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CAS 



ARGUED AND DETERMINED 


• I81S. 


IX TIJli 

COUKT OF COMiVION PLEAS,- 

AM» 


OTHER COURT'S, 


HILARY TERM, 

III the Fifty-fiftli Year of tlic Rcit'ii of Gkorgk Illi 


(■n n'KRBut K, Plaintift’; Bh ahant, Deforciant. 


Jail. 24 . 


INHK parties having^ given the ciii-sitor instructions^ or a Whore i 
»■ pro'cipo, as it is called, to levy a fine of five messuages, m 

__ j I _ _ £• ^ . 


the 
a 

inis* 


, - ^ ^ ' * - ^ iiiir uy inis- 

lu ])iii‘suaucc thcroot f\vo inossnaifcs m'civ inserted in tlu* writ \ariodin^ 
of covenant, and the kijig’s siher was paitl for five messuages, JiR.sX'iger 
but four messuages only wore inserted in the couconL^o that **■”*" 
the words “aforesaid messuages referred tofourOnly. The ai«i ;»r«fy>e, 
cyrographer seeing the variance, amended that which was 


back to tlie eursitor, wlio again erased “ five” in the first 
prtEcipe and writ of covenant, and restored four. The party i/iejlho'i'/id* 
thereupon applied to the cyrographer to make the like nH re-ac- 
ainendmeiit in the conconl, who 'hesitated to do it without n’S^ur.- 

[ 2 ] (he "'Hcniliucnt. 
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1815. the direction of a judge of the court. The party then applied 
^ C. J.^t chambers for aij order on the cyrogi^her 
bock, to’Soiend tlte prtisc^e to the concord by the first prfficijte and 
Plaintiff, A<lHrrit of covenant, who declined to iliake ^uy order, both' be¬ 
cause he doubted the power of the Court to order an alteration 
in the concord, which was the act and agreement of the 
parties, and also because the fine, being sent into the title 
* with such repeated erasures, might always be a blot on it. 

^Vaughan Seijt. now moved*£he Court for the same amend¬ 
ment. 

The Court at first inclined to reject the application, ob¬ 
serving that it was a veiy extraordinary blunder, but the 
parties had dealt for themselves, and had taken on themselves 
to correct it, instead of coming in the first instance to the 
Court. Tlie great difficulty which the Court felt, was,'whe¬ 
ther they had the power to intermeddle with the concord, 
which was the agreement of the ]>arties; if it had been only 
a clerical blunder, the Court could correct it j but this was 
the parties’ own act. These difficulties might all be escaped 
by having a new caption, which would be attended with very 
little more expence than the amendment. After the parties 
were dead, the Court could not alter tin; concord, which was 
the agreement of the parties j and if the parties were alive, 
they could all consent to a'new caption; and it would be 
much better for the title that the present motion should fail 
than succeed. The Courtj however, afterwards agreed, that 
if the pai^cs would re-acknowledgc the concord after the 
amendment, the difficulty w^ould be avoided, and permitted 
Vaughan, whose client preferred having the fine with its 
[ 3 ] erasures to the expcnce of a new one, to amend the praeipe 
to the concord, and that after such amendment, and a rc- 
ackuowledgmcut by the parties, the cyrographer might receivc 
and }lass it. 

Fiat. 


Piiij.urs 
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1816 . 


Phillips and Another v . Champion. 


JoH. 24 . 


T his was an action upon a policy of insurance^ ®®^®®*-^*^*nra”n‘e”Hpon 

®n the 16th of /kVep^ctnftej*1808, upon the ship ^t a voyageto the 

and from London to the Southern whale and seal 

during her stay and hshiiig, and at and from tlience to London^ *nV<i.'hi* 

until the ship should be arrived back there, w’ith liberty to anil at'*atS 

proceed and sail to and touch and stay at any ports or ])laccs, 

particularly in the channel, Madeira, the Cdpe de Verd Islands, (/on, wwiWethat 

the coast of Pw*M, CTii/i, California, Brazils^ Africa, New Sow^/t by 

Wales, New Holland, Malacca Islntui^, the Cape of flood Hope, another vessel 

St. Helena, or elsewhere, to load and unload goorls, refresh, shc^has t^enj 

seek, join, and exchange convoys, or otherwise, and for **tiy 

and all other purposes whatsoever, without being deemed a the adventure 

deviation, to return two pounds per cent, if the ship arrived lyhcr"iiip- 

back eat her moorings in the river Thames on or before lyng snch part 

the 16th of March 1810. The Plaintids averred, first, aiiAndtuSrly 

average loss of 5H. 8.v. 7d. per cent, by perils of the seas off'* 

. * -iT TT >> > I <• 1 . . . . tnrimnuted, it 

the coast of New Holland, and aitcnvards a total loss by the tin* part sent 

like cause. The cause was tried at (hiUdhall, at the sittings elj'ordlunaged 

atter Michaelmas term 18H, before Gibhs C. .1.: ijj^ appeared sVins, which 

that the ship sailed on tlic voyage insured in September 1808. on "boal-d^^*'* 

111 June 1809 she Avas stranded in Western Cove, on the coast 
_ . . 1 Tthe residue ot 

Of New Ifolland: all her stores and provisions, and 12oo seal- the cargo. 


skins, being the whole number which she had then taken, 
were damaged by sea-water, and landed. The vessel being 
repaired for proceeding on her voyage, 81/ of these skins 
were in October 1809 sent liome from Si/dnvi/ Cove by tlie* ship 
Man/ Ann, and the Active proceeded in ipiest of seals for her 
cargo. It was in evidence, that if any of the damaged skins 
had been stowed with sound skins, they \vould have infected 
and damaged the hftter, and^thakthe817, therefore, could not 
safely have been taken on board. Jf they had been in good 
condition, they wouhl have been put on board the Active. 
They arrived by the Mary Ann, and 3/1. 16jf. was jiaid for 
their freight home; and on sale, flioy produced a not sum of 
double that amount. The Defendant relied on the cirenm- 

stanee 


[ 4 ] 
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1815. stuucc that some of the produce of the adventure had been 

PHiIupii ®^**1*P^*^ Englandj and ha(^ in fact arrived, and produced 

***** ^ profit, as a criterion that the voyage was thereupon 
Cbampiox. terminated, aiul that he therefore was not liable for thc<toCItl 
loss which afteiSvards happened. Gibbs fc. J. was, however, 
of opinion that the point'did not even arisi*, since they were 
.sent home to prevent injury to the other skins, and, therefore, 
he would not unnecessarily determine it j though he strongly 
inclined to think that the sending home a small part of what 
tTie ship had taken, in order to make room for more, could 
'not hi* <leemed a termination of the voyage; and under his 
direction the jury found a verdict for the plaintiff for a total 
loss, as well as the average loss. 

Lens Serjt. no^’ moved to set aside the verdict and have a 
new trial; he. urged that so soon as any produce of the adven¬ 
ture was sent home, that terminated the policy, on the face of 
which no bther termination of the risk was limited; and it 
could not be intended that the underwriter was to continue 
liable during any indefinite number of years that the owneis 
might please to prolong the adventure. lie relied on the 
[ 6 3 clause for return of premium, a.s ai proof that the parties con¬ 
templated so early a termination of the adventure, as that the 
vessel might reach Lnglund by March 1810, 

The Court wais unanimous thait thci'c u’a.s no possible ground ' 
for reviewing tin? verdict, and 

Refused the Rule. 


■Jan. 25. 

IfaPlaintiff jripjjjljj plaintiff sued out a common enuiasf tested the 29th 

joins so\crnl ' ■ * , , , , i. ..n i. , 

defendants in JL of .fane 1814, and returnable on the morrow ut AH boulsj 

JJocesTonc', against Sir Wastef Brisco Bart., Joseph Barnes, John Barnes, 

upon whom it and Joseph Nelson, and the Mnglish notice at the foot of the 

procesff was directed to them all, and required them to appear 

Sularat^^n to third day of November J811,” expressing the year in 

set it aside, ‘figures, 
may entitle 

his nile and affidavit in a cause of the plaintiff aK-‘diii<t himself only. 

A parly may apply to set aside proceodings Ibr irregularity at any time licforc the irre¬ 
gular party has taken a further step, if the latter lias not, l»y tiie delay ot the former, been 
induced to place lumsvlf iu a vtolr'ju '•ituation than he would h-ive been in, if the other had 
come earlier. „ 

Best 
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IBest Serjt., for the Defendants, had, on the J^Gth of Novemberf 
the lost day but one of the«las1f term, obtained a rule nm to 
s(jj asme the service of this process for the irregularity, tliat 
the year was in the English notice stated only jp figures. 

Rough Seijt. on this day shewed epuse, upon the grounds; 
first, admitting that, according to Grojan v. X.re, ante, v. G51., 
the year ought to be in words at length, yet that the process 
being returnable on one of the three first general return days 
of Michaelmas term, it was ncAissary, that if the defendants 
would have availed themselves of the irregularity, they sjjliohld 
have applied earlier than the last day but one of the term. 
For this he relied on a case of Pearson v. IlotJ^son, saiil to 
have been moved for irregularity in the Court of King’s 
Bench in Michaelmas term 1811, where the’wril was a latitat 
returnable on the Gth of h’oremher, and rto rkclaralion had 
been filed, and a motion being madc'.on the 18th oj T^nrember 
to set aside the process for an irregularity, the Court held that 
because that motion tvas not made u’ilhin four days after the 
return-day of the. writ, and before appearaiici', it came too 
late. Tho delay in this ease was much greater, lie also took 
a preliminary objection to the rule, namely, that the rule and 
the affidavits on whicdi it tvas ohiaiued, ])urjjortcd to ho made 
»in a caiist^of Tiaml v. John Ilarnesy which was not this cause, 
ina.sniuch as there Avere 1 4 dcfendaiit.s in this action. All the 
parties in a cause, as avcI! defendants as plaiutitfsj must be 
named in entitling an affidavit or a rule. 8o ht Id by J^ord 


Klleuhvreuf'h C. J. Noel and Other 




I Smllhf - 157 . 


arc. by Lord Kenyan C-.J. Oircn x. Hard, 2 Term /?ep. G-13. 
Fores V. Dicmar, 7 Term Htiu GGI. are. 

Best, enntra, urgi'd, l.-f, 'riiat it was (he established jiraelii'C 
in thiscouri, ibai a jiar-y mi.‘;ht apply to set asiih' jiroceediugs 
for irregularity at any time hcl'e.re the other party h:id taken a 
subsequent step in the cause.: Jhnvaes v. iruhering/on, anle,it. 
245. And the ]>laiutin'had taken no step in this case since 
serving the process. As tt> the title of the affidavits, it is 
competent for the pdaintiffi to inclmh' fouy ilefcndants in fair 
several actions in orc coiumun cqplas; otherwise in alitailable 
writ, which distinction is tafvcii in Joage v. Mnrrajf, I Marshy 
274 .; it must therefore be. presumed that the plaintitV so 
entitling his rule and affidavit, meant to proceed against John 
Barnes only, and to abandon his action against the othei», or 
else sever in declaring: and John Barnes might therefore 

ipove, 


IfilS. 

Dand 

V. 

Barxrs. 


[6] 
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move. If this were not so, a plaintiff would be enabled, by 
suing out coinmbn process against two or more, to out a 
defendant into such a situation that he could obtain no 
Baanbs. relief from any irrcgularUy j for according to’ the doctridS’ 
contended for, he cannot move, unless all the defendants have 
been served, and appear, Und apply in concert; and it cannot 
lie in his power to know whether the others have been served 
'or not, and, unless the plaintiff brings them all into couit, 
they may not all appear togetl^or. 

The Court agreed to this doctrine, and instanced the case 
cf Richard Roe, who is joined with the defendant in ever;^ 
common process, yet need not appear to warrant a motion 
by the real defendant, wherefore they held that the affidavit 
and nile were sufficiently entitled. But they thought that 
the proposition had been too widely laid down, that the party 
who complains of an irregularity, may in all cases proceed 
to set it aside, unless the party committing it has taken some 
second step; and that the rule must be narrowed to the 
cases where the party complaining has not, by lying by, in¬ 
duced the irregular party to place himself in a worse situation 
than he would have been in, if the proceedings had been 
sooner set aside: but this defendant in this case, for any 
thing that appeared, being entitled to relief within the rule 
so narrowed, tliey held that his application had dot come ' 
too late, and made the 

Rule absolute. 


Jan. 25. 

[ 8 ] 
AnattoiTipy, 
grantee of an 
annuity, prc> JL 
paring the 


Hurd r , Girdlestonk, 


mis was an action of covenant against the surety for an 

_ annuity. The defence was, that at the time when the 

aecurrtieVjund whole cotisideratiun-money was paid down, the Plaintiff, who 

of the whole* grantee, and also prepared the securities as attorney 

consideration for the grantor, produced and received the amount of his bill 

h£ the charges for the same/ among which was a charge for 

charges there- searching for incumbranccs on the grantor’s estates whereon 
uttt, one of , “ ...... , . 

which is for the annuity was secured; which search, it appeared at the 

business never 

done, does not thereby necessarily avoid the annuity nnder 17 G. 3. o. 26. s. 4.; but it is a^ 

a nestion for a jury whether the improper charge was made witli intent to got back a part of 
he con^eration-money. 

trial, 
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trial, never was made. G'Ms C. J. left it to the jury, whether 
tber^was any collusion or fiiaud, and whdfcher this charge 
was nade with the intent to get back or retain a parF of 
fte •consideration-money of the annuity, or whether it was 
a charge, which indeed ought not to have tieen inmle^ but 
was made inadvertently. The jur^ tbuiid a verdict tor the 
ptointiff. 

Lens Scijt. now moved to set aside the verdict and have a' 
new trial. He cited JBroomhead v. Eyre, 5 T. R. 597., where 
it was held that a solicitor preparing the deeds for the pur¬ 
chase of an annuity made with his own money, avoided thd 
grant by taking a cummissiou-icc on the amuuiit. If the 
grantee takes back any part, on any pretence whatever, it is 
a retaining within the statute 17 G. 3. c. 2ft. s. 4., even if he 
docs4t inadvertently: but here it was doue designedly, and 
was a deliberate overt act. 

Gibbs C. J. The object of the act 17 G. 3. *. 2G., was, 
tliat no part of the consideration should be retained, so as that 
mure should be stated in the memorial than M’as actually paid. 
The doctrine stated by the counsel for the Defendant is, that 
if an attorney buys an annuity, an<l after paying the whole 
consideration-money delivers a bill with charges that cannot 
be maintained, and the bill is paid, the annuity is void, and 
'^that it m5kcs no dilVercnce though this be done by mistake. 
1 cannot subscribe to this doctrine. The cpicstion is, whether 
it was by extortion or collusion, and with the intent that a 
part might be drawn back to the person who advances the 
money. 

Hjsath j. The case cited is that of an application to the 
Court to set aside the annuity: there the Court were to 
decide the fact as well as the law. Here the fact was left to 
the jury, and they have found it in favour of tlie plaintiff. 

CiiAMHRE J. It never was meant by the legislature tb de¬ 
prive the party of his property fin* an act done melely by a 
mistake. Certainly there were strung circumstances to go 
.to the jury, to shew that this was not a mistake, but they 
have found that it was a mistake. It was merely a (question 
for the jury. * * 

Dallas J. The annuity was to be set aside, if the im¬ 
proper charge was founded in fraud. The jury have found 
it was not founded in fraud, but inatlvertence. 

Rule refused. 

Horne 


1016. 

Hubd 

V. 

Gibdle- 

S^ONS. 


r 9 ] 
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18T6. 


^an. 25 . 


Horns v. Smith. 


• e 

itCuiArt A SUJIPCENA v:q& served on Knight, a high constable, 
tachmcnt hoiise ill Hampshire, 24 miles distant from Wfn- 


TIll! 

will not 
an attachment 

ness"for^ Seven daj-s before tlie assizes, » requiring him to attend 

obedience to there Upon the trial of this cause as a witness for the Plaintiff. 
ifRs^bc’ a"** contemptuous language of the plaintiff and the 

dear rase of perebn^who scrved it, and refusetl to come. At three o’clock 
contempt ^ commission day, a copy of the subpaaii i was again 

served on him with 1/., and again at eight in the evening with 
3/., both of which sums he refused to accept, as being too 
little. There was'no public conveyance from his abode to 
Winchester, he M'as?- accustomed to travel on hoi*se-back,'* but 


liad lent his horse to another to attend at Winchester ns high 
constable in his stead, and he omitted to appear on the trial. 
Best Segt. had in the last term obtained, under these circum¬ 
stances, a rule nisi, for an attachment against the witness; 
against which PeU Serjt, now shewed cause: he cited Kiiflerv. 
Prentice, 1 H. Bl. 49. Chapman v. Paynton, 13 East, 16. n. and 
Bowles V, Johnson, 1 B/. Rep. 37., to shew that when the 
suhpoend is served, sufficient must be tendered to bear the 
witness’s expences out and home. 

Best in support of his rule. It has not been the pmctlcc to 
tender the whole of the exficnces when the snhpopnd has bt*eu 
served; nevertheless attachments have been granted in this 
court. He relied on the witness’s injurious expressions, and 
obsciTcil, he had not disanirmed what the plaintiff .<ivore, 
that he believed the witness omitted to come, for the purpose 
of defeating the plaintiff of his action. The sum tendered 
w'as sufficient for his cxpenccs to Winchester and back, having 
reganl to the distance. 

Per Curiam. It was not necessarily certain that the cause 
would be tried the first day, and the witness must have suffi¬ 
cient for life subsistence during Ids probable stay there. It- 
r 11 ] innst be' a perfectly clear epe to call for an attachment, 
wdilcli is an exercise of the Court’s extraordinary jurisdiction: 
and it is not usual to grant it for injurious expressions. 
Tills is not a question of extorting an unreasonable' sum 
of money. We are not prepared to say that sufficim 
money must be tendered with the fithpcenfU Many cir- 

tum«touccs 
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Gumstances may be stated by the witness to make more 
neaj^sary, such as his heafth, &c. But in this case the 
^ubpamd was served seven days before the trial: no suth- v. 
cient sum was then tendered. It is not pretended that Shitb. 

sufficient was tendered till eight, in the evening before the 
day of the trial, which was to be at twelve the next day. 

The witness had then no manner of conveyance of his own^ 
for he had lent his horse. If the plaintiff feels he has lost 
any thing by Knight's non-httendance, he may still bmig 
his action. • * ^ 

Rule discharged. 


Wilks 7j. Atkinson. 


Jan. St. 


A FTER verdict for the Plaintiff, one objection, upon which ^ 

JLens Seijt. had moved to set it aside, was, that the con- n^crihg oil, 
tract signed by the Defendant, to sell and deliver to the plain- 
tiff a quantity of rape-oil, for the manufacture of which the de- *eed in the 
fendant had the seed, but it was not tlien crushed, was not 
stamped,* and that it did not fall M'ithin the exemption con- «»«?»«•* from 

. 1 . 1 1 . stamp duty as 

tamed m the statute 48 G. 3. c. 149. Schedule, Part 1 . tit. a contract re- 

jigreement, as an agreement made for or relating to the sale 

of any goods, wares, or merchandizes. withinthesut. 

Gidbs C. J. The facts are, that the plaintiff, a great dealer 
in oil, had this, not in oil, but in seed, not then crushed: 
he enters into an agreement, and, as soon as he has made it, [ ] 

he proceeds to jicrform it, by crushing the seed, and express¬ 
ing the oil: and the question is, whether this is a contract 
relating to the sale of goods, wares, or merchandizes. A baker 
agrees to produce me a loaf to-morrow j \ie has not the bread, 
but he has the flour, and is to make it into bread, and deliver 
it. How often does a butcher contract to deliver meat, when 
he has not the meqt, and the beast is not^et killed. 'It is out 
of all common sense to say this is not a contract relating to 
gootls, wares, and merchandizes. 

Rule refiised. 


VoL. VI. 


B 


Hooper 
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imV* Hooper and Another^ Assignees of Wblm, v. Ramsbottom 
• and Others. 

If the vendor fE'iHlS was an action of trover, brought by the assig- 
ettate ddi" ^ nees of fFells, a bankrupt, for certain title-deeds in the 
veyince M*»n P Defendants. XIpon the trial at»thc sittings 

escrow,totake after- the last Michaelmas term, before Gibbs C. J., it was 
Proved* that John fFhittle Harvey had been the owner of a 
**** leasehold estate, for the purchase of which WeUsy the bank- 
my, fupt, bad contracted; and the conveyances were engrossed, 

St^ieeS*of We/fo paid part of the purchase-money, but 330Z. remained 
the estate is Unpaid; and, as a security, the deeds were delivered ouiy as 
the^e^e" escrow to take effect on the payment of the residue, and 
that the yen- were left in the hands of Daniel WhittU Harney^ (who was the 
TOsrossion of Solicitor cmidoyed, and was the brother of the vendor,) until 
tfTells should pay the rest of the money, whereupon they 
them, confers were to be delivered over to him. Daniel suffered John to 
Mrigh^de^ take all the deeds antecedent to the conveyance to Wells out 
taia them af- of the box in which they were placed, and deposit them with 
the lesidfie of^® defendants, who were John's bankers, as ^security for their 
2oa^”**** general balance, amounting to several thousand pounds* 
• £ 13 j Wells became bankrupt: his assignees claimed to be entitled 
to the deeds on payment of the 330/. which Wells was to 
pay. The defendants insisted, they, being ignorant of the 
sale to Wells, were not bound to give up the deeds till 
' they had the larger sum repaid them. GUtbs C. J. was of 

opinion, that as the conveyance to Wells had been cxeciitefl 
and delivered as an escrow to take effect on delivery of the 
residue of the purchase-money, the assignees-were entitled to 
toe deeds on payment of that residue, which was regularly 
tendered to the defendants. The jury fomid a verdict tor the 
Plaintifli. 

Shepherd, Solicitor-General, now moved to set it aside, con* 
fending that if any'chattel is pledged, no., one has a title to 
take it out of the hands of an innbeent pawnee, without pay¬ 
ment of the whole sum for which it was pledged; and the 
tostinction » taken between property acquired by any means 
short of felony, and that which is acquired by felony, Parker 
V. Patrick, Term Rep, 1^5, 


Gibbs 
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Gibbs C. J. The case of Parker v. Patrick does not apply. 181(. 
There the absolute property in the good? was obtained by 
fralfsl. There may be cases, in which one pci*hOu by across «, 
^raud persuades another to make him a good title to goods j *^Wbootoii 
and however gross the fraud, it may be that the former owner . 
may have no right to retake the g&ods, otherwise than subject 
to the pledge. But 1 hold, that if the goods remain min^ I 
may take them, notwithstanding any act whatsoever which tT 
stranger may do. In the ca<¥ cited m/thing was consid^ed 
but the distinction between goods obtained by false pretences, 
and goods obtained by felony j and the statute 21 H.d. c. IF., 
for restoring goods obtained by felony, is adverted to: there • 
the former owner had prosecuted to conviction, and obtained [ 14 1 
possession of the goorls, and he contemU'd that, having so 
dong, he had a right under the statute to Jiavc them restored. 

Tliere is no ground for granting a rule: if a person sells land 
without warranty, tlic title to the* deeds ensures the title to 
the land. If there be a warranty, then the seller is entitled 
to the custody of the deeds, and the purchaser has his war- 
ruHlia clmrlic. These deeds belonged to IVeliSj afterwards to 
his assignees, who represent him. Neither Daniel nor John 
had any right over them, but to hold them until Wells had 
paid the 1130/'. Wells’^ assignees have tendered that money. 

This conies then to the ease, that the person who is entitled 
to laud, has a right to the title-deeds of that laud. As to the 
claim of the defendants, it matters not that tliey had received 
the goods on a valuable consideration; though there was uo< 
thing on the face of such of the deeds as were deposited with 
them, whicli shewed that there was a title in Wells, yet the 
deeds were deposited by a person who had obtained them by 
fraud. 

Rule rehisedt 




Carruthkrs 
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1815. 


Jan. 26. 

*[ 15*] 


, CaRBVTIIBRS D. SnSDDOtt» 


A person who rjiHis was an action upon a policy of insurance for 


tereito1n**a” 60001., effected by the Piaintijf, as agent on coffee, by 
**^tn’^'in** Ranger, at and from ports of loading in St. Domingo 

7 *i 6 ths, as ta London, insured by ^order and for account of Messrs. Natha- 
the w^oie and Dofumck and Co., to return twenty pounds per cent, on 
asbavingaiien sWt interest. The plaintiffs in the first count averred iute- 
for adva^s, ^cs^ in Nathojtiel Dowrick and John Way to the amount of all 
Slem^aH^^ the monies insured thereon. They also in eight subsequent 
oneTnsurance, counts. Otherwise I'iiuilar, made eight other diflcrent aver- 
prMstagrn^e *®®*?*® interestwhereupon the Defendant had obtained an 
poiiry the order for striking out those eight counts upon the defendant’s 
“* admitting that N. Dowrkk and Jolm Way were N. Dcmri^k 
and W. con^ientiIlg that the defendant would not take 

being generd advantage of the fact that any other person belonged to tlie 
if any should appear at the trial. At the sittings at 
D. and Co., GttUdhall after Michaelmas term 1815, before OU/bs C. J., the 
cause was therefore tried upon the first count only, upon the 
share with same ground on which it would have stood, if the record had 
ta”*pMtipn- still contained all the counts, with the nine separate aver- 
of interest. The evidence was, that Nathaniel Dowrick 
Co. manage and John Way adone were general partners in business, under 
the dCMun/of -Hoioriffc and Co., and that they gave the plain- 

JD. and Co., tiff, who was an insurance broker, the order to effect the in- 
imbiguify surance in question. The cargo insured was shipped in con- 
^evfdpmc^ sequence of a written agreement, dated in 1810, and made 
- ’ between Dowrick aud Way, therein mentioned to trade under 
the firm of N. Dowrick and Co., of the first part, T. Divoti of 
the Second part, Duncan Hunter of the third part, and James 
JRonayne of the fourth part, ^vhich recited that the four parties 
^ had agreed to become partners in an adventure of simdry 
who are part- goods, which Dowrick and Way had, on their own separate 
ttatpart^ and perianal credit^ actually and really purchased and be- 
lar sdven- cpme responsible for, and had shipped for Hayti, to be there 
sold, and the proceeds to be invested in goods, and shipped for 
Europe, and to be sold on the joint account of the fom* ])arties, 
[ 16 ] who were to be therein interested, Dowrick and Way in 
7*161118^ Dixon in 4-]6ths, Hunter in 4-16tbs, and Jlonayne In 

i-16thj 


whether the 
JD.', end Co. 
for whose ac¬ 
count the in- 
■nrance is 
made means 
i>. end 
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l-16tli{ and the parties thereby stipulatenl, that each should 1816* 
ib^e profit and loss in 4ho8e proportions j that Dowrick and 
Way should be the agents in London for^ and have the ma- v. 
uagement in all things of the adventure, i>ay all demands, and Sheddon. 
receive all bills Ond proceeds thenpof, and that the other three ' 
parties tvOuld reimburse Dowrick and Way their advances with 
interest, and, upon request pay all expences in propoi'tion. 

That Monayne should be agent at Hayti for the sale of the 
outward cargo, and the purefiase of the homeward cargo^nd 
should have 201. monthly pay as master of the ship Nelson^ and 
2 per cent, commission on the sale of her, and not less than 
500/. commission in the whole. The invoice of the coffee 
shipped at Ilayii on board the Manger, and consigned to Dow- 
rick and Way, by the executors in that island of Bmiayne, who 
died pending the adventure, amountefl to 8156/. 10«. 7d. 

The coffee Avas lost on the homeward voyage. ,The amount 
insured by this and other policies was 6750/. Hunter had be¬ 
come a bankrupt, and the widow of Ronayne had taken out 
administration here to her deceased husband; and these 
changes of the jiarties interested in the whole adventure oc¬ 
casioned the nine combinations of persons in whom the inte¬ 
rest was in the omitted counts averred to be. The defendants 
had already paid the plaintiffs 59 per cent., and they now con¬ 
tended that the plaintiffs were not entitled to recover more, 
upon the ground that, although the defendants were bound 
not to object if some other person might be proved to be¬ 
long to the firm of N. Dowrick and Co., yet that N. Dowrick 
and Co. designated the house of Dowrick and Way engaged 
ill general [lartnership, and did not mean all the partners in 
this particular adventure, of whom Dowrick and Co. consti¬ 
tuted only one. That the words must be understood accord- [ 17 3 
ing to common parlance, and not as including everyjiersou 
who might be secretly concerned with Dowrick apd Co. in a 
single transaction : and that therefore the insurance in ques¬ 
tion, not having by the terms of the contract been made oii 
behalf or account of any but Dowrick, and Way, could not 
now be transferrrtl or extended, for the benefit of other parties; 
and since the sum already paid covered the 7-16ths which 
Doicrkk and Way had in the cargo, the action could not be 
maintained. GUtbs C. J. thought, on the evidence, that Dow¬ 
rick and Way, who were managers of the whole adventure, 
meant to insure the interests of all the partners j but left it to 
— the 
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lfl». thej6iy, flircetins^ them that tl^ey should not find the fhet to 
^kiSikM opinion that the justice of the case required it, 

. V. (ftii that they should consider ivhctber in feet, when the iu-r 
ShithDmi. efiediied, the parties' meant th^ policy to be on 

the iutereat of all the adventurers, or upon the interest of 
Dowrkk and Way only: he fhrther thought that if the insur¬ 
ance was intendi^ to be on the interest of Diwrick and Way 
only, they had an ihsurabie interest upon which they might 
redOver under this policy beydnd their 7-16th parts, to the 
amount* of all die advances they had made for the benefit of 
the other partners, and for which they had a lien upon the 
cilt^: he also thought that, as consignees of the cargo, they 
had an insurable interest to the whole amount, for that a 
consignee may insure as well as a principal. The juiy .ex¬ 
pressly found, that by the words N. Dowrick and Co. in tlie 
policy, the parties really meant all the partners in the adven¬ 
ture, and found n verdict for the plaintiffs for all the rosidne 
of the subscripdon, subject to the permission, which his Lord- 
ship reserved to the defendant, to move to enter a nonsuit. 

[ 18 j Accordingly Lens Seijt. on this day moved for a nile nm. 
He urged tliat if this insurance could prevail, it was capable 
of being made an instrument of fraud; for if the cargo had 
arrived safe, the plaintiffs might have pretended that they 
meant to insure only the 9-lGth parts of Dovnick and Way, 
and they would thereupon have been entitled to a large return 
of premium for short interest, but in case of a loss they might 
assert, as they now did, that the policy was designed to pro¬ 
tect the whole adventure. It was therefore necessary that the 
meaning of the contract should be decided by the construction 
of the instrument itself, which was a (picstion fur the Court, 
ndtforajury; the construction of the instrument confined it to 
the two; for, first the plaintiff effects the policy generally as 
agent, and afterwards specifies the particular interest, that of 
Doiorick and Co., which particularizes those two persons only; 
but if extrinsic evidence were admissible, the agi’ecmcnt for 
the partnet^hip strongly shewed that N, Lfoivrick and Co. by 
their own definition meant Dowrick and Way only. As to 
any furf|i6r interest than the7-16ths, which they might have, 
although It might be insurable, it w'as not an interest cjusdem 
gehefik as the 7*19ths, and if Dowrick and fTny intended to 
protect t^yo distinct species of interest by one contract, the 
pbtfey oiig^t so to have specified them; since it had not, they 

could 
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could not recover on both^ J>ut were bound at. the trial 
eieelt on which species of interest they would recover,, and 
djeye they had elected their 7-16ths, which were already sa¬ 
tisfied. 

The Cowrt was unanimous thafr Dowrick and Way might 
protect all their species of interest under one policy, and that 
it was unnecessary to express in the policy the nature of the, 
several interests which tliey possessed j nor were they bound 
to make any election. And ailer having considered the poffft, 
because it had been reserved, the Court all perfcctly*agre€|l 
that the verdict was right. 

Rule refused. 


I8l0. 

CASaVTHBBS 

ff. 

Sbbdoon. 


[1^1 . 


WOODROFFB q. t. V. WiLLIAMS. 


i/aM.28. 


T he PlaintiiT, in Michaelmas term 55 G. 3., delivered his^callcga* 
declaration on the statute for usury, iutitled of that term. ofeouAdonot 
J^ell Serjt. had obtained a rule nisi to amend by intitling it of prove thcfact# 
Michaelmas term 54 6\ 3. **TSe*Court 

Shepherd, Solicitor-General, shewed cause, suggesting that 
the writ on which the action was commenced was returnable in dumof ade- 
Michaelmas term 54 G. 3. (but neUher party had any affidavit, 
stating the time when the writ was returnable,) and that the at the mere 
plaintiff's object was, to intitle the declaration within a year *^^nt«f,wP^- 
after the usury committed: the Court would not permit an °«t»roason 

* E flllGWIl 

amendment in a penal action. 

Pell, in support of his rule, urged, that an allegation, which 
there was in the rule, of the time when the writ was return¬ 
able, was evidence of the fact. But if otherwise, yet the me¬ 
morandum of the declaration was mere form, it Avas of the 
plaintiff’s dictation, and the Court would, as of course, alter it 
to any time the plaintiff wished. In the present term the 
Court of King’s Bench had amended a misnomer in jsl Chris¬ 
tian name in an action for usury? Mestaer v. Hurst. 

The.Court held that the allegation in the rule did not prote 
the fact: that was the mere suggestion of the party. This [ 2^) ] 
application was made on no affidavit whatever. The plmntiff 
said the amendment would let him into a case, from which, if 
the present memorandum stands, he is excluded j the Court 

could 
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181$. could not lielp that: he had bhewn no hicts to induce them to 
let him into tbal case, and thcrelpi’e they saw no groumi for 
V. grafting tlie application. 

Williams. , Rule discharged. 


¥ 


Ja^ 3. CiRAGNO V. HaSSAN. 

« 

- 4 U. 

TheCourtwiii QHEpifEIlD, SoHcitor-Gcneral, moved that the Plaintiff, 
mtiimferse- who was a Greek sailor on board a Turkish vessel of 
o”*Uw^meri^ whereof the Defendant was master, might give secu- 

ofth« cause, lity for ciH^ts in this action, which was brought to recover 
mt**' for the plaiiltlff's labour as a mariner. He would have 
exacted so gone Into the circumstances of the case, which, as sworn to, 
plaint ^ idiewcd tha^ nothing was due, and that the plaintiff had been 
of mutiny, and was about to leave this country. He 
admitted he bad found no case where security had been granted 
while the plaintiff remained in this country. 

The Court held, first, that they could not decide motions for 
this purpose according to the merits of the case, and secondly, 
that security for costs was never exacted on the ground that 
the plaintiff was about to go abroad. It was necessary that he * 
should actually have left the country. 

Rule refused. 


[21 3 

Feb.l. 

The Court 
nemltted » 
flue tur con* 
Murfr topass, 
iihidi com- 
prhnd an ea. 
tale for the 
8^ of two 
the anr- 
idvor, end m 
routtafentre* 
veraioB Infea 
In theiame 
teDenMBtaaB, 
thefaitareof 
iaaueofthe 
coaoaora. 


PaiDKAUx, Plaintiff; Gifford, Deforciant. 

d 

Jj^EYWOOD Serjt. on a former day in this term moved that 
this fine might pass. The concord was, that “ whereas 
NattUmiel Gifford and Fortune his wife hold the tenements 
aforesaid to him the said Nathaniel during his life, and after 
hte decease, to her the said Fortune during her life, and the 
same tenements afteir the decease of the survivor of them the 
said Nathaniel and Fortune ore to Vemain to the use of all and 
cilery, ^ such one, or more of the children of the said Natha-- 
met by the said Fortune, and the heirs of the hotly of all and 
cyefy, or any, of the said children, in such proportions, man¬ 
ner, nod form, as the said Nathaniel and Fortune by any deed 

or 
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or deeds, writing or wiitings, to be by themjointly executed' 1815. 
in tl^ presence of, and fitt^stcd by two witnesses, shall 
jc^intly limit, direct, and appoint, and in default of sueh joint piaintifl', 
limitation, direction, or appointment, then ae the survivor of 
them tlic said JSatkaniel and Ftrtune shall by any such 
deed or writing, or by his or her last will, to ^e signed 
and published in the presence of three or more witnesses, ^ 
limit, direct, and appoint, and fur want of any such direction, 
limitation, or appointment, to fhc use of the child or children 
ill equal shares, as tenants in common, and the heirs of«his or 
her or their body or respective bodies issuing, with cross re¬ 
mainders in like manner between tliem; and in default of such 
issue, the said tenements wili belong to the survivor of them 
the said Nathaniel ami Fortunef his or her hbirs and assigns for 
ever* the saici Nathaniel and Fortune biA c granted to the 
aforesaid Neast GrevUe and Francis JCirevilef and ^le heirs of 
tlie said Neast GrevilCf the aforesaid tenements witli the appur- [ 22 ] 
tcnances, and all and whatsoever the said Nathaniel and For¬ 
tune have therein, to hold the said tenements with the appur¬ 
tenances unto the said Neast GrocUe and Francis Grevilcj and 
the heirs of the said Neast Grevikf during the lives of the said 
Nathaniel and Fortune, and the life of the survivor of them, 
and alsojfroiu and after the several deceases of the said Na¬ 
thaniel and Fortune, and failure of such child and children of 
their bodies, and of the issue of such child and children, to 
whom respectively the said tenements arc to remain as afore¬ 
said, and from thenceforth the said tenements wholly to re¬ 
main to them the said Neast Grevile and Francis Grevile, and 
the heirs of the said Neast Grevile, for ever. And moreover 
the said Nathaniel ami Fortune do grant, for t;liemselves and 
their hell’s, that they will warrant against themselves and their 
heirs to the said N. Grevile and F. Grevile, and the hcjrs of 
the said N. Grevile, the tenements aforesaid during several 
lives of the said Nathaniel and Fortune, and the life of the sur¬ 
vivor of them, and also the revei’sion or remainder thereof for 
ever, after the deatli of the survivor of them, and such failure 
of the issue of thtfir bodic^ as Aforesaid. Ami for this,” &c. 

The cyrographer had objected to the passing of this fiiKf. 

The Court postponed the consideration of the question until 
the prc'sent day, when the cyrographer, upon notice given 
him, attended, and 

Onslow Serjt. for him^ stated the objection to be, that this 

was 
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an attempt ito induce tw^ distinct fines> a fine sur tontii* 
and a fine mir conusance de dt'hit tantUm in the tormfif one 
. feie. This is not permitted. Lazenhy v. KnigKti (a) it wr.8 
there urg^ed tha^- a fine was but in the natiire of a conveyance, 
and the party might bavo it in what maimer he pleased, at his 
peril; but the Court held, that that sort of double fine, sur 
concessit, and sur conusance de droit tantilm was unprece¬ 
dented ; and the party obtained permission to strike out that 
ymrt which •was sur concessit.' So far as appeared, both parts 
^of that fine, as well as of this, related to the same land. Tlie 
addition of the words “ for ever ” madethe distinction between 
the fine sur concessit and the fine de droit tantilm. The cyro- 
grapher had in the office no precedent for letting the rever¬ 
sion in fee pass annexed to the fine sur concessit, though 
that was properly'applicable to the life estate. This was an 
attempt to* include two conveyances on one stamp, and it was 
the officer’s duty to guard the revenue. He prayed costs for 
the cyrographer. 

Heywood, in support of his application, urged that in Lud- 
hw V. Drummond, (6) the life estate and the reversion were 
both conveyed in one fine, and the law of that case had not 
been impugned. This was altogether merely a fine sur con¬ 
cessit, by which the parties purport to convey the ’estate for '' 
life of Gifford and Fortune his wife, and also their contingent 
interest in fee. The difference between these two species of 
fine is, that the fine «nr concessit states that he granted, and 
tlic fine de drcM tantilm, is, that he hath acknowledged. It had 
been questioned whether a fine sur concessit passes a fee, but 
Heywood was prepared to argue, that a fine sur concessit 
passes every interest which a man has. IHgot v. Earl of Sa- 
rum, (c) an hundred and fifty years since it was perfectly 
understood what a fine sur concessit was, but it became dis¬ 
used because of the necessity of suing out execution. fFest. 
Sytnb. 2)art2. s.(Xi. 81. 12/. arc all precedents in which a 
reversion in fee is conveyed after a particular estate by a fine 
sur concessit. ‘ ’ ^ 

Per Curiam. We think this fine ought to be permitted to 
pass, but no reflection whatever ought to be cast on the officer 
for the doubts he has expressed; on the contrary, he is entitled 
to praise, whenever he has any doubts, for bringing them 

(«) Barnet, 216. ' (b) Ante, ii. 84. (c) T. Janet, 69. 

before 
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before the Court. Some prccecjpnts produced to us now by 181®- 
the thn oflScer, so long baclt as the time of Gould 3. shew 
. alMn(}antly tliat it has not been the practice to unite in the fine Plaintifl', See. 
sur concessit the graift of a reversion in fee witlf that of a par¬ 
ticular estate. One of them is, "I* appearing that part of 
the premises are in possession, and part in reversion, it is ordered 
that the fine be amended by striking out the premises in pos¬ 
session, and letting it stand as to the premises in reversion 
only, the parties having levied *a new fine of the premises in 
possession;” it a[)pcars by tliis precedent that the partfes 
having levied a fine of both, viz. of certain part of the pre¬ 
mises in possession, and of other part in reversion, entertained 
doubts whether the fine was good as to both. It is sufficient 
to say^ this was a case where the party himself doubted of the 
operation of the fine, and came to the Court for the amend¬ 
ment; in two of these instances the* fines were of different 
sorts, one before fFilnwtJ.: he ordered that it should be 
altered to a fine snr concessit only: what the other part of it 
W'as, it does not appear. It is tnic the Court will not permit 
a fine to pass, when there is something grossly blundering on 
the face of it, but the Court will not take on themselves to 
decide here on the operation or goodness of the fine; it is our 
'duty only to sec that the fine passes in the usual form; it is at 
the peril of the partv, what is its effect. 

Fiat. 


BaLBI V, BaTLKV. 1. 

[ 25 ] 

Jf^EST Se.rjt. had obtained a rule nisi to :lischarge the Defend- Affidavit to 
ant out of ciismdy on mesne process, on a defect in the prumisgory 
affidavit to hold to btiil, which averred that the defendant Was 
indebted to the Plaintiff on certain promissory noteS of tlic dvt'oiidaiit is 
dates and sums therein stated, and payable at tlays long since 
passed, but did not say that they were given, or payable, or 
indorsed to the plaitUilf. * • 

Vaughan Seijt. shewed eaitse. *It may be inferred that the 
bills were payable to the plaintiff, for it is sworn the defend¬ 
ant was indebted to the plaintiil’. 

Per Curiam. That argument would overthrow all Ihe cases 
of enlargement for a defect in tlie affidavit that ever were 
decided. 


Rule absolute. 



25 


CASJ5S W HII^ARY TERM 


1916 . 


Feh. 1. 


W 1 /.SON t). Forsteh. 


andsaiTo^ a wos RR Rction On a policy subscribed by the Defen- 

vessfl by a A dant for 200/., on the ship Agatha, valued at 2100/., and 
Valued at 900/. from SJicerpool to her port of discharge 
of conciemna* in the Baltic and Gulf of JHtnland, against all risks until tlie 
oompetent cargo should be safely warehoused at the final ports or places 
does dbchargc, and at the free disposal of the consignee. .The 
notchangethe declaration averred interest in the Plaintiff, and a total loss of 


^'x^er^bre, ^^ip and fireight by seizure and arrest of the ship and the goods 
a CMC Ae*^'** board*, near Pillauj by persons »unknown, arid con- 

master bad re- tained a count for moijey had and received. The defendant 
ves^rthaugh generally ‘into Court 110/. At the trial before Gil)bs 
he acted with- C. J. at Guildhallj at the sittings after jFJa$/er term 1S14, a 
from thiTas-^ verdict was found for the iriaiiitiff for 200/., subject to a case. 


aured,wbore- The plaintiff was sole owner of the Agatha, which sailed with 

cept the ship cargo of goods, taken in on freight at Liverpool, for PiUatt. 

or repay him jjj jjgj. course she was run down by another vessel, and lost an 

the price, the ^ * 

asaureds who anchoi* and cable, and was otherwise damaged. She arrivetl. 

doned” were roads, and after running upon the bar and iwereasing 

not permitted her damage, she sailed mXo Pillau harbour, where she\vas im- 

a^totaUoL?*^ mediately, with her cargo seized by the officers of the govern- 

* C 26 ] raent there; the crew were discharged, and the master, 

whose residence was at PUlati, remained there, but had no 


couimand over her, and did not, nor could use any means to 
recover the possession of the ship on account of his owner 
until the 1st oX.April 1811, when the maritime court at Pillan 
put up to public sale by auction the ship Agatha, detained by 
the Prussian government at Pillan. The master at that sale 
became the purchaser for .'i52 rix dollars, on payment of 
which the ship was delivered to him, and he was at liberty to 
sail with her from, PiUau in any direction he thought fit; and 
he half the command of her in the samc'manncr as before her 
(Seizure. The vessel was not then in a sea-worthy state, or 
capable of prosecuting her voyage in the Baltic, or returning 
to Great Britain, without being repaired. The master, being 
examined as a witness, stated that he recovered possession of 
the ship by so purohasing her, and that in his judgment it 


was 
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was the most advantageous coui'se that could^bc taken for his 
owne^ to recover the pose(^si(fa of her by paying that sum 
at the auction, on which occasion he consUlcred himself* as 
actidg as the ownci^'s agent. He had been appointed master 
by the owner, with the same authority as masters of ships 
are usually entrusted with. Having taken possession of her, 
he caused her to be repaired, and navigated her safely home 
to London. The owner had notice that she was arrived in 
the ThameSf and that the inastev held her there for him, anj^ 
on his account, and was ready to have delivered her up-to 
him or his agents, if it had been required; and the owner* 
might then, if he Lad thought ht, have luul possession of the 
ship in a perfectly safe and sea-Avorthy state. A bottomry- 
bond had been given by the master, at Pilltiu, fur the money 
withnvhich he had repurchased the ship, •which the owner 
refused to pay: after the ship’s arrival, that bond was put in 
suit ill the Court of Admiralty, and tlic vessel was^akcii pos¬ 
session of by the marshal of that court. On the 2d of Decetn- 
ber 1812 a decree of sale was made in favour of the holder of 
the bottomry-bond, and on the 21st January following a com¬ 
mission of sale was issuctl, under and in pursuance of whicJi 
the shij) was sold by public auction at //u//, and the jirocecds 
of the sale, and the whole of the homeward freight, were paid 
over by the registrar of the Court of Admiralty to the holder 
of the bottomry-bond under that decree. It was admitted that 
the plaintiff was entitled to a total loss on the freight. 

The question for the opinion of the Court was, whether 
the plaintiff* was entitled to recover a total loss, or only an 
average loss upon the ship. If the former, the verdict ivas to 
stand for 90/. residue of the 200/., after deducting tlic 110/. 
paid into court j if ihe latter, the damages were to be reduced 
to such sum us an arbitrator should ascertain, aipl if the 
same should not exceed 55/. per cent., a verdict was to be 
entered for the defendant. * 

Lens Scijt., for the plaintiff, argued that the re-piirclmsc 
of the vessel was not an act within the scope of the master’s 
authority, and that lie could not, l^y constituting himself agent 
for his owner, bind his owner by an act n hich the hitter re» 
fused to ratify. He admitted that an oixlinury capture, fol¬ 
lowed by a recapture, would not divest the property of the 
ship out of the assured. But in this case, the Prussuiu govern¬ 
ment l^ad by their sentence of coudeinuntiou absolutely 

changed 
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changed the property, and it was indifferent to tlic under- 
writers whether at the sale m^dc under that sentence t!^ mas¬ 
ter or any other person had been the purchaser. TKis was 
distinguishable from the case of Macmasten v. Skoottred, fa) 
because there the captors had been a month in possession be¬ 
fore the re-sale. This wfis a completely new title. 

Vaughan Seijt., contrd, was stopped by the Court. 

Gibbs C. J.'' There is another question here, whether the 
assured, the ship being restored to them, have not a right to 
Ibl^e possession of her ? What is there to alter the property ? 
.Supposing that she had been condemned by a judgment in 
any court of Prussia, on any fiscal law of that country, it alters 
the property, but here it does not appear that there is any 
such judgment; pnd the mere seizing and selling does not 
create a forfeiture, nor change the property. Here was no 
war, and the question is, whether in that case, the ship being 
taken by v<olcnc|^ 4ind the plaintiff getting it back, the pro¬ 
perty is not unchanged. Suppose the assured chose to take to 
the property, could the master stand out against them, a 
having bought her under a good title? On the case, as it 
stands, there appears only an unlicensed seizure of this vessel. 
The captain purchases her from those who have seized her, and 
h^ brought her home: the former owners have a right to 
say that the ship having been bought of those who bail seized 
her, still continues their property. 1 do not know that the ran¬ 
som here was illegal, so not like the case of Parsons v. Scott. (A) 
That was illegal by the act of parliament against ransom. 

Judgment for the Defendant, subject to the 
arbitrator’s award on the amount of the 
average costs. 


Sutton 
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Feb. 1. 


f ilHIS was an action upon the case. The Plaintiff declared, Several tort 
* that by an act, 5 G. 3. for repairing and widening a 
i*oad from Bavbury to Lutterworth^ any five or more trustees, injurious act, 
or their surveyors, were empowered to cut any watercoursesji^c^ 
in, through, or across any lands or grounds, in order to dram, 
or prevent the roads from being overflowed, making such cut in the 
reasonable *satisfaction to the owners or occupiers of such 
lands or grounds for the damages they should thereby sustain, plaintiff’s 
as to any seven or more trustees should seem* reasonable j and ovc^owedin 
that tfie plaintiff was possessed of divers closes near to a road ^ 
in that act mentioned, in Hill-morion, in the county of War- a statutrre-* 
wick, and he being so possessed, on the lOttf of June 1812, a 
certain watercourse had been made and dug by the Defendant hroiiKht and 
from that road into a certain land near to the plaintiffs land, ^unty where 
under colour of powers and authorities given by that act, but the cause of 
of so insufficient breadth, depth, and length, that by means of tuV action may 
the narrowness and insufficiency thereof, and of the same not 
having been continued a sufficient distance from the road. If a statute 
large quantities of Avater from time to time floAving to the actioifsh'allbe 
same, on 1st October 1812, and on divers days afterwards, had commcuced 
run and flowed in and upon the plaintiffs lauds, and damaged mouthii afler 
the same, and thereby thq plaintiff had sustained damage: yet 
the defendant, being one of the trustees, knowing the premises, wiilch such 
hut contriving, and wTongfiilly and injuriously intending to brought* and** 
injure the plaintifl^ on 1st Jime 1813, and from thence for"‘ 
a long time, AATongfully and injuriously kept and continued timing of a ^ 

trench a fall 

of rain causes the plaintiff’s laud to be oxcrlhmcd, first within six ifiontlis, and again 
aUor six months from cutting the trench, wiiethcr the action mnat be brought within six 
months from the cutting of the trench, or within six mouths train the perception of the first 
prejudicial effect, or whether it may he brought within six mouths from tlic last injury, qttxre. 

One who in tlie exercise of a public function without emolument, which he is coinpcllable 
, to execute, acting xvithont malif'c, and according to his best skill and diligence, and obtain- 
Ing the best information he can, does an act which occilsions eunseipieutial damage to a sub¬ 
ject, is not liable to an action for siieli damage. 

Tiia trustees of a turnpike road,'empowered to make watercourses to prevent tlie road 
from being overflowed, directed tlieir siirv^or to ]»rescnt a plan tor carrying oft' the water 
of an atyacent brook: he recommended, and on that recomnicndation they adopted, and 
caused him to make, a wide channel from tlie road, gradually narrowing, and conducting the. 
water into the ordinary fence diteiies of the plaintiff's land, wliicb were insnflicient to dis 
charge it, and his land was consequently overflowed. Held tiiat no action lay against thq 
chairman of the trustees who signed the order for eutting this trench. * [ 30 ] 

that 
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161ft. that watercoiii^c or drain of such insufficient breadth^ and 
dentil, and length, and by reason thereof, and of thejarater- 
V. conrse not having been continued a sufficient distance, on ][^st 
Clarkb. 1813, and. on divers days afterwards, water whicli had 
flowed unto and into that^'insufficient watercourse, overflowed 
the same, and flowed unto, into, and over the plaintiff's land, 
and continued thereon a long time, and thereby damaged the 
plaintifi^s com, turnips, grass,* and herbage, and thereby the 
plaintiff sustained damage. Whereof the defendant afterwards 
bdd potice; and although the defendant, as such trustee, was 
requested by the plaintiff so to do, yet he had not as yet made 
reasonable satisfaction to the plaintiff for the damages, but had 
[ 31 ] refused so to do, contraiy to the statute. Tlie second count 
stated that the Watercourse was wrongfully and injuriously 
made so insufficiently, that by means of the insufficiency 
thereof, w^t^ timq to time flowing to the same, on divers 
days had run4d|p“Owed in and upon the plaintifiTs lauds, and 
that the defendant, being a trustee, and knowing the pre¬ 
mises, wrongfully and injuriously continued the watercourse 
so insufficiently made, ami by reason thereof tlic water which 
had flowed to the insufficient watercourse, overflowed the 
same, and ran over the plaintifTs land, and occasioned the 
damage. The third count stated, that the plaintiff was pos¬ 
sessed of closes, and that the defendant wrongfully and inju¬ 
riously continued near to them a watercourse so insufficiently 
and improperly made, that by rea>on thereof large quantities 
of water which had run thereto, overflowed the same, and 
flowed into and over the plaintifTs closes, and occasioned the 
damage. The fourth count alleged the plaintifTs possession 
of three closes, and that the defendant wrongfully and inju¬ 
riously caused and procured large quantities of water to run 
and flow in, upon, and over those closeo, and to continue in 
and upon the same for a long time, and thereby injured the 
crops. The defendant pleaded the general issue. The act 
contained the power alleged in the declaration, to cut water¬ 
courses, and also ^powers enabling the t|l||^tces to purchase 
lands for widening, turning, or altering ihiy road, and directed 
(the mode in which, when the owners were incapacitated to 
treat, or neglected to treat on the terms of sale, a jury should 
be impannelled to enquire what damages would be sustained 
by, and what recompence or satisffiction should be made to 
9iicb owncrS| occupicrS| or other peraons iuterci^ted; for, or 

UpOQ 
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upon account of the taking of such land, grounds, or liercdita- 
nient% into the roads, or of^tu»iing such roaS into or through 
any silch lands, grounds, or hereditaments; *and after theory 
sllould have enquirc^d and ascertained such dai^age and rccom- 
pence, the trustees were to adjudge the sums so assessed, to 
be paid; and upon payment or tender, tlie land was to be 
vested in the trustees. And if any action should be brought 
against any person for any thing done in pui'suaucc of that act, 
or in relation to the matters therein contained, such actioj;^ 
was to he commenced within six months next after the doing 
the matter or thing for which such action should be brought,* 
but nut afterwards, and was to be brought, laid, and tried in 
the county where such cause of action should arise, and not 
in any other county; and the defendants •might plead the 
genenal issue, and give the special matter Jn evidence. The 
cause was tried at tlie Warvoick summer assizes 1814, before 
Chambre J. The case was, that the defendant was*oue of the 
trustees under this turnpike act, and chairman of their meet¬ 
ings. A remd in the county of Northampton^ which led from 
Wredon towards Lntterivorth, was subject after heavy rains to 
be flooded by the water of an adjacent brook. The trust(;es, at 
a meeting, at which the defendant presided, ordered a sur¬ 
veyor to examine the spt)t, and prepare a plan for rectifying 
this miscliicf, who accordingly, at a subsequent meeting, made 
his report, and produced a plan which the defendant, as chair- 
ina!i, and six other comiuissionei*$r adopted, and which was 
accordingly executed in Muy 1S12, whereby a cut nine feet 
wide, and two or three deep, was made from the road through 
the close of a Mr. Safchell in Northamptonshire .• in its progress 
through the tour next closes, it was narrowed to live feet, ami 
it terminated in an old fence ditch which was not at all 
widened, and w’hich discharged itself into the fence jlitch 
of the plnintitr’s closes, the width whereof was three feet ohly: 
through this cut was turned, first the whole, but afterwards, 
in consequence of the plaintiff’s remonstrances, one half only, 
of the water of the. brook, the tvhole of which had for 50 years 
preceding discharged itself by another coiirse; the pPaintiff’s 
ditch not being of tlimensiouS adapted to carry off so large 
body of water as now passed Into it by the new course, the 
water, after heavy rains, ovei*flowcd it, and stagnated on the 
plaintiff’s land, situate in the county of Wai'wickf and damaged 
his crops. The first injury tvas perceived in October 1812, 
Vot. VI, C within 
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witUin alx months after the cutting of the trench, 'whereupon 
the plaintitf had Snade several applications to tlic.dcfcudiint in-* 
dividually to remedy the mischief, but Had never applied the 
commissionci^ collected at any meeting,^ where alone *th^ 
were authorized to act. In May preceding the trial, the land 
was again overdowed, auSi the plaintiff’s crops materially in¬ 
jured •y whereupon Uie present action was brought. Np im¬ 
proper motive was imputed to the defendant, and the plain- 
^ff himself produced evidencepf declarations of the defendant, 
that when he ordered the work, he did not foresee the injurious' 
'effectr Three objections were made by the dcfeiulaut; 1. That 
the act of the defendant, of which the plaintiff complained, 
was the making the new cut, and that the action not being 
brought within six months after it was made, was now out of 
time. To which *it was answered, that every continuance of 
the nuisance wgib a new cause of action, and that the suit Avas 
comincnccU ^^l^ii^ix months after the last injury sustained. 

2dly, That the action could not be maintained against a 
single trustee, but that all ought to have been joined who 
concunred in making the order. 3dly, that the act complained 
of being an act done; by the defendant within the scope of his 
power as commissioner, and no malicious motive being either 
alleged or proved, the action could not be maiutaiued. 
Chambre J. was of opinion, that there was no objection to the 
form of the action for want of parties; that the clause aboA'c 
stated for making coinpchsation was not applicable to this 
case, but only to the case of land taken for making roads. ThS 
act gave the commissioners a general and unlimited discretion 
to make watercourses through any lands or grounds for the 
purpose of turning Avatcr from the roads, making satisfaction 
to the occupiers, and the coinmi.ssioncrs, and the defendant 
as one of them, had done no more than they were authorized 
by ^c statute to do. And it appeared that the ,trustccs had 
acted under the advice, and according to a plan given tlicin 
by a surveyor, and were actuated by no improper motive. 
The action therefore couhl nut be maint{^||(l. The plaintiff 
ought to have applied for,, and might pef^ps have obtained 
from the commissioners, under ttie discretion wliicli they pos¬ 
sessed, a-satisfaction. That satisfaction could not be made in the 
first instance, because the effect was not foreseen. Po.ssi|)ly the 
Court of King’s Bench, on application, would have granted a 
mandamus to the commissioners to compel them to make a 

com- 
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compensation, if they had refused otherwise t(^do it. He per¬ 
mitted the cause, howcycr,.to^rocccd, and the jury found a 
verdict for the plaintiff, upon the injury last sustained, for It)/., 
w?th*liberty to the ^lefendant to move to set i| aside upon tiie 
objections above stated, and such othei’s as might arise upon 
the matter of law. 

Accordingly Lens Seijt., iu Michaelmas term 1814, ob¬ 
tained a rule nisi to set aside the verdict and enter a nonsuit, 
upon the grounds above mcnliioned, and upon the furthesi* 
grounds, that the act complained of, the cutting of the trenCh, 
was committed iu the county of NorthamptoUf whereas the 
action was brought in the county of WarwicJCf and was there¬ 
fore, by this statute, not maintainable: and that if the time of 
limitation was not to be measured from tli^ cutting of the 
trcnclf, yet at least it was to be computed frmu the date of the 
lirst damage actually sustained iu c'ons;cipicij|CC"of,tl)p cutting, 
whereas the action was not brought within sij^ |iiOdths from that 
date. Upon the third and principal objection he cited The 
Governors and Company of the Jlritish Cast Plate Manufacturers 
V. Meredith, (a) [Upon the objection that the other commis¬ 
sioners were not joined in the action, the Court intimated that 
the rule was universal in actions founded on a tmt, that every 
. tort feasor ntay be sued singly:] the objection to the venue 
' was, upon the argument, abandoned. 

Shepherd, Solicitor-General, and Vaughan and Copley Serjts., 
shewed cause against this rule. They principally contended 
f that although the trustees had a right to cut drains, they had 
t. not a right to cut them so uuskilfully and injudiciously as to 
injure the owners of adjoining lands. They were responsible 
for any damage occasioned to the subject by the negligent or 
unskilful exercise of the powers committed to them. If da- 
■ mage ensued, the remedy against them was by action, for the 
statute had made no provision for compensating the su^crer iu 
such a case, the clause for compensation applying only to the 
owner of the land through which the drain is cut, not to the 
damage thereby ^i^^sioned to a neighboiu*, and the, word 
damage is introduedd into Jhe section, only because the 
taking a part of a close may sometimes materially da- • 
mage the residue. An action well lies for unskilfiilty doing 
that, which being unskilfully done is injurious, though, if it 

, (fl) 4 Term Uep, 794. 
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wete well done would not imure. The case in 4 T. JR. is 
materially different; first, because a specific power wagrthere 
giten to raise the ground, and the injury was ^directly and 
necessarily ocersioned by the raising it ;r. whereas this Is a 
case of consequential damage occasioned by the negligent 
exercise of a legal power; 2dly, (upon which Sutler and Grose 
Justices mainly relied,) there the statute expressly provided 
die manner of compensation for any injury occasioned by 
Muising the soil. There too. It was expressly found that the 
, line of surface to which the pavement was raised, was neces¬ 
sary and proper, and that any alteration of the inclined surface 
of the street, less material, was not sufficient to render the 
street safe for carriages passing through. Consequently that 
action had not tor its ground the circumstance that the act 
was ignorantly, oiP inartificially, or otherwise improperly" done. 
The case , of^ j^oder v.Moxon and Others is diflercntly re¬ 
ported by Sldckstone, (a) and by WUsmt, (fi) and although 
Lord Kenyon C. J. in the case in 4 T. S. throws some slur on 
the report of the former, his censure does not ap[>ly to the 
latter, who gives a very material faet, omitted by the 101 * 0161 ’, 
that the act contained a power to lay out a new street, with 
an express prohibition against obstructing the lights or free 
passage of any person. Therefore it could not be inferred that 
the commissioners had a power to obstruct the plaintiff's lights 
in the lanes. So that there was clearly an excess of jurisdic¬ 
tion. And the cutting this trench negligently and inartificially 
was an excess of jurisdiction in the present case. The power 
to make watercourses given^by the act intends a continued 
watercourse, which shall conduct the water to its ultimate 
place of discharge, not a watercourse dammed up at the lower 
extremity, which shall leave the water in the defendant's 
fence-ditch to ovei’flow his land. The defendant was at least 
guilty of negligence here, for it required no skill to foresee 
that the smaller channel could not discharge all the water 
\vhich might enter by the larger channel. In pleading a jus- 
tifioatipn in trc9pa3S, it is necessary to she^that the defendant 
has done no unnecessary damage: the pttfdf upon the general 
"issue in an action on the case must be the same. But that 
defence could not be here substantiated: for the defendant has 
occasioned unnecessary damage, and the action therefore lies. 


(fl) s Bl, 954, 


(A) 3 WiU, 4<5t, 
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In the case of Roberts v. Read, (a) tn’o of |he points which 
arise'in tills cause were detarnftncd: 1. that an action well lay 
gainst surveyors of the highway for taking away the* soil 
adjoining to the plMntifTs wall, by reason of#which the waU 
afterwards fell; and it was never eym objected that the action 
would not lie by reason that the act which produced the da- 
mage was an act within the scope of the defendant’s duty; 
and 2dly, that although more than three months had elapsed ' 
since the act, and before the action brought, yet as it wa& 
brought within three months after the wail fell, it was, within 
the meaning of the statute, brought within three months afte^ 
the thing “ done or acted,” and act committed,” which are 
the words of the statute 13 G. 3. c. 78. s. 82. and arc fully as 
strong as the words of this act. If the defendant’s act be so 
inartificially done that it injures the plaintiff’ it is no ilischargc 
to the defendant that he acted according to tlie best skill and 
advice which he had, and that he consulted a surveyor on the 
manner of doing it. An individual is bound so to restrain the 
exercise of his rights over Ids own laud, that he may not 
thereby injure his neighbour, and these trustees must observe 
the same rule in the exercise of their powers. Even if the 
principle be, that no action can be maintained against an officer 
for an injury occasioned by his act, unless the act be malicious, 
yet there is on this record a sufficient averment of malice, for 
exfircss malice is not necessary; and it is averred that the 
defendant continued the nuisance wrongfully and injuriously, 
which, in I>rew v. Colton (Z») was held equivalent to an aver¬ 
ment of malice: and as the jury have found a vci'dict for the 
plaintiff, it must be now intended that the allegation was 
proved. If the defendant had rested his case on the absence 
of malice, he should have gone to the jury upon that point. 
As to the time of the action, it suffices to bring it withiu six 
mouths after sustaining the damage comprchcudc(^ in the 
declaration; for if the plaintiff had recovered judgment on 
account of the injury produced in 1812, which might have 
been small, that.^ould be no bar to an action for an injury 
sustained in the fouftwing yepr, wdiich might be much greater. 
It cannot be, that by the defendant’s compensating the first 
small damage that occurs, he should purchase an indemnity 
against all future liability; and a jury would not be authorized 
to give prospective damages. Lord Elhnborough C. J. in 

(</) 16 East, 216. (ft) 1 East, 567. n. 

Roberta 


1815 . 

Sutton 

V. 

CtARKIS. 
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MIS* UtAttif V. Bead distinguishes in respect of the time of iimitsttion^ 

between the case of trespass ajainst a custom-house officer for 
V. seirang goods, (o) and an action on tb^^ase for consequential 
CsAiES. damage^ and JBiyley J. asked, “ How Vas the damage to be 
estimated before it had actually happened?” It would in the 
present case be im{>ossible prospectively to estimate all the 
damage which might, in consequence of the defendant’s act, 
ever result to the occupiers of this land./> It would be most in- 
''convenient, and defeat the attainment of justice^ if the action 
must Jbe brought within six mouths after the first perceptible 
effect of the defendant’s act. For instance; tbe first flood 
might happen when the land was in grass, and in the begin¬ 
ning of spring, when it would be beneficial rather than in¬ 
jurious, and anotUer might not happen till after the six months 
39 ] elapsed. It is.^clfar therefore, (to which the Court agreed,) 
that, if actjtmj^\the proper remedy, the plaintiff may bring 
renewed actionsu; unless the defendant can shew that in the 
first action the plaintiff may recover prospective damages to all 
time. And that he cannot do; for injure mm remota, sed prox- 
* ima spectatur causa. There may be cases, as where the de¬ 
fendant commits an injurious act on my laud, in which a jury 
may possibly be warranted in giving'fu’ospective damages, for 
the defendant cannot enter my land to redress tlte mischief: 
biit if the damage be occasioned to me by an act which the 
defendant commits on his ow^laiid, no prospective damages 
can be given; for the law intends that he will repair the evil. 
A jury would not be warranted in presuming that the com¬ 
missioners would not themsclliis remedy this evil, before fur¬ 
ther mischief accrued. The doctrine tends greatly to promote 
litigation, that the plaintiff must sue upon the first perceptible 
injury; and that if, as in this case, he first takes time to ex])os- 
tulqte with the defendant, he loses his remedy. Every repe¬ 
tition of the damage is a fresh nusance, and will support a 
fresh action. But the plaintiff may wave an injury if he will, 
without thereby giving future impunity. 

Ler{s and Pc/4 Seijts. conb*<?. 1. Tl^^ction is brought 
too late. This is no nusance, ^nif it werej^ the plaintiff would 
have a right to abate il^ which he cannot do in this case. 
Where the injury is done by a private pei'sou, it may be waved, 
but agmnst a public officer, either the party must assert bis 

(a) Goding v. Fcitm, % H, Bl, 14. 

claim 
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claim within the limited time from his first perception of the 
miscfiief, or rather^ the incoiiv^ences which have been urged 
1 ^ the plaintiff as resuming from that construction, 8hew*the 
true line to be, that the party is bound to ftiresce and calcu¬ 
late at the veiy time of the act of Jthe commissioners, all its 
consequences, and then instantly to take his remetly. The 
two parts of the statute must be taken together. If the trench 
were cut at a time when there was no .probability that any 
riood would happen within shs months, yet if there were 
probable expectation of a flood at any future and more disihiit 
period, the action, if it would lie in any case, would lie in that,* 
and must be brought within the six months, or the remedy 
lost for ever: at the same time the termor may have the 
apportioned <lamages, not for his present Wss merely, but for 
all tTie mischief to be done within the tetm, and the rever¬ 
sioner may have his action for all jthe damage. jvhich may 
happen to the residue of the inheritance. It is very doubtful 
whether the commissioners couid now go througli another 
pei’son’s land with a new Avatcrcourse, to relieve the plaintiff^s 
closes: but if they cannot, the termor and the reversioner may 
in their respective actions recover an entire satisfaction for the 
whole injury. In The King v. The Justices of Staffordshire (a) 
it was deterniinct! that where a statute dates from au act done, 
the Court cannot cum])utc the time of limitation from notice 
of the act: and here, in likefnaiiucr, the limitation must be 
computed from the date of the act, not from its manifesting 
injurious effects; or at all events it must be computed from 
the fimt perception of those effects. Therefore the plaintiff 
lias not within due time availed himself of the full and speedy 
remedy which the act gave him, of waiting until it was seen 
whether any injuiy were occasioned, and then forthwith suing. 
Itoberts v. Itead is inapplicable, for from the nature of ihe thing 
it coidd not there be foreseen whether the rcmovpl of the 
earth m’ouUI cause the wall to fall, and until that was seen it 
would evidently be premature to sue. (h) The hardship is 

(rt) 3 East, 152. , 

(A) Upon this part wthe argiiraont Gijbbs C. J. observed, that the case of 
Eoherts V. Read let the plaintiff loose from the very great diHicully im¬ 
posed by the wurds, (which, it might be, were very absurd and unjust,) of 
making the act done, and not, as in the statute ai Jac. ‘1. e. 16., tlie cause of 
^liun, idle criterion of the time. The Court of King’s Ilcnch liad got over 
that difficidty, and attained the justice of the case; he siiouid have had 
great diinculty in coming to that decision, but thought .the Court ought not 
to recede from it, because it favo^ircd the attainment of jusUce. Hut the 
Court ultimaiely refrained from expressing any opinion upon this very itn- 
portant question. ^ o r i 


1S1«. 

Sutton 

V, 

ClaHkb. 


[40] 


mutual 
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1815. mutual of conAi^ng to the first six months after the act, the 
option of suing. Unless the ^limitation is to take effect, at ‘ 
Sutton farthest, from the commencement of thiynjury;, the liability 
Clabkb. pctpefual. An action may be brought for a damage which 
may 50 years hence be occasioned by this cause. But such a 
liability irould deter all persons from accepting public trusts. 
Secondly, If a person in a public situation does an act within 
his jurisdiction, and without malice, even though it occasion 
damage to another, no action will lie; and this, on the general 
principle that the statute orders the thing to be done. In the 
'case in Wilson the commissioners grossly exceeded their 
jurisdiction. In the case in 4 T. J%. I«ord Kenyon C. J. 
thought, independently of the compensation clause, that the 
action would not Kc. He says, “ If there be no power (to the 
commissioners to award satisfaction,) the parties are without 
remedy, provided the commissioners do not exceed their juris¬ 
diction.” Vhc principle is this: that when a party acts as 
trustee, if the act done is within his general jurisdiction, it is 
sufficient, though he pursue an cri*oueous mode of executing 
, ^ it. But here, too, the defendant is not affected w'ith any per¬ 
sonal knowledge of the transaction. A surveyor is appointed, 
who peforms the work without the interference of the defend¬ 
ant ; and it is an additional hardship, that the plain).ifF selects 
this one commissioner only. This is distinguishable from the 
case put in argument, of the proprietors of waterworks being 
answerable for the bursting of one of their pipes, which they 
C 42 j might under a legal authority have laid down in the soil of 
another; for there the party has a..bcnefit, in respect of which he 
is liable. Here the defendant is a mere trustee for the public. 

Cur. adv. mtt, 

Gibbs C. J. on this day delivered the opinion of the Court. 

This is an action brought by the plaintiff against one of 
sevefal trustees under a turnpike act, who had joined in an 
order made by the trustees for cutting a drain through cer¬ 
tain lands, the consequence of which drain was, though not 
foreseen at the time^ of making it, that considerable damage 
was done to , the plaiiitifF^s estate. The 1;ftistees, who were 
gliilty of no excess of jurisdiction, informed themselves as well 
as they could, by the opinion of their surveyor, how this might 
he done without injury to the surrounding grounds.. No im¬ 
putation of negligence rests on them, and they did the act in the 
manner, which, according to the best information they could 
obtain, was the best mode. Nevertheless it did produce this 

con- 
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consequence. By tlie statute, ^o action can lie brought unless 
withni six months next aftc:^ the doing the matter or thing; for 
whiph such action diall be brought. This trench was cut 
more than six months before the action, and* the first injury 
felt by the plaintiff occurred more Chan six months before the 
action; but another injuiy was afterwards sustained, for which, 
within six months after, this action is brought. Three an- , 
STV’crs arc attempted to be given to the plaintiff’s demand: 
first, that the other trustees ought to have been joined. jOir 
that point, and supposing that to be the only objection^ it i$b 
clear that the action is maintainable. Another objection is, 
that the defendant was a trustee utider an act of parliament, 
executing duties imposed on him by the act, and deriving no 
emolument from what he did, acting to the best of his skill 
and judgment at the time, taking the best advice, and doing 
only that which it w'as his duty to Vlo; and that4f such was 
his conduct, he was not answ’crable for the subsequent conse¬ 
quences. Upon the discussion of this point tu'o ciises were 
cited, one of which is supposed to bo a clear authority for the 
plaintiff, and the other, it is contended on the other side, is an 
equally clear autliority for the <lefendant. The fii*st is tlic case 
of Leader v. Moxoyi. That was an action against coinuiis- 
sionei's for so raising the j)avoment, as to obstruct the plain¬ 
tiff’s doors and windows. The conimissionoi’s did not exceed 
thoir jurisdiction, and were cxercisUig powers given them by an 
act of parliament; but the Court thought they were acting in 
a most tyrannical and oppressive manner, and that though they 
liad a right to pave, and j>orhaps to rai :e the street, they had 
acted so arbitrarily, that they were answerable. With that 
judgment this Court entirely .ngrees. If commissioners, acting 
within their jurisdiction, act wantonly and oppressively, they 
are responsible to any individual for the injury they do him. 
There the injury might have been avoided by doing flie act in 
a different way: here the commissioners, at the time of doing 
the act, took every precaution to prevent injury to the sur¬ 
rounding laud. Thg other case is that oft The Governors and 
Company of the Sritish Cast^Plafe Manufacturers y. Meredith. 
Commissioners were directed to pave, repair, raise, sink, or 
alter, and render secure a very abru]]t and dangerous place in 
the road, and they had, in so doing, raised the ground opposite 
to the gateway of the plaintiff’s, so that they could not enter 
the gateway. The commlssiouers were directed by the act to 

make 
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1815. mak^ tiiis a givdual descent ^ and the case reserved stated, 
sJii^ that it could only be dode by making it a regular iiidlined 
V. plane from the top to the bottom, which^cy liad done. Tlv(S 
Clarke, therefwe, tvhich * prescribed what should be done, in 
*C 44 3 effect presmbed the manrer of doing it, because there was no 
other manner: that, tiierefore, does not come up to the de- 
, fendaut’s case: here the act prescribes what shall be done, 
but not the manner of doing it. This case therefore is to be 
’^termined on principle alonb, and upon principle, we arc 
,of 'opinion that tlie defendant is not answerable in this 
action. This case is perfectly unlike that of an individual, 
who, for his own benefit, makes an improvement on his own 
land according to his best skill and diligence, and not fore¬ 
seeing it will produce any injury to his neighbour: if he 
thereby unwittingly injure his neighbour, he is answerable. 
The rescmMancc fails in the most im})ortant point of compa¬ 
rison, that his ^ is not done for a public purpose, but for 
private cniolumem. Here the defendant is not a volunteer: 
he executes a duty imposed on him by the legislature, which 
he is bound to execute. He exercises his best skill, diligence, 
and caution in the execution of it, and we are of opinion tliat 
he is not liable for an injuiy, which he did not only not fore¬ 
see, btit could not foresee. He has done all that was incum¬ 
bent on him, having used his best skill and diligence. Another 
point was made on the limitation of the time} but having dis¬ 
posed of the case in favour of the defendant, and decided that 
there must be a nonsuit upon the second point, it Is unneces- 
'sary for us to decide on tlie other. 

Rule absolute. 


Jaa. 23. 


PaiNCB V, Nicnor.sox. 


[46] 

The Coart will 
not amend, to 
the pr^udice 
of an execa> 

• tor, ajndg- 
nient which 
two terms 
since passed 
for him on dc- 
^murrer. 


J UDGMENT in this case having been given for the 
D&fendant in' Trinity term last, upop a demurrer to the 
defendant’s pleap«i« darrein* continmnee of judgments against 
the defendant, as executor, in debt on simple contracts of the 
testator, recovered since this action commenced, Shepherd^ 
Solicitor-General, for the Plaintiff, now prayed to be permit¬ 
ted to withdraw that demurrer, and take judgment of assets 
tfumdo aeddermt. 


But 
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But The Court refiised the |ipplication, because no precc- 
dent was cited, and they were aware of none, where a ji^^dg* Frj^ce 
ne^t against an ei^utor had been amended to his prejudice v* 
after the term in ^\diich it was given, and hil rcl^ce on this ^‘cmoison. 
judgment might, in the interval *U'hich had elapsed, have 
materially affected his disposition of the assets. 

Rule refused. . 


Serra and Others v. Wright. 


Feb. 6, 


D *EBT on bond, the condition of which* on oyer, reciting 

that IF. Begbic had been a|i^)oiuted collcator of the uiat a coiiec- 
poor-rates fur part of the parish of St. Andr:§vo, ^Hoibonif and 
St. George’s liloomslnm/f pursuant to a local act of parliament, render an ac- 
and that the Defendant was to be liis surety as long as lie ntcTrccervell, 
should continue collector, and until all accounts should be Kcncral 

.1 1 ^ e- • . 11 ^ performance 

settled, was, that Beghie should from tunc to tune denver to pleaded, in 
the govcruoi*s and directors of the poor an account of ^reaciI"haUio 
monies reoeived by him in his office, of all monies outstanding, did not render 
and from whom duo, and pay over, when required, all monies ^nwrihatltis 
remaining in his hands, and in all other respects justly and 
faithfully discharge his office. The defendant pleaded general received mo- 
pcrformancc by Beghie at all times after the bond made, in all "o*^*„ted**for**^' 
things. The Plaintiffs replied that Beghie continued collector To avoiun- 
from the date of the bond, {Ocloher 1810) to February 1812, 
and was then requested by the directors to deliver an 
of monies received, and from whom received, and refused. JpJsarytoavcr 
The defendant demurred, for that the plaintiffs had, in tlicir 
breach, alleged that Beghie did not deliver an account ofbut an accep- 
mouies by him received in his office, but that it was not stated, Jhc'pciwnap* 
nor did it appear, that he^ad received any monies by virtue of pointed, 
his office, and that that breach contained a»negativc pregnant,* * ^ ^ ^ 
in alleging that Beghie had not delivered an account of the 
monies received by him, without averring that he had receiveil 
monies, and that by reason of the omission of such averment, 
the defendant uas precluded from traversing the receipt of 
monies hy Beghie., 

Vaughan Serj., in support of the demurrer. In Jones v. 

Williams 
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1815. fniiuma, (a) ittw'as not only held necessary for the plaintiff to 
' aver that the accountant had received money, but also to^ shew 
V, the specific items which constituted thej^m received by hiig^, 
WaioHT. and how tW ciAiie to his hands. • 

[ 47 3 T?ic Coi^tj interposin{^, called on Shepherd, Solicitor- 
General, to support the breach against this objection, who re¬ 
lied on ff^lcocks V. JSicholls, {b) where Wood B. held that a 
similar assignment of breach necessarily implied that money 
*%ad been collected, and the' Court held that it came within 
, that class of cases, where it is sufficient to assign the breach in 
the words of the condition, which are here pui*sued. (c) 

The Court intimated that they thought the breach ill as¬ 
signed, and that the declaration was also defective in not 
averring the acceptance by Begbie of this, which was merely a 
voluntary office, diid so therein distinguishable from an office 
cast on him by law. They offered, however, to the plaintiff 
permission to amend, which Shepherd accepted. 

(rt) Doug. 2t 

(fi) 1 Price, 109. (r) Co, Dig. Pleader, C, 45. 


Feb. 7. 


[48] 


WnicHT i’, The Hoiioiuablc and Reverend Edward Lbogic^ 

Clerk. 


T his was an action for non-residence upon the several 
benefices of Lewisham in Kent, Hasely in the county 
diocese of Oxford, and the deanery of St. George's 
chapel, Windsor, in the county of Berks and diocese of Sarum. 
The Defendant relying upon a notification of exemption, had 
before applied that the action might be discontinued os to the 

the usual terms j which nde the 


A private act 
aonexed the 
rectoiy of If. 

to ^deanery and 

of Irtnator, 
and recited 
that tbc ne¬ 
cessary resi¬ 
dence on the 

deanery, and , , . 

the dean’s at- dcancry^ and Hasely on 
tendance on 

Jier Majesty, as registrar of the order of the garter. 


would oblige him to be often absent 



mtposing ’ 

this is not enumerated, as a ground of exemption pt of licence. 

Where a private act ** united” and annexed” a rectory in the diocese of 0. to a deanery 
in the diocese of S. and dispensed with any presentation to the dean, but left institution 
and induction still necessary, held, that a ru^nce from tho bishop of 0. for non-residence on 
the rectory was necessary, as well us a licence for non-rcsidence on the deanery from the 
bishop of .S'. . 

Where the defendant had first ruled the (daiutilTto discontinue an action for non-residence 
' on a notification of exemption,' which the plaintiff had agreed to admit, and. traverse the 
title, held, that the defendant might afterwards have anotlicr rule to discontinue as to the 
same benefice, if be could shew' a sufficient ground. 

' Plaintiff 
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Plaintiff had discharged^ upon an undertahii^ under 54 G. 3. 
c. 64.* s. 8. to admit the uotifilation^ and dispute the defend- 
ant’s title to the coemption. Z^etis Serjt. had since obtained v. 
a n!lc nisi for dis^dhtiiiuing, as to Lewisham and Jiaselyj ’ 

whereto Copley Seijt. for the plaintiil^ on this di^ consented 
so far as related to Lewisham, but shewed cause as to Hasely, 
that by a private statute 7 c. 38. the rectory of Hasely, 
the advowson whereof was then vested in the dean and canons ' 
of her Majesty’s free chapel of St. George within her castle o^ 
fVmdsor, was perpetually united to the said deanery to* be 
held and enjoyed therewith by the dean of the said free ^lapel,* 
for the time being, for ever thereafter, for his better supportC 49 J 
in another passage it was declared, that the advowson, rec< 
tory, and parsonage of Hasely was, and should be for ever 
thereafter annexed to the deanery j and it. was enacted that 
the present dean, and all other peisons whom her majesty 
should thereafter nominate to be dean and deans of her said 
chapel, wais and were empowered to apply to the Hishop of 
Oxford for the time being, for institution to the said rectory 
and parsonage; who should, by virtue of that act, (without 
any presentation thereunto,) be obliged to institute tlie then 
present dean, and such person or persons to be nominated to 
be dean or deans, unto the sand rectory and parsonage, in such 
manner as is usual to other rectories and parsomiges. And 
that such dean and deans so instituted should hold and enjoy 
the said rectory and jjarsonage of Hasely, and all rights, j)ro- 
ftts, and advantages thereunto belonging, iii such manner as 
the rectors or parsons of Hasely had theretofore held and 
enjoyed, or ought to have held and enjoyed the same; and it 
was provided and enacted that tlic then present dean, and all 
future deans of tlie said chai)el of St. George, w'ithin the said 
castle of Windsor, who by virtue of that act should be intitled 
to the said rectory and parsonage of Hasely, in regard that 
his and their necessary residence, at or upon the said dcancr)’, 
and his and their attendance upon her majesty in the honour¬ 
able office of register of the most noble order of the garter, 
would oblige him find them to J[}c often absent from* the said 
parish of Hasely, and the performance of his and their duty 
in the same, the said present dean, and all other future deans 
of the said chapel, should be obliged from time to time to 
appoint one curate in holy orders, (such as should be approved 
of and licensed by the Bkhop of Oxford for the time being,) 

who 
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1815. who should be constantly resident at and in tha said parish, and 

r^idy on all occasions (in tfce absence of the dean) to 'per- 
t,. foriQr«divine service, and to dischargfi^il other o^ees and 
duties expedienji and necessary witliin'^l^. paiisb of Ha^ely^ 
which oughi to be done and performed, according to the eccle¬ 
siastical laws, by the rector or minister of the ^aid parish: ^nd 
to allow out of the profits of the rectory to such curate the 
yearly stipend of 601., payable as therein mentioned. And the 
j^ts further made it lawful for the then existing and futuH^ 
deans to accept, take, hold, retain, and epjoy the rec^ry of 
'HaseUff with any other benefice or living with cure of souls, 
without any dispensation for the same, any statute,' law, 
canon, or custom to the contrary notwithstanding. Under 
these circumstances Copley contended; that Hasely 'Wta still, 
as heretofore, under the ecclesiastical discipline and cohifoul 
of the diocesan of Oxford, by whom therefbre a licence must 
be granted,' in order to exempt the defendant from the neces¬ 
sity of residing there: the licence which had been granted by 
tlie Bishop of Sarum in respect of the deanery, could not 
operate as to this benefice, which was out of his diocese. The 
licence, too, was only for seven montlis out of the twelve for 
which tlte action was brought, leavmg a non-residence of five 
months unanswered; with respect to which the fact was, that 
the defendant had resided in the parish of Lewisham, but not 
in the parsonage house, which therefore was not such a resi¬ 
dence as satisfied- the law.* The defendant had, moreover, 
before applied to the Court to discontinue as to Hasely, and 
as the plaintiff had undertaken to admit his notification and 
dispute his title, the matter transierat in rem judkatam, and 
the Court would not now again entertain the same subject. 

[ 51 ] Lens, in support of the rule, urged, 1. That the residence 
at Lewisham for the five months was sufficient to satisfy tlic 
statutes as to that part of the year. 2. That though the ]>rivate 
act not made use of tlie word incorporated, it had the 
word united,” which was cKiuivalcnt thereto; if the word 
** annexed ” only ha«l been used, a doubt might remain whe¬ 
ther Hasely and the ‘deaneiy were not still <two benefices, but 
as. it was, the licence from the Bishop of Sarum for non-resi¬ 
dence on the deanery was substantially a licence for non-resi¬ 
dence on Hasely, If this were not so, .the act of Anne would 
have no. effect. . , 

CiiBBs Cl Ji Tbe ineliuatinn of* the Court isj> that the de¬ 
fendant 
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fendant lias conceived he had two defences, and if he cannot 1815. 
here jjivail himself of that whioii he now sets^ip, he nowhere 
can: he first puts forward his notification, and the pltdatiff v. 
controverts that; a]^ that question is to be tried at the 
assizes: he then puts fomard the other, of which he can avail 
himself only here j and wc cannot i^y that it is just for us to 
deprive him of that, because he first endeavoured to avail him¬ 
self of the other. 

I^BATiiJ. This is not an union according to the eccle¬ 
siastical law, for in the case of an union there is but one in¬ 
stitution. 

TJie Court enlarged the rule as to Hasely. 

In this term Lens contended that the clause fur a])pointiiig 
a stipendiaiy curate, taken together with its preamble, was 
virtually a repeal of the statute against non-residence, so fiir as 
it affected this benefice; upon which the Court, threw out for 
his consideration, whether, if that argdnient Avcrc wdll founded, [ 52 ] 
it did not afford a good defence on the trial, and whether in 
that case the defendant could take advantage of it in this form 
of proceeding. 

On this day, the plaintiff having considered the point, aban¬ 
doned the action, and iierinitted the defendant to make hU 
rule • Absolute. 


WaroiiT «>. Flamank, Clerk. 2 <va7. 

^TpHE Defendant was curate of the royal donative perpetual 

curacy of IJatihydroc, aiul [irebendary of the ]»rebcnd of 4 ;{ a. 3 . r. 84 . 
ITeredum Murnau's founded in the church of Eridellion, both 

^ rriu'c of non- 

ill the county of Cornwall and dioce.«c of Exeter^ and rector of n'sidencc iip- 
Oddingtbn, and of (.Uympton, both in the county and diocese r,lViic^r"ocesi- 

* that <1 bUlioji 

of .nnallic-r diorc.se Iia.s ricoiisrd tlic inciim1)«'n1’s noii-i-csidonrr on a henrfirc svithiii that 
diocese, because be had no house on that beuciiee, aud lived within two miles thereof, and did 
the duty. 

And a licence ftraiited on that ground, would not be valid without the allowance of the Arcli- 
bishop, nnder ». 2b. , * • 

Tile non-residonce on one benefice under* licence front the diocesan thereof, is not equiva¬ 
lent to actual residence thereon, so as to excuse the incumbent’s iion-residqnce on another 
henofice. 

Tlicreforc a bishop’s retrospective ccrtiric.ite that be would have granted a licence of non¬ 
residence. because tite incnniltent was performing the duties of another benefice within two 
miles of wliicli he lived by licence from another diocesan, not being allowed by the areh* 
bishop, is void. 

But is good with the ArdiUshop’s certificate, though the latter he granted after Ist Juljf 

of 
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ot Oxford, The Plaintiff had delivered a declaration for non- 
reiddence upon lliesc four heueiices. The defendant l^ad iu 
vacation obtained upon summoi^.u peremptory order 
for discontinuing thoi^ction as to his prl^end and the curacy 
of Lhnhy^c, upon payment of the costs up to the time of 
the application, under 54 (?. 3. c. 54. s. 4. and tlie plaintiff had 
undertaken to admit the defendant’s notification of exemption 
as to Glympion and Oddingtotif and to dispute his title thereto. 
Leiis Seijt. in Michaelmas term last obtained a rule nin to diji- 


continue upon the like terms as to Glympton and Oddington: 
twith respect to Glympton, the case was this. On the l3th of 
Jane 1S14 the Bishoj) of Oxford certified, that he would 
have granted to the defendant his licence for non-residence 
on his benefice i\t Ghjmpton from 1st July to 20th November 
during the last yesjr, if proper application had been made to 
him in due time for the same, on account of bis having tlic 
royal donative of LlanTiydroc, in the diocese of Kxeter, his 
actually performing the duties of the parish himself, having 
applied for a licence from the Bishop of Exeter to reside at 
Bodmin^ three miles distant from LUinhydroCy there being no 
parsonage house in the parish, and performing the iluties of 
the parish of Llanhydroc regularly and properly during such 
his absence, and that his lordshi|> was satisfied that the con¬ 
ditions had been complied with.” No confirmation of this 
certificate by the archbishop had been obtained. The Bishop 
of Ejpc/er by an instrument dated on the 30th of June 1811 
expressed that he “ thereby licensed the defendant’s having 
been absent from his benefice of Uanhydroc from 1st July to 
20th November 1813, on account of there not being any par¬ 
sonage-house at Llanhydroc, and the defendant having been 
actually resident at Jiodmin within two miles of Uanhydroc, 
and actually employed in the duties of his beneficeand on 
the<samc day he annexed thereto a certificate that he “ w’as 
satisfied‘that the cause of granting the annexed licence really 
and truly existed, and that he would have granted the defend¬ 
ant a licence of non-residence on Uanhydroc from 1st July 
to 20th'Novem5er 1B13, if proper application had been made 
in due time for the same, hnd that the conditions had been 
performed.” 

Copley Seijt. on this day shewed cause against this rule. 
He first applied himself to the case of Glymptoa. The statute 
54 G,3, c,54. s, 1, gives to the bishop’s retrospective certi • 

ficate 
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fiCBte the like efficRcy, but no ereater, than % licence gi'aiited 
befoi% the facts, would have haa. The statute 43 G. 3. c. 84. 
s, 19. enumerates t^ cases in which the bishop may grant a 
licence for non-resid^ce; but the circumstance t^t a spiri¬ 
tual person^ having a plurality of Jiencficcs, is lieeiisod by 
one of his diocesans to absent himself from one of theni^ is 
not among the causes there enumerated. It is true^ that by 
SyjiO, the bishop may also licence a noii-rcsidencc for special 
causes, and perhaps the pcrforihance of tlic ]mrochial duties* 
of Uanhydroc under such circumstances might havc«been, 
such a cause, but such a special licence is of no avail, unless 
allowed by the archbishop j this certificate of the Uishop of 
Oxford is therefore in like manner incflcctual, unless allowed 
by the archbishop, which in this case has not been done. The 
only other mode in which this certificati’. *can he argued to 
take effect, is, if a non-residence upon one benefice by virtue 
of a licence from one bishop, can be considered i\s an actual 
residence upon that benefice. But to hold this, woiihl go to 
the root of all church discipline, since, if a pluralist could ob¬ 
tain a remission of bis duties upon one heiieiice from one lax 
diocesan, none of the other diocesans to whom he was sub¬ 
ject, would have it in their power to enforce the j)crform- 
ance of hlg duties upon any of his other bcnofices situate 
within their jurisdiction. 8o, under the provisions of the 
stamp acts, it is necessary, if a person had twenty benefices, 
that ho should have twenty distinct licences of non-residcncc*; 
h«f if a licence not to reside on one, were considered as an 
actual residence on that one, only one stamp and one licence 
would be necessary, and the revenue would be defrauded. 
He deferred to trouble the Court with the case of Oddiugtoj/f 
which embraced the same and other objections, until that of 
Glympton should be disposed of. • 

Lem, contra, contended that the Bishop of Oxfurd*fi certifi¬ 
cate, referring to the Bisliop of Mxcter*s licence and certificate, 
and thus involving the facts, that there was no parsonage- 
house on Uanhydroc, and that the defendant had actuoilly per¬ 
formed the duties of that benefice for the period to udiich the 
certificate referred, and that the latter diocesan had then'for^ 
dispensed with actual residence, was, for the purpose of this 
action, eqnivalent to an actual residence at Uanhydroc during 
the same period j and taking it as such, the former certificate 
was a sufficient grauiid to support this application j a coii- 
Voi., VIi teiu- 
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temporaaeoiis l^euce, given in the same terms, and fur,the 
simc cause, would have been |food. 

tjbiinsC. J. The argument reverts-||^hc question whe¬ 
ther the li^iice so jflveu would not hatc:^ required the cop- 
finnatiou m the archbishqp; aud that brings it Hack to the 
turmer question,' whether the defendant has shewn a ground 
for granting a licence, contained witliin the 43 G. 3. c.84. s. 19., 
and whether the defendant’s residence at Bodmin, which is 
. by the bishop’s licence, excusing him for his nou-rcsidente 
at Liauhydrov, is to all intents and purposes equivalent to a 
residence ai Lktnhydroc, andjmts the incumbent in all respects 
in the same situation as if he had been corporally resident at 
Uanhydroc. The statute 43 Gvo. 3. c. 84. s. 12. subjects a spi¬ 
ritual person to flic penalties of that act, who without suffi¬ 
cient cause, as iit some of the therein recited acts is specified, 
or such othensufficient .cause as would exempt him from the 
penalties of those acts, and who shall not have such licence 
and exemption as in that act is mentioned, shall absent him¬ 
self from, his benefice, and make his residence and abiding at 
any other place except at some other benefice, of which he 
may be possessed. The defendant has the rectory of Glymp- 
, to?i! he does not reside on it: that is prhnd facie an offence. 

I Has he an excuse ? He says, I have a licence to excuse my 
noii-residence at another of my benefices, Lkuihj/droc, and that 
is equivalent to an actual residence there. This proposition 
is not true to the extent to which it is intended here to be 
applied. Look to the purpose of that licence ; it is to excuse 
the defendant from nou-rcsidcncc at Lhuihj/droc, in respect of 
the duties he has to perform there; but it goes no further: 
and if the defendant wished for an excuse for his non-rcsidence 
at Glympton, he ought to have applied to the bishop of the 
diocese wherein it lies, for the other species of licence which is 
pointed^ out by my Brother Copley, as adverted to in the 20th 
section of the act 43 G. 3.: and ns he has not done that, he 
cannot excuse himself. The rule therefore must be dis¬ 
charged. ' 

Rule discharged. 

1 

The case of Oddington, which would othci*wise have fol¬ 
lowed the fate of this, stood over uutil the present term, when 
Lens again moved to discontinue as to Oddington upon a cer¬ 
tificate granted on the Ifith ot December 1814 by the bishop, 

and 
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and confirmed by the archbis^iop t^ince the cist oiJuli/ 1814, 
•viz. Sii 2lst December. 

' ^ T/ie Cmirt referi'|(l^ Wynn v. Kai/pj as having deter¬ 
mined that the limftation of time in the act woft ap|j|||^cablc only 
to the licence, and not to the certificate, and granted a rule 
Mwi. 


Copley for the plaintiff stated, that his client conceived that 
the 4th section applied only to notices of exemption, not to 
all notices, and that the act did* not warrant this applicatiop: 
but he did not, upon further consideration, find tliat^oint 
tenable, and on this day, no cause being shewn, the nde was 
made 


1815 . 

Wright 

V. 

Flamank, 

Clerk. 


’[ 57 ] 


Absolute. 


(«) 5 Ttiutil. 81JI. 


Eorton V. HicKRy. Feb.r, 

XN rejdcvin, the Defendant avowed for rent arrearj the Fifteen days* 
Plaintifi; demurred. .ludgincnt was thereon given for the IJSSlvd of tile 
avowant. On tlie 4th of .Tanttary the defendant gave notice c**;*-’”**®" ^ 

of executing a writ of inquiry on the 12th Jumiory, which was qiIiiy“Le"iie. 
.accordingly exeeute«J. Lt-ns Serit. had oblained a rule m/ti P'l» 
for ^(^tting’ asulo too oxocutioii ot tlio writ of iiu|uiry with <ieniiirrei- for 
costs, upon the ground that the notice was insufficient, the^‘® 
statute 17 Car. 2. c. 7* •*?. 2. requiring fifteen days* notice. 

Best Serjt. on this day shewed cause. The writ of inquiry 
after judgment on demurrer in replevin, is given by the 3d 
section, wliich prescribes no particular time for the notice, 
tlierefore this notice must fall within the general rule ©f rea¬ 
sonable notice, for which eight days is sufficient. The 2d 
section; requiring 15 days* notice, is confined to the case of a 
writ of inquiry upon a suggestion after nonsuit in the pourts 
at Westminster; amTtlicre is a reason for a longer notice in 
that case, because in the suggestion the whole facts which * 
constitute tlie cause of action arc stated; it is not a common 
Inquiry of damages. 

LenSf in support of his rule. The two sections arc not sepa- 
'rated in the parliament-roll, though they arc in the printed 
' D 2 editions 
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editions of tlie statutes; the ifeason assigned for the supposed 
diltinotion is ill foundcd 4 for*nonsuit nia 3 |J|||e after avowry> and 
in that case, nr> suggestion being neccss^, there is as little 
cause for^ prolonged qotice, as there is after judgment 
on demurrer. Therefore the same notice is required in the 
one case as in the other. This is a special enactment for 
the benefit of the defendant, and he must take it as it is 
there given; for before this statute thmre was no writ of 
ihqqiry in replevin, and the statute mentions no other notice 
than the 15 days; therefore, if this be not the imtice intended, 
no notice at all is necessary. The books of practice treat all 
the notices to be given of the writs of inquiry under that 
statute, as subject to the same rule. 

Gibbs C. J. *We arc not furnished with any cases on 
this subjj/Dctr it therefore is a matter of practice, and we 
certainly should abide by the practice which has prevailed. 
These ai*c not ordinary writs of inquiry, but given by a par¬ 
ticular statute; and it seems not unreasonable that the statute 
having prescribed in one case what the notice shall be, the 
like practice should, by parity of reasoning, be extended to 
other cases under the statute. It being a questionable point, 
the rule ought to be absolute without costs. 

Rule absolute. 


‘Teh.ii. Rarteah, Rlaintifi*; TownU and Another, Deforcianis. 


The Court 
will not amend 
• fine bjr so 
iocreasinK tlie 
number of 
acres of the 
several quali* 
ties of land 
therein com¬ 
prised, as to 
comprehend 
tiie whole of 
the premises 
under each 
qnaliw. 
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J^LOSSJET Serjt. moved to amend this fine. Which had 
passed in the last term, by increasing the quantities corn- 
prized, to 40 acres of land, 40 acres of meadow, and *40 acres 
of pasture; it now comprized 30 acres of land, 12 acres of 
meadow, and 25 acres of pasture. The deed conveyed all 
that close called Butt Close, as now fenced off, containing 25 
acres 2 roods 36 perches, without any description of its qua¬ 
lity, but it was jn fact now pasture, and conveyed another 
close described as meadow, containing 9 acres 2 roods and 
12 perches: the whole, therefore, amounted to 35 acres 12 
roods and 8 perches; so that the entire quantity of the estate 
was in fact greater by 5 acres 2 roods and 8 perches thmi the 
quantity comprized in the fine under the name of land, and the 

quantity 
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quantity which in hict was pasture, was grater by 2 roods 18 
and $6 perches than the pasture comprized in the fine. But 
the^parties were ddliroiis to comprize all the acres of wfiich Plaintiff, 8^. 
the estate consisted, under each of die descriptions; for, un¬ 
less it were so, if the quality of thfi land should 9c changed, 
the party would lose his evidence of the identity of the land. 

Jt was sworn the whole was in the parish, and was intended 
to pass. It was for the advantage of the office to insert as 
many acres as possible: and the party had, in the last term,* 
when the fine was levied, a right to insert so much as he nbw 
prayed for: he ought indeed then to have enumerated the* 
whole extent under each quality, but although he had omit¬ 
ted it, the Court would still grant him the same indulgence. 

He was at all events entided to amend as to the pasture, 
whidh was shorter in the fine than in tlx** deed to lead the 
uses; for even if it passes by the description of land in the 
fine, the party is entitled to have also a description of it as 
pasture, sufficient to cover the whole. 

Gibbs C. J. That close of land, the nature of which is not 
described in the deed, must be taken to fall under the descrip¬ 
tion of land, and the land being 30 acres in the fine, the party 
has no occasion for any amendment of that; if the number of [ 60 ] 
acres in t^e fine described as land had not equalled the num¬ 
ber of acres of which that close consisted, the surplus might 
have been added. No ground is shewn for increasing the 
number of acres either of meadoV or pasture; there is a 
number of acres of meadow in the line, sufficient to cover the 
number that exists. We cannot, after the fine is passed, go 
beyond what the deed to lead the uses will justify us in. The 
Court cannot proceed on riw principle, that because the party 
who conveys 25 acres, might, if he pleased, have put in 30 or 
40 acres, therefore the Court will now raise the number to 
any amount he wishes, and which ho might formerly ifave 
inserted. The 25 acres of pasture must not be tiltcred at all. 

Blosset took nothing by his motion.. 


Tkmi'ie 
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. l^MPLfi V. Brown. 

Semblc that A SSUMPSIT for uon-performance of an nffi'cement. dated 
land a^rnciiif ocl Map 1814, whci'cby ihe Defendant agreed to grant 
Xes^not Plaintift’ a lease of a public-house in Drury-lune, ii|',tbe. 
thereby im- ' occufiutioii of C. Binglep, for 21 years from Midsummer 1814, 
titanie™a^* l»lamtift* agreed U» pay 6001. for the lease and trade, sub- 
good title to ject to 701 . rent, with a covenant to keep the premises iii 
and that he repair, and other, usual covenants, and to take the stock in 
writtcn*abl* trade by giiage apfl Valuation. And the defendant agreed, on 
stract. being paid the sum of 6001. for the term therein, to execute a 
proper lel^c, and transfer to the ]>laintijOr the licences to sell 
liquors. The cxpences of the lease to be borne in equal pro¬ 
portion between the parties. And for the performance each 
[ ] bound himself to the other in 1002. penalty. The plaintilf 

averred in his first count, that the defendant had represented 
to him that he had good and sufficient authority to grant him 
a lease for 21 years of the premises, and averred as breach, 
that at the time of the contract the defendant hatl no title. 
In another count the plaintift' averred an undertaking by tlie 
defendant to produce an 'abstract of his title to make such 
lease, and averred as a broach, that he had not done it. There 
was also a count for money had and received. Upon the 
trial of the cause at the sittings after Michaelmas term 1814, it 
was proved that in Map 1814, the plaintiff having paid a de*^ 
posit of 322., was let into possession. No evidence was given 
of any promise, either to make a good title, or deliver an ab-i 
strdet. There was a dispute between the attornics of thq 
respective partie-swho should prepare the lease: the plain¬ 
tiff’s attorney required au abstract} the defendant, at a veiy 
late period of the dispute, furnished an abstract of a convey¬ 
ance td himself iii 1810 from HoUingwarih, who was not 
proved ever to have been in possession of the jiremiscs: he 
objected to deliver any further abstract, on account of the 
expcnce, but offered the plaintiff’s'Attorney permission to in¬ 
spect, in the defendant’s custody, tlic earlier abstract by which 
he had himself purchased, and compare it with the prior 
deeds, of which offer the other did not avail himself. The 

plaintiff 
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plaintiff contended, that i^neft entitled to a verdict on the 181B. 
special counts, he ^ight at least recover bacU the deposit. 

GiObs C. J. thougjit that the defendant not bound to «. 
deliver an abstract under this agreement; he went much on Brown, 
the authority of the case of GwilUm v, Slone, (a) which, as it 
appeared to him, went the whole lengtli of this case. That 
was an action on the case, and tlie plaintiff, in his 1st count, 
declared on an agreement veryjike the present, and stated as [ 62 3 
a breach, that the defendant had not made out or shewn that 
he had any right to grant to the plamtiff Mich a lease ^s lie* 
had agreed to grant. The Court held that the plaintiff was 
not entitled to a nonsuit, because the plaintiff had proved all 
that he had stated; whereupon the defendant conceived he 
wasiciititled to move in arrest of judgmentj^hecause the plain¬ 
tiff had shewn no cause of action. The 2d count was fiir not 
delivering an abstract; and Lawrence .T. says, “ The alleged 
agreement to deliver an abstract is all jioetry, the mere fancy 
of the special pleader; there is no trace in tlic evidence of 
any such contract.” This ease then decided; that it was not 
an implied [lart of such an agreement to deliver an abstract; 
if so, the non-delivery of an abstract was no breach of such an 
agreement; and if tlic agreement ivcre not broken, on which 
the money was paid, the plaintilf had no right to recover back 
his deposit, as money had and received. I'poii this ground 
his Lordship tlirccted a nonsuit. • 

Best Serjt in this term moved for a rule nisi to set aside 
the nonsuit, and have a new trial, on which occasion Healli .f. 
instanced the case of leases for three lives, granted some yeare 
since in D(ronshire by a nuchess of Bolton, who Avas mere 
tenant for life, but assnnicd to have .a power of leasing, and 
received (iiies to the mnouut of 2D,000?., nevertheless it had 
never yet been heard of that a tenant for lifi* was askcll to 
shew his title, to lease. 


ShepJwnl, Solicitor-General, now shewed cause. No defect 
in the title was here imjnited or shewn; it was not a case of 
fraud or conccalmaiit; the plaintiff niighV have inspected the 
title if he would, and the title was unque.stionably good, there¬ 
fore the point, whether a lessor is bound to have a good title, 


dill ’not even arise. Thfti case is distinguishable, therefore 
from that of Lloifd v. (Vispe, (A) hecause there the title u'as 




(o) 3 Taml, 433, 


(b) Ante, v. 2i9. 


clcai'ly 
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clearly bad; if tliere were any leasable ground of suspieion,' 
the* case woi^d be diflferent. This was merely a question, 
whether a persoji engagingto grant alease,^mpUedly engaged, 
there being no express stipulation, to deliver a written abstract 
of his title to the fee simple. In the case of a contract for the 
purchase of a fee simple, there is, by the practice of conv^- 
aiicers, an implied stipulation that the vendor shall make out 
a good title and deliver a writjien abstract, but not so upon a 
contract for granting a lease. No hardship ensues from the 
•rule; *for if a person applying for a lease is solicitous about 
the title, he may make the title and abstract the subject of an 
express stipulation. 

lie/tt, in suppoit of his rule. The weight of authority, as 
well as of reason,^ is with the plaintiff. It is said, there/sin 
this agreement no express stipulation for an abstract: neither 
is there usttally, in an agreement for the purchase of the fee> 
simple of an estate of the lai'gest size; but it is, as much in 
the one case, as in the other, implied. The Chief Justice truly 
observed at the trial, that the offer of seeing the abstract is 
nothing. An attorney would be even liable to an action, who 
should take on himself upon his own view and judgment to 
decide on the title to a large estate: he has a right, therefore, 
to a copy of the abstract, that he may lay it before's convey* 
ancer. If this were a pm'chase of a freehold interest, there 
would be no doubt^ but that the plaintiff would be entitled, 
not only to require a good title, but an abstract which he 
might take away, and lay before a conveyancer. Here the 
plaintiffs attorney, though shewn the abstract, had no oppor¬ 
tunity of shewing it to any leujrned person, or taking it away. 
A {icrson selling a part, however small, of tlie property, is 
bound to give an abstract. A particular interest, as for years, 
is a part of the estate: this, too, is not an agreement fur a 
lease at rVick-rent, but the plaintiff is to pay 6001. for it: he is 
to have it for 21 years, and to keep the premises in repair. A 
person taking such a lease as this, is not to be considered as 
'in the case of a common rack-rent tenanj. Can it then be 
said, that though a purchaser has a right to an abstract on 
the purchase of a single rood of land in fee, yet, that when the 
whole of a large estate is granted fiir a long term, leaving in 
the grantor an interest far less in value than that which the 
grantee takes, he is to have no abstract ? The agreement to 
grant a proper lea^e, means not any parchment that the 

lessor 
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lessoainay sign, so that tli^||essee, after payinlf hundreds and 
expending thousands, may be told, “ there is no ^tlc, that he 
may* go out, and 1^ nothing but his parchment and the 
lessor’s covenant.” v. Fuljanbef (a) f^arinig v. Mack- 

rethy there cited, (&) and Keech v. MaUy (c) are in point. In 
the last. Lord Mansfield takes it ftir granted that a person trho 
tdces a lease, has a right to inquire for and examine the title 
deeds. In the case of JJoyd v. Crispe, Marafield C. J. was of 
opinion, that as it was known to both parties that the lease 
could not be assigned without the licence of the landlord, 
the party contracting to purchase the assignment took it on 
himself to obtain the consent of the landlord; but the Court 
held that the vendor was to obtain that consent. 

The Court seeing that this was a question^of immense mag> 
mtude, at first asked, whether the parties would put it on the 
record, in the shape of a special verdicl; for when LArd Chan¬ 
cellor Eldon had said, (d) that he would not decide the point 
in equity, witliout the aid of the judges of the courts of law, 
this Court would be sorry to take it on themselves to decide 
it, without affording an opportunity for a review of their 
judgment. There was no doubt of what Lord Mansfield says 
ill Keech v. Hally that a pei'son about to take a lease may re¬ 
fuse to tak£ it, unless the lessor will satisfy him that he has a 
good title, just as any person may refiise to enter into any 
agreement whatever, unless on the terms he shall prescribe. 

The Court afterwards considering that the cause had origi¬ 
nated in a dispute between the two attornies, and that the 
clients bad nothing to gain by the decision of this momentous 
question, desired the counsel to consider what course would 
be most for the interest of the parties, and adjourned, and the 
case was never afticrwards argued. 

(rt) 11 Pei. 341. (J) Forrat Fxch.FLep, ISf. • 

(<•) Doug. 21. (rf) 11 Ves 346,7. 
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ShiB£]> 9 tJ. Davis. 


e f®“ jg ^I^HIS wfts an ■ action for freight upon the implied con- 
\? 5™ * X tract arising upon the Defendant’s acceptance of certain 


If the coiu- 
8igticc< 
accepts any, 

benefit i)> the c&sks of blitter delivered to him by the Plaintiff, who was the 
cannot defend master, but not tlie owner, of a vessel, under the bill of lad> 
S™paynieiit which mftde the delivery conditional on payment of 
of tVcigiit on freight. ■The defence was, tliat the butters were injured by 
that tte’gooda the negligence of the plaintiff, and that therefore he could- 
m*t^ed^y”the' nothing. ^ The jury however found a verdict for the 

master in car- plaintiff. 

*^^'niough™the Seijt. in this term, moved that either there might be a 

damage ex- new tilal, 01 ’ that the judgment might be arrested. The first, 
amount of the npon tlic gi’ound that the plaintiff’s right to freight attached 
**^hc\nastcr **** delivery of the goods, and if, though delivered, 

has a special they were not safely delivered, he coiild-not recover the freight, 
tibe vcssci'mid therefore ought to have come to trial prepared to shew that 
may declare the goods werc safcly delivered, and consequently the nature 
of'goodns® the defence could be no surprize on him. At all events, in 
carried in his this case, whcrc the extent of the damage done to the butter 

vessel, though 
he be not 
owner. 
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was greater than the whole amount that would have been due 
for the freight, the plaintiff could recover nothing. Fams- 
voorth V. Garland, (a) And the reason given by Chambre J. 
in Temple v. Mac Lanchlarif (A) there cited, is, that such a 
principle prevents multiplicity of actions. 

Gibbs C.J. The argument proceeds on the supposition 
that hU delivery of the goods in good condition is a condition 
precedent to his claim for freight.. Consequently, if the mas¬ 
ter ha<l been in any ilegrcc negligent, he could recover no 
freight at all. He is liable to a cross action. 

Heath J. Here the master has accepted the goods; and 
the pribciplo is, tliat if he has received any benefit whatever 
by the carriage, he cannot set up this defence. 

Hest grounded his motion in arrest of judgment, as to the 
first count, upon the cireninstance that the word.*, were omit¬ 
ted, which contained the consiileration of tlie defendant's 


(«) 1 Ce//fp. N. V. .'18. 


(/>) 2 New l{fp, 14 1 . 


promise, 
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proHtise^ viz. ** that the plaillHffVould deliver ftic huttei^” Tlic 
second count alleged that the plaintiff had carried and cen^- 
ve^fed certain hiitterg to •be delivered for cert:airiJfreight,whereof 
the defendant had notice, and in consideration of the premises, 
and that the plaintiff would deliver the butters to the defend¬ 
ant, the defendant promised to x)ay on request; and avers that 
the plaintiff conffdihg, did afterwards deliver the butter to the 
defendant, and that the freight; amounted to a certain sunii 
Tlie ground of objection to this count was, that at the time 
of the'Supposed promise, the freight was of no amount. Tor it 
was to accrue thereafter, but was not ihon, as yet, in exist¬ 
ence; because the delivery had not taken place. In the third 
count the goods were stated to be carrifed in the plaintiiTs 
vessel, and it was objected there was a varjanee between the 
evidence and this count, for that the plaintiff was only the 
inastcr, 'aud the vessel could not properly be called Ifis. 

Shephei'd, Solicitor-General, on this day would have shewn 
cause, but the Court, having called on Jiest to support hi* 
rule, held tiiat the second count was to be read, not as a pro¬ 
mise to pay that which did not exist, but to pay the freight 
when it should thereafter become due, and so was good. As 
to the third count, the master had a special projicrty iii the 
ship, becsAiso he had the controul of it, not a mere charge as 
a servant. Ho. might bring trespass. They were not prejiared 
to say the plaintiff might not enten his verdict on tliat count, 
>vliich stated it to be the ship of the plaintiff. 

• Rule absolute to arrest the judg¬ 

ment oii the first count only. 
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T utsi v,»as an action upon a policy of insurance at and 
'from the slopes port or ports of lading in the 
islands to London, to return four percent, if the ship started »cargo^llip- 

^ ^ ^ ficii tne VOS* 

with convoy and anived, on freight by the ship Dejiancei sel becomes 

. incapable of 

briniE'iiiK the cargo home, the master is hound, or not. Iipiind, to reptiir her, and earn wiiat he 
can on the homeward voyage, as a salvagii for the midcrwriters on freight* a.varding as a 
prudent owner, liasiiig regarti to tlic state of his ship, but witliout referviiee to any insuraiiee 
on tlio freight, would pursue or no' iinrsnc that course for his own advantage. 

ISemhle, that an abandoniiieiit of freight to tlie underwriters on freiglii is impossil>lc and 
uimecessarv. 

The 
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CASES IN HIJLARY TEE&( 

The d^cliured for a 4otai loss by perils of tbp seiw 

Upon the trial of this cause at Gviidhallf before CHbis C. J* At 
the sittings after JHehadmas term 1814 appeared that*the 
ship, which was of the burthen of 200 ^ns, took in a full 
cargo at Puerta Fentura for London, and proceeded to Lama* 
nUo, wher^ in consequence of sea^mage, she was oUiged 
to unship her cargo: her state was such, that it would hare 
been impossible to bring her home in that condition, or gM 
her completely repaired there, so as to bring home that ciugo. 
She^was therefore surveyed and sold to Be^ord, who within 
five or six weeks partially repaired her, and safely brought 
home in her 96 tons of goods. He sold to the plaintiff the 
master of the Defiance, a vessel called the Jnn of 60 tons, in 
which the latter brought home some tons of barilla on fireight. 
For the Defendants, it was contended, that the plaintiff was 
not entitled to recover a total loss, because there had been no 
abandonment, and the case of Parmeter v. Todhmter (a) was 
cited. Gtbbs C. J. thought abandonment was not necessary, 
for he could not understand wliat was to be abandoned. The 
ship was fully laden, and as soon as she v/m laden, it became 
an insurance on the fireight of the particular cargo that was 
on board a ship, which became incapable of bringing It home. 
Nevertheless he reserved tiie point, subject whereto the jury 
found a verdict for the plaintiff. 

Shepherd, Solicitor-Genpral, in this term moved for a non¬ 
suit, or a new trial, contending that this was not a total loss, 
first, because there had been no abandonment; secondly, be¬ 
cause if tlie D^nee could not be so repaired as to bring home 
the whole cargo, she could have been so repaired as to bring 
home at least as much as Bedford actually brought. Sdly, 
That a part of the voyage having been performed, it was the 
ptacutlfTs duty, upon the failure of this vessel, to liave tran¬ 
shipped” tiie cargo into some other vessel to perform tlie 
remainder of the voyage for the benefit of the underwriters. 
(Upon thb point the Court intimated, that so very minute a 
pmtionof the voyage had in this case been performed before 
the loss, that the question' made could not be considered to 
arise.) 4th)y, That the plaiittiff, instead of selling the vessel, 
ought to have partially re(mired her, and made what freight 
he could by other goods on the homeward voyage, to be 


i («) 1 Campb. 511. 


iipplicd 
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Bj^lM in redaction of tliue loss of the origihat freig^k, as a 1816. 
aalrage for the iinderwrilers. If the master had power, to 
earn any frdght, either with the ship originally intended, or 
fHth the cargo by another ship, he was bound ^ to do. Everth 
V. Sndth. (a) The €k>urt granted h rule nm upon the first Asran^ 
ground as a''point rraerved, and upon the others, which had Compaar. 
not been stated at the trial as objections of law, as shewing • 
that the verdict was contrary to the evidence, which went only 
to prove an average loss. 

Leni and Vaughan Seijts. on this day shewed cause against • 
the rule. 2 Marsh, on Ins. 562. and Vtdmy and Potfuer. in 
the passages there cited, ail speak of abandonment as appli- [ 70 j 
cable only ** to the effects insured.” But though freight has 
of late years been held capable to he the subject of insurance, 
it does not fill! within the common category, that there may 
alike be a partial or a total loss of the Subject insured: it cannot 
be said to he effects: it is not a thing which can be saved out 
of the general wreck and handed over to the underwriters. 

There is at no period of the voyage any visible substantive thing, 
that can be abandoned. The case of Parmeter v. Todhunter 
does not explain what there is to be abandoifcd upon an in¬ 
surance on freight, and it is extremely difficult to discover. 

In the ca^ of abandonment of ship or goods, if any damage 
has happened short of the absolute destruction of the subject- 
matter, there is the visible and tai\gible reliqne of a substance 
which has corporeal existence. But tliat proceeding is wholly 
inapplicable to fi'eight. The voyage is totally destroyed and 
gone. Abandonment in this case can only be by giving notice 
to the underwriters, that by pursuing a certain course, they 
may take up an adventure which is suspended, and earn 
freight which othenvise never will be earned: it could only 
amount to this, that the underwriters may, if they please, 
speculate on reducing their loss by sending over otlinr vessels 
to bring home these goods; but no authorities lay it down that 
such a notice is necessary; none countenance the supposed 
necessity of abandonment of freight, except Parmeten v. Tod- 
hunter, Thompson v. Boweroft, (i) and Leatham v. Terry, (c) 

In the two last cases there was an actual declaration of aban¬ 
donment, and the Courts put them both upon the plain and 
intelligible ground that the assured had receivetl freight, 

(a) S Mmk 4* C;8. (6) i JEaH, 3t, 

(c) 3 Bos, 4^ Pvf, 484. 


whieli 
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1«15, whiplml^ey hail ^ireviously undertaken to give up to the under - 

-. writers, and therefore were bound to pay it over. JEv^tK v. 

Gr^eeh is inapplicable, because that was an insurance on freight 

Royac generally, and rot on the freight of any imrticular cargo,'*and 
the ship eanied freight op the voyage, and so, no loss. In 
Cjv^wy. Parpieter v. Todhimter the point arose only .incidentally. 
* t /I ] 2. There is'no obligation on the'assured to form a new con¬ 
tract for bringing home the goods by another vessel, Which is at 
, least equally likely to be productive of expence, as of benefit, 
to* Ae underwriter. If the assured’ enters into this spccula- 
** tid^niul it fails, and the underwriters disavow the contract, 
he cannot compel them to adopt it, or to indemnify him for 
the cxpeuccs. 3. Neither is there any authority, that where 
a vessel is incapable of being completely repaired, the assured 
IS compellable partially to repair her, and to make her, instead 
of a ship of 200 tons, a^ship of 96 tons. By what law is the 
iissured bound to enjtcr inta a sjieculation for the benefit of 
tlte underwriter, which he would not think H proper to en¬ 
gage in for his mvn ? Why is he to be restrained from selling 
his vessel, if he finds it most conducive to his interest? Tlic 
master too had other rights and interests to j^^'ptect, besides 
those of the underwriters on freight: the owner o^ and un- 
(deruTiters on the goods, might object to the goods being 
re-sbij)()cd by so impci^ct a conveyance. The underwriter 
on the shij> might object to the being again exposed to the 
probable risk of a total los§, after so heavy average losses had 
.been incurred. In Parjneler v. Todhunter it was never sug¬ 
gested that the assured might have sent home his goods by 
another ship. The plaintiff is therefore entitled to recover as 
for a total loss without any abatidoiiiuent, but if the Court shall 
think his right does not extend so far, he is at least entitled to 
retain his verdict to the amount of the average loss. 

'the S(ili€itor-Generalf JBesty and Bosanquet Scijts. contrH con- 
[ 72 3 tended they were entitled either to a nonsuit on the want of 
abandonment, or a new trial. This Insurance had not attached 
on the freight of this specific cargo, and the ship might pos¬ 
sibly hale earned some cth^ freight home. They were pro¬ 
ceeding to recapitulate the grounds on which the motion was 
made, when 

The Gsurt interposing, expressed their opinion that this case 
ought to be reconsidered by the jury. They saw no ground 
for saying that there' ought to be an abandonment in this case; 

hut 
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if the ship had brought home aiiuthcr 4 ;argo from the 
CanS’lhies, and earned freight tliereon, that would have been 
a salvage on the freight of her original cargo j for that, wh'eu 
the first cargo was once on hoards tiic policy ♦ttaehcd on the 
freight of that specific cargo; but if^he captain, being driven 
back and unable to proceed with the original cargo, was yet 
able to proceed with a less cargo, on less freigiit, of this the 
underwriter ought to have the benefit. The assured oughf; 
to proceed as if he was not insured; and if, nut being insured, 
be for his own profit, in common prudence finds it expc^lciit 
to repair the vessel and proceed on the voyage, then he on^it 
to do it for the benefit of the underwriters: but he must not 
sell the' ship, which otherwise he might profitably to himself 
have repaired, and throw the loss on the underwriters. It 
ought therefore to be left to the jury, whctliisr a jinident lt^au 
would have sold the ship in these oirciiinstuiiecs,^ or have 
repaired her, and proceeded with her to earn what she could. 
The case, therefore, ought to go to a new trial, and the costs of 
the former trial ought to be costs in the cause. 

• . Rule absolute. 


1815, 

CrkEEN 

V. 

Koval 

Exchange 
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AnONVMOU", 


/U.lo. 

[ 73 .1 


jf^EST SerjJ. had no other cause to shew against. ,t rule HiMiotneers. 

which had been obtained by ICiinnuigion Serjt., than a 
jircliminary objection to the lulmissibility of the affidavit oii J|y ‘I'c pe- 
which the rule was moved, that the llcfendaut, AV’ho swore it, cuuso^statinp 
was therein only designated by his iiamci and place of abode, 
and the predicament of Ins being defeudaut in this cause j nl'feiidaui, 
whereas Beat contended that the addition of his degree tyis 
necessary; for which he cited the practice of the Kiiig'sdlciich, Audition ofiils 
exemplified in the case of Jarrett v. Dillon, (a) But the 
Court observed that the reason of that case was, that the rule 
of Court AJich. Car. 2. .specially required it, but that Ju this 
court there was no Such rule, aiul they held that hei€ a de¬ 
fendant in the cause, making an affidavit, is sufficiently inti- 
tled by his place of abode and reference to liis quality of de¬ 
fendant, without stating the addition of his degree. 

Rule absolute. 

(«) 1 jiuitt, 18 . 

Rowlit 



73 


CASES IX HILARY TERM 


1810. 


Akll* 


^oWLitr ftiid Another t). OBi.S8Afl« 


JQLOSSET Seijt. moved to amend a fine of tefni 
l>=* 7 Geo. 3. by inserting, |:he parisR of 


■aeiidcd by 


EarVe JBarton, in 

the ■abac-' ^Mch E small part of the premises Was situated, as being 
qaentdeedde- tyarnmted by the deed declaring the uses of the fine, which 
^ing the 1767* All the parties were dead. In 

prs^lce, the deed to lead the uses of a recovery commonly 
[ 74 ] precedes the recovery, but the deed declaring the uses of a 
fine is almost always subsequent to the fine; nevertheless 
ai^endments have been made by the deeds declaring the uses 
of fines; and therefore, though their relative dates are not 
stated, it may be presumed the deeds were in those instauees 
;bsequent to the fines. Jnm. 1 Ld. Baym. 209., where Uie 
led editor of the 4th edition, in a marginal note, says, that 
it is every day*s practice in this court to amend a fine by the 
deed declaring the uses; and Manley v. Tatterml. (a) The 
parties to the fine and the deed are the same^iy^nd the deed 
recites the fine, whereby the identity appears. 

Fiat. 

' (a) 4 Taunt. 95T, 


yub8e< 




F^.ti. StfiDt and Another v. OoLjt, 

Tto Coart #^£RTA1N persons having commenced three actions in the 
nlayor's court in licndo^ against Smidt and Co., and 
fatanBctioa attached them by the debt supposed to be due to them from 
hci^to^i^iic GgU0io) nnd Smidt and Co. having also commenced this action 
agaU|ta Ogle, to recover what he w^ indebted to them, 
Sbe^i^or’t Vemgmn Se^t. now moved that all further proceedings might 
be stayed in this action till the mayor’s court should have de- 
tfylaa^ termined whedier Ogle were or were not indebted to Smidt 

IsIgB attach* 

mj^tbatltia (a) 4nte, v. 759. 

wMdi to ia loit bare. 

and 
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alliL Co. in the sum for which they were qjtaehed in that ldl& 

coorf^ * SMt^T 

Gibbs C. J. Wc never can consent to stay proceedings*in v. 

this court,, in order ,to await tlie event of * a«dccision in the Ogle. 
mayor’s court. *This is something l^ce the attempt that was * [75 3 
made in the case of Nathans y. Giles, (a) 

HbA^h J. It is^'a common law right of the plaiutifi* to sue 
here, and wc shall hot restrain it, ' ' 

'• Rule reftised, , 

(n) 5 Taunt. 558. 


WoOLCOT V. Lbicestmr. 


Pei. 13. 


HEST Sent, had on a former day obtained a nile nm for The Court 
entenng ah e.vonereltir on the bail-piere in this cause/rate the bail 
upon the ground that the Defendant had become ^sn^^i'upt 
and obtained his certihcutc. lug become 

Shephei'dy Solicitor-Geiieral, shewed cause, on a surmise that obt^IJS^hU* 
money had beeh paid„to several creditors of the defendant for certificste, 
signing the ^certificate^ and that after the certificate obtained 
and before interlocutory judgment signed, the PlaintiflT had 
given the defendant notice of his iiiteiition to contest the ccr- ing, by anw- 
tificatc, and that if he intcndcil to rely on it, 1:e might plead tjle’cerufegte 
it puis darrein conthmancej whicii he had declined; and the were fairly 
Court would not now I'eiieve him on motion, without giving ®****^*^* 
the plahitiiT an opportunity of trying whether the certificate 
had been fairly obtained. 

The Court dircctcil au issue to try the validity of the cer¬ 
tificate, to Avhich Best, on behalf of the bail, consented, aqcl 
the present rule was enlarged until after the trial of that issue, 
with a stay of proceedings in tlfb'mean time. 

Rule enlaced. 


Vot. VI. 


Smith ^ 
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181 S. 


Smith and Others v. Mbrceii and /^([ither, 

the Defend. ^A'/^CTMPS/T for Rioney had and recjpfcved, and on the otlfccr 
antK took a uioney couuts. At the sittings in London after Michaelmas 

Myableat*the before GiJibs C. J,, a verdict was found for the Plain- 

piaiutiffs’,' tifFS'Tor 120i., subj^et to a case: The plaintiffs were bankers in 
'jrawee’s London, with whom Maiirke Evans kept cash: the Defendants 
todoraed it* to bankers at Tunbridge, and were bond fide holders, for a 
their, the De* valuable consideration, paid by them tO|jPeter Le Smef, of a 
agen^^to Wexchange, drawn on 15th Feb. 181 it -by Tho. Temple, at 
whom toe 65 tlays’ date, on Maurice Fmns, for 120/., payable to the 
ft when due,*** drawer’s^order, and indorsed by Temple and P. Le Souef. The 
al^sentfra^N^^' when it came to the defendant’s hands, appeared to be 
their Tfiicher thus accepted; Smith, Payne, and Smiths, Maurice JBvans,‘* 
wh^uTOrized'This acceptance was forged. Before tlie bill was due, the 
them fhM toe defendants indorsed the same, ami sent it with,, their indorse- 
ment thereon to their corresponding banker^^d agents in 
Lotidot/, Spomer and Co., to be received for them at maturity. 
brej. that toe Upon the bill being presented by SiJooner and Co. to the piain> 
nof recoww *** Payment orf t^(t'23d of Jpril, when it became due, they 

from the de* immediately paid the amount to Spooner and Co., who paid die 
amowOvUch^niount in account to the defendants; ail the parties being at 
*•*?? the time equally ignorant of the forgery. The plaintiffs sent the 

fori^**** bill to Evans at the usual time, with the other vouchers of pay- 
acceptance. igjQents made for him, and Ecmis immediately returned the same 
to them, as forged, and rofiisdd to allow the payment thereof as 
a payment made on his account. The plaintiffs upon discovering 
the forgery, on the 'dOtho^ April 1814, gave notice to the dc- 
[ 77 1 fendaiA^ that the acceptance >|pg forged, and required the de¬ 
fendants to repay the money, which they refused to do. 

Serjt., for the. plaintiffs. No circumstances of tins 
ca it out of the general rule, tl^iat the plain tiffs have 

. pmd' to the defendants a sum of money upon a consideration 
Ivhich has faifod, and are therefore entitled to recover it-back. 
The plaintiffs have done no act tending to give authenticity 
to this forged instrument, they have mwely paid it when it 
was presented. This case is governed iHrthose, wherein the 

question 
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q|(i^stion was fiilly considered^ of Jones v. {a) and Bruce 
V. B%ce^ (b) particularly by tlie last of them. IGihbs C. J. 
observed that the latter case could not be used as an authoiAty 
in this, to the extent intended: it was there dield that since 
the Victualling^^cc had received ^he money back from the 
bank qf JBnglc^j and the bank of Engfand had rccclyed it 
back Ifem the plaintiffs, the plaintiffs might recover* from 
die defendants. Tho defendants*-argument there was, that 
the plaintiff, who had improvicicntly submitted to a demand 
which could not have been enforced against him, did nbt 
thereby acquire a right to sue the defendant. The answer given 
was, that the bill wins still to be considered in the light of an 
unpaid bill, which the defendant had put off on the plaintiff as 
a good bill, but which proved to be forged. Thercivercalso 
som» circumstances which made the Count doubt whether 
that case fell within the general law, ant! ix hicli uuuie it dis¬ 
tinguishable from Price v. Neal. (< )J This case also*is diitin- 
guishablc from Price v. Nealy in which the judgment prd*’ 
ceeiled on the ground that the plaintiff had, by his own act in 
paying the first bill, positively micouragcd the defendant to 
take the second as genuine, and therefore had precluded him¬ 
self from reieid^ering back the money. But in this case the 
plaintiffs arc not drawees, nor do they accept the bill, or add 
any credit to it, for it is not neguciated beyond them j they 
merely pay it when presented, which is far short of saying 
that it was the acceptance of Evame; and their act in paying 
it, being long subsequent to the defendants’ taking the bill; 
could have no influence on their minds. 

3est Serjt, for the defendants. The cases o? Jones v. Bydc, 
and Bruce v. Bruce, do not conflict with Price v. Neal. And 
this case ranges itself with die latter. It ivas the peculiar duty 
of the plaintiffs, as the bankers of Evans, to be conversant with 
his signature. The defendants had no means of becoming 
acquainted w ith his lmnd-%viiiid|!g. In Price v. Neal, the judg¬ 
ment of tlie Court did not turn upon the encouragement given 
by the plaintiff to the circulation of the bill, but on tl^^fucrc 
tact of his paying itj for the plaintiff never accepted fftf^first 
bill, but merely sent his servant, upon notice of the bill being 
due, to take it up and pay it, which could not operate as an 
eocouragement to the holder’s prior act of taking the bill. 


(c) 3 and 1 Bl. 390. 
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181S. 

I^MITH 

Mercer. 


’[79] 


[ 80 ] 


The case on the second bill which the plaintiff actually /!*.• 
cepted, was abandoned by the plaintiff’s counsel, and Lord 
Man^lfTs observation, that the plaintiff had encouraged the 
defendant to tatvC it, applies, to the second bill only, which is 
wholly dissimilar to this tease. In the repo|§ in J?^ac^tone, 
the Court lays stress on the circumstance, mo^ approp^ate to 
the present case, that the plaintiff is the ordy 'pei*sra who 
knows the drawer’s hand-writing. There'is equal hardship 
on the plaintiffs siind on the defendants, but the negligence is 
in thjg plaintiffs, ni)t in the defendants, and where the negligence 
is, whether niorn^or less in degree, there the loss ought hill. 
The Court will not measure degrees ^of negligence; if there 
be any negligence “in the plaintiffs, they are precluded from 
recovering; but it is not only some, but;, an extreme degree 
of negligence in a banker, not to know the hand-writing of 
his custotpers. Here then, as in Price v. Neal^ is an admission 
^ the genuineness of the bill by a person competent and re¬ 
quired to know the hand-writing, and the cases only differ in 
the immaterial circumstance, that in the one the drawer’s, 
and in the other the acceptor’s hand is forged. The person 
who takes a bill before it is mature, docs uoi^ by taking it, 
recognize it as a genuine bill, nor is it incuiUbent on Inm 
before its maturity to enquire of the payee as to ^ its authen¬ 
ticity ; but the person who delivers it over to him, does repre¬ 
sent and warrant it in'be a genuine bill. 

Len$ in reply. In PriCe v. Neal the plaintiff’s counsel ar¬ 
gued for his right to recover on both the bills. It cannot be 
deemed extreme negligence that ervery banker’s clerk docs 
not know how to discover - all forgeries, many of which are 
not without great nicety and^ifficulty discerned. In Jones v. 
Byde the forgery was easy to be discovered, for the words 
«^ight hundred” in letters were left unaltered, ’fhere was 
no. mode of discovering this till the vouchers were returned to 
Emm by the plaintiffs. But lililher has there been any neg- 
lige q^ h ere, nor have the defendants lost any thing by the 
dela||^or if this forgery had been sooner discovered, the dc- 
fen^ms would have had no civil remedy against the author 
of it, for the debt would be merged in the felony. Nothing 
which the plaintiffs hkve done, has deteriorated the condition of 
the defendants, wherein is a strong distinction between this 
ease and Price v. iNVal. Here is only the bip act of paying the 
bill, which is vciy far short of accepting ii^r of representing, 

for 
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ni^the guidance of another, that it is geniiinG. It will not 
thmfore militate with the ease of Price v, Neai, to decide this 
in fevour of the plaintiffs. * 

. Cur. adv, vulU 


1815. 

Smith 

V. 

Merceb. 


On this da/uic Court delivered tTicir opinions seriatim, 

P^LAS J. recapitulated the facts of the case, after which 
he thus proceeded. . It is stated in the case that'all the^parties 
at the time of payment of the bill were equally ignorant of 
the forgery; and the question is, on whom the loss ought to* 
fall?.,. And though the facts are not precisely the siftne, 1* 
tliink the case of Price v. Neal (a) furnishes a rule which ought 
to govern the present. The case of Price v. Neal was in 
substance this: Two bills had been drawn, the first was only 
pre^nted when due; the second, drawn gome time after the 
first, wiis accepted, and paid when duo. Both jjrovcd to be 
forgeries as to the hand>writing of tfie drawer; antfthe plain¬ 
tiff who had paid them, contended, that having paid by ml^* 
take, he Avas entitled to recover back the money from the 
indorsee, who was an innocent and bond fide holder. As to 
the facts of this case, it may be necessary to distinguish, before 
adverting to the judgment of the Court. The first bill had 
not derived additional credit from the acceptance, for it had 
not kecn*acceptcd; but the second bill had been accepted, 
and was therefore different in this respect. The action was 
brought to recover back the amount of both bills. For 
the plaintiff, the argument at the bar proceeded on the 
ground of payment by mistake; but the first bill was said to 
stand upon ground even stronger than the second, iuaainuch 
as when negocialcd it had not, been accepted; and therefore [ SI ] 
was not taken ppon the credit of the acceptor. In the judg¬ 
ment of the Court the two bills arc also distinguished, but the 
distinction does not lead to any tlificreiicc of conclusion f for 
the defendant tvas iuljudgo^o retain iis to both, dnd, as it 
seems, partly on two grounds; 1st, of neglect in the plain¬ 
tiff; 2dly, that supposing no neglect, the loss ought to be 
shifted from one iimoeent man upon iinother: Avith ^^latter 
ground 1 shall not interfere uj>on the present occasio^ fi)r the 
former goes the AA'hole length of reaching this case. And to 
see tliat it does, it is only necessary to ask Avhat aa’us the 
neglect? The^aiiSAA'cr must be, the hi^viiig paid Avhen due 


*(a) 0 Bvi-r, 1354., and 1 Ji/. 390. 
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1815. Ginition would hiAre prevented ;nch payment. If an acc^iw 
gjjjj.j.jj is then bound to know the drawer’s hand-wiiting, is it less the 
V. duty of a banker to'know the hand-writing of his customer? 

Merger. Jjj It is ^norc so; for he sees it, pl'obably, evei*y day. 

I consider therefore the jisiyment of this bill want of due 
caution on the part of the plaintifts. But 'to distinguish it 
from Price v. J^eal, it is said, payment by the bankers, after it 
became due, did not add to its credit or negotiability: so it 
'was with the first bill in the ‘case of Pricev. Neal; yet thk 
, made,no difference. Is it however productive of no injury to 
any of the parties on the bill ? Sup^sc Smith and Col^liad 
not paid it, it would have been immediately returned to 
Spooner, and by him to Le Souef the indorser, and it might 
have been recovered, or put in suit. But the effect of the 
delay has been, to' give him an extended credit, and how am 
I able to say, that his sitnation in the intermediate time may 
11^ have undergone such a change, as to render him inea[)able 
of paying what he could have paid upon proper notice and 
demand. Nor do I think it will be an answer, to observe that 
nothing of this sort is stated in the ease: for the plaintiffs had 
[ 82 ] no right to cast upon the defendants the burthen of such 
proof, which, in point of law, if the fact had existed, and 
could have made any difference, it was for themselves to pro¬ 
duce. The ground, therefore, on which 1 rest my opinion, 
and to which I wish to confine it, is the want of due caution 
in having paid the bill, the effect of which has been, to give 
time to different parties, which the plaintiffs were not autho¬ 
rized to do. 

CiiAMBRE J. I think the‘*plaintiffs arc in this case entitled 
to recover. The bill aiipears ‘'drawn iti the name of Thomas 
Temple, payable to himself or order, directed to'Maurice Kvans, 
anrl^indorsed by Temple. The next indorser is Peter Le Souef, 
and it appears that the bill forged acce[>taucc on it 

when it Wits in his hands, and in Wat state he indorsed it, and 
the dgfi^dants received it from him for a valuable considcr- 
aition, W^djide paid to him by the defendants. The forged 
accepHicc purported to make the bill payiililc at the plaintiffs’, 
who were the bunkers of the supfiused acceptor^n London. 
The defendants, in order to receive the money for which the 
bill was given, indorsed it, and sent it to their limikers in town, 
who sent it to the plaintiffs, and they imnlluiatcly paid it, 
under the supposition that they were dircefed so to do by 

Evans. 
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At what particular period the forgerjr B'as committed, 
and who was then the holder of the bill, is not stated: but it 
is stated that the parties at the time, meaning, I suppose, \hc 
plaintiffs, the, defendants, and their banhcri, were equally 
ignorant of th^^fergery. About a week afterwards, the plain¬ 
tiffs s^it the bill as a voucher to Jfvt'onv, and he, finding out 
the forgery, refused to allow the payment, and sent back the 
bill to the plaintiffs. The plaintiffs then gave the defendants 
notice that the acceptance was forged, and required the money 
to be repaid. Upon these facts the present action is brought, and 
it is .brought on the general principle that when money not 
really duo is paid by mistake, it is recoverable in this form of 
action. In this case the money has been paid wil hout any consi¬ 
deration, and wider a mistake; and not only under a mistake, 
but‘under a representation made to the ])laintiffs by the de¬ 
fendants, who iudoi'scd the bill witi) th<it forged ^'ceptance 
on it, that the plaintiffs were required and directed so to pay 
it, by the person whosfc agents they were in money transac¬ 
tions. Cases undoubtedly may exist, that form exceptions to 
the general rule. Such are cases respecting bills of exchange, 
under circumstances wherein the doctrine might produce in¬ 
jurious consequences in that species of negotiation, an<l par¬ 
ticularly V'hcre the party claiming restitution has himself, 
though innocently, given credit to the instrument by his own 
previous acceptance or indorsement. Tlierc the party who 
wants to recover back his money, has himselt given a kind of 
warranty to subsequent takers, and will not be permitted to 
recover against those who have innocently rcceiveil the money 
claimed to be due ou such bills. The case of Jem/s v. Foichr (a) 
is allud(‘d to both in JBlacJcst&ne's ami Jiurrow's reports of 
Price V. Neal. That was a case wiicrc the aecci)tor was not 
permitted to prove the forgery of the bill he had accepted, for 
the rciisoii given by Lord Raymond C. J. that it wouUr be 
dangerous to negotiable ndiHs. Blackstone says, the demand 
on the accepted bill in Price v. Neal, was, on the authority of 
that, case, given up by the ])laintiff’s counsel, and 1 well 

understand why the reasons which relate thereto sjj^ntro- 
duced iiitOHthc consideration of the Court on the other bill in 
Price V, Neaf. j but the other part of that case, winch relates 
to the bill not ttecepted, was there the subject of the decision 
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1816. of th6 Court, an^ is relied on in the present case, as an aulil^ 

defendants. Blaclislone J. has in his report rather • 
V. • jUmbled together the observations applicable to the case on 

**r*^*'i one of the bilk with those applicable only to the other. 

Among otlier things, the acceptance is reli ii || ^ as applicable 
to both. All that he makes the Court say respecting the un¬ 
accepted bill, is, “ The negligence in the plaintilT, (uHbo had 
taken up the forged bill,} is greater than^can possibly be ini- 
puted to the defendant.” That is a singular subject of calcu¬ 
lation. He says, “ where die loss has fallen, there it must lie; 

' one mnocent man must not relieve himself by throwuig^t on 
another.” So 1 should say here, T]^ defendants have paid 
their money for that which is of no value; they have thereby 
sustained a loss, and they ought ubt to be-permitted to throw 
that loss upon another innocent man, who has done no abt to 
mislead them: and Still,less ought they to be so permitted, 
where, iiutead of being misled by any act of the plaintiffs, 
tthy themselves have given the appeai'&nce of authenticity to 
- the instrument by their own indoreement, which was a sort of 
warranty of Its genuineness, at a time when the forged accep¬ 
tance made a part of the instrument. The report of the case 
in Burr, is fuller. It speaks of the liberality of the action for 
money bad and received, a^ puts the. case upon tl^e ground, 
that' the defendant might l^nscientiously retain the money, 
not because it was bis, but because he has hold of it without 
any fraudulent intent. ' -How tie can satisfy bis conscience by 
keeping that which is not 1 cannot tell, but it is better 
not to encourage too &r th^a li|titude of conscience. The mat¬ 
ter however has been lab^ discussed 'and decided in this 
Court in the two cases of y, Byde and Bruce v. Bruce, 
(Here the learned Judge stated the case of Jones v. Bt/de.) 
A great pait of the doctrine of Price v. Neal seems in that case 
to wholly repudiated by the Coiurt. Fenn v. Harrison (a) 
was there cited; and my Lord C|||pf Justice says, “ it is true, 
that if be who negotiates a bill docs not indoi'sc it, he does 
not sul^ct himself to that responsibility which the indorse¬ 
ment t^ld bring on him, viz. to an action to be brought 
against him as indorser, but he does not get rid of that respon¬ 
sibility which arises from his passing off an instrument of no 
value, and receiving value for it j” and he c^i^urcd it to the 


(«) 3 T. It. 757. 
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ca^l^of paying away forged bank notes. My Brother Heath 
there adverts to what is said by Lord Kenyon, that the pcr^n 
paying under such circumstances is entitled to recover back 
the money, and he defers to Cripps v. Reade j (i) and my Bro¬ 
ther Dallas refdlipiO tiic siime case, «nd concurs with the rest 
of the Court. Siruce v. Bnax is a still stronger case. There 
the bill was actually paid, but the Court said they could not 
distinguish it from the case before decided. Ic is said in this 
case the negligence varies it;‘what was the negligence? 
How perfect the forgery was, wc do not know. Some^ for¬ 
ge riei!will deceive the party whose name is forged. Did the 
plaintiffs omit any de^e of reasonable diligence which lay 
within their power ? Evans^ wl#n the bill was sent to him, 
could not be deceived: he must know: he detected the for¬ 
gery* and gave immediate notice; where then is the negli¬ 
gence? The bill had done its office, .ha<l ceased toj3c nego¬ 
tiated. It is not like bills which have to go fiirther in circu-' 
lation. 1 cannot therefore think this was a case of gross neg¬ 
ligence in the plaintiffs. The situation of the plaintiffs is 
extremely material. They arc no parties to this bill, neither 
draAvere, acceptors, or payees. They are not purchasers of 
the bill; .they never had any property in it; they are mere 
servants and agents of the payees; it is, as to them, a payment 
under a supposed authority, which docs not exist. It falls 
within the general principle. My opinion therefore is, that the 
plaintiffs arc entitled to recover. 

J. I am of opinion that *a nonsuit ought to be en¬ 
tered. 1 agree that this is a case of money paid without con¬ 
sideration, and I agree in the genera! principle, that money 
paid without consideration up’on'au instnimcnt which [)roves 
to be of no value, may be recovered back; but there arc par¬ 
ticular circumstances in this ease which materially alter, imd 
take this case out of the general principle. If Evfim had 
paid the bill, it is clear he would Iv.ivc been bound. Can an 
agent be in a better situation than his principal ? As betAveen 
Evans and the agent, it may be a question, whether th^attcr 
kept within the scope of his authority; but as to th^rest of 
the world, it is the same thing whether it be the act of Evans 
or of his agent. It would be strange, if in an action by Evans 
himself he ougljjya be nonsuited, and that if the action be by 
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the agent, he should recover. The situation of bonkejnef^is 
most peculiar; they are bound to know the hand-wiitmg of 
their customers. If the law were otherwise, merchants mak¬ 
ing their bills payable at their bunkers, woiikl have this ex¬ 
traordinary advantage, ti.at if a forgery hg^^posed on their 
bankei's, the principal would not be the sufferer by it 5 whereas, 
if it were imposed on themselves, they must bear tiid^S^S and 
so would exempt themselves from that liability which would 
rest on them if they themselves transacted their own busi¬ 
ness. 

Gibbs C. J. 1 concur in opinion my Brothers Heath 
and Dallas, A narrow and particula^^’ound is Mrith me con¬ 
clusive on this case. If th« acceptance had been genuine, 
and the plaintiffs iiad refused payment, the defendants had 
their remedy against the supposed acceptor; or if they failed 
to obtaii^the amount from him, they had tl^ir remedy against 
the prior parties on the bill. The acceptance carried with.it 
an order on the bankers of the supposed acceptor to pay the 
money: it pui^ortcd to be an order of Emm, whofc bankei's 
the plaintifi^were. It was iiidumbent on them to sec to the 
reality of that onler bcfoi’c they obeye^^it; and if^ by obeying 
it, they ai'c sufferei^^ they ought not to throw on another a 
loss accruing without fault of his. See the cire^imstanccs! 
The defendants present the bill for payment, and it is paid to 
them. The money remained in their hands without demand 
made on them for it, fi'dm the 2f3d of Aitrit to the 30th of 
April: the forgery being then discovered, the plaintiffs de¬ 
mand it back from tile defendants. If the plaintiffs had ori¬ 
ginally refused to pay this money, the holder would imme¬ 
diately have given notice to the th'awer and to the immediate 
indorser, which would have been transmitted to the first in¬ 
dorser and drawer. In consequence of the bill being jiaid, 
the defendants continued to have the money in their hands 
till the 30th of April. 1 think it was then too late for the dc 
fendants to give notice to the prior parties; and by not having 
givcn^uch notice, they lost their remedy against those parties. 
If a (lerson liable on a bill does not receive notice within a 
retk^ojnable time, he is discharged tor want of such notice. 
Here Temple was discharged: by whose .default ? By the 
plaintiffs’! the defendants, Avhile the bl^^oiitiiiupd paid, 
could not have given notice to him; for tll^ili was not then 
dishonoured; and as the defendants liave lull that opportunity 

l,y 
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negligence of the plaintiffs, the lattcrcannot recover 
back the money from the former. 1 have put the case on the 
express point that by the acts of the plaintitfs the defendanfs 
are put in a worse situation j but I do not mfan thereby to 
express niy dissont.^oin the larger giiound on whicli the case 
has been put by my Brothens Heath anti Dallas; but I think 
the ground on which I have put it is alone a sufficient answer 
to all the arguments that have been used, and is sufficient to 
warrant us in giving 

Judgment of nonsuit. 
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Trbmain V . Babrett, 
Same u. Faith. 


Feb . 13. 
May 31. 


^inHE Defendant Faith was oivner of a vessel, which put 

into Halifax', in Nora SvotUi, and was there repaired by sent for from 
the Plaintiffs. The defendant Barrett, who was the master, “omitry for 
gave the plaintiffs bills for the amount of their charges, drawn t*'** Kakcofkia 
on the defendant Faith, in London, which the latter refused to mUntcndelT 
accept. TIic plaintiff’s’ agent in this country thereupon, hav- 
ing previously acquainted the defendant Faith that in the Mied out until 
event of his non-payment he should *l)C under the necessity of 
bringing a witness at Faith's cost from Nova Scotia to prove t'lr is entitled 
the plaintiff's’ case, upon his refusal, in Jiigmt 1814, wrote to io tiu* rosts^of 
the plaintiir^ to send over a witness, Lee, who could iirove tlieir kim 

* ^ • over Ills suii* 

demand against the defendant Faith, ami Lee having ar rived sistcncc, and 

on the 2d of November, fe)r the sole purpose of proving the hi^iosa of 

plaintiffs’ demand, on the following day an action was com- t"*”* ^'pent 

mcnced against Faith for work and labour, and materials fur’- t'ie*silu 

nished, and money paid. But the defendant Barrett also 

having ai*rived in Mngfand, the [daintiiTs’ agent sued him on tke costs of 

the dishonoured bills, lor the '^amount, with excliange, chai'gcs, "f'Jhe 

and interest; and apprizing the defendant Faith that lit was witness being 

not intended to press on the tis’st cause, except fin* the costs, evidence 

but expediting the last, recovered therein by the testimony of 
r 1 ... . , . Ike |)lai«tiir 

l^e, wlu) was a material and necessary witness therein, a uses iiis icati- 

nioiiy in ano* 

tker action against a Wmeront party, and relaxes Ids diligence in the first, lie is entitled 
in the second action to^e costs only of tke witnesses’ subsistence and detention for the pur¬ 
pose of tke second action, but not o'‘kia voyage hither, or of bis rotiirji. * [ 89 ] 

vonlict 
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1815. Verdict ikgaimV'Barrett. He afterwards consented to 
Tremain ^ proceedings in the action against Faith, upon payment 
v. ot nominal damages and the costs. The prothonotary first 
Barrett, taxed for the plaintiffs their costs in the UCtiott against Barrett, 
and allowed them therein the costs of subsistence and 
detention here, including his expences, and a recompence for 
his loss of time, and the costs of his return to Halifeoe^ but not 
of his Voyage hither. 

Vaughxtn Serjt., in Hilary term 1815, moved that the pro- 
thopotary might review this taxation, upon the principle which 
he conceived to be established by^te cases of Schimmell v. 
Jjousada, (a) and Stiardy v. ^ndrew^$i) that if a witness is 
brought hither from a foreign country before the writ is sued 
out, though brought for the express purpose of the 

action, in which'^he is afterwards examined, yet the cdsts of 
his return shali not be allowed. A fwiiori^ they ought not to 
be allowed in this instance, where the witness was brought to 
this country for the sole purpose of another cause, viz. against 
Faith, between whom and Barrett there was no unity of in¬ 
terest. The s^me reason which shews that the prothonotary 
ought not to allow the costs of bringing him hither, operates 
with equal force against allowing the costs of his return. And 
even if the witness being found here, and examined in the 
second cau%^ the costs of his return ought to be allowed, yet, 
since he was a witness in two causes, only half those costs at 
the utmost ought to he allowed in this action. 

[ 90 3 Blosset Serjt. shewed cause instmtir: be urged that tlie 
supposed parity of reason would not discharge the defendant 
from the costs of tlie Witness’s return; for, he contended, that 
the plaintiffs were entitled to receive in this cause the coste 
also of bringing him hither. The question was, whether a 
person having resolved in his own mind that he has a clear 
right of action, and that it is clearly necessary to bring a wit¬ 
ness from a distant country to prove it, if in sending for him 
he anticipates the suing out of the writ, is therefore not enti¬ 
tled to his costs of bringing him, and of his return. This is 
not, as in ScMmmel v. Lousada, a case where a person has 
brought the witness hither in order to try whether upon exa¬ 
mination he could And ground to support an action. Mans- 
Jield C, J. in that case proceeded upon tj^^ppposed result of 
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inr irics into the practice of the Court of Kite’s Bench as to 
allo^niiC the costs of a witness coining hither, (a) and upon a 
statement that the costs of his coming are not allowed if the 
witness come beforp the suit commenced, bu^ that even in 
that case the dbste of his return ap allowed in the King’s 
Bench. Matiffield C. J. adopted the former part of the prac¬ 
tice, but not approving the distinction, rejected the latter, and 
held that if nothing was allowed for his coming, neither ought 
any thing to be allowed lor his return. But not only does the 
practice of the King’s Bench as to the costs of return, steadily 
coincide with the jiracticc now adopted by the prothoiiofary, 
but even the practice ^f'tbat Court as to the costs of coming 
is the contrary of that which is supposed to have been reported 
hither in Schimmell v. Loutsada ; for to a query put in writing 
to the master of the King’s Bench, ** if one ^vho hath a clear 
right of action, and is determined to sue,, before action brought, 
sends for a witnesl^from abroad in order to support ffls cause, 
whether he is entitled to the costs of bringing over the wit¬ 
ness,” the Master answers in writing, that he is. In the view 
taken by the prothonotary, the circumstance of the writ being 
sued out or not, i.s immaterial, for there are many matters 
necessary to the ultimate success of the cause, the costs where¬ 
of arc allowed, though they are incurred before the writ sued 
^3It. as the preparing of affidavits a special declaration, and 
ufi'iiaps even of the brief for trial; so, of the warrant of attor¬ 
ney, and of a special original. Many of the former distinc¬ 
tions on this subject are now done away. It formerly was laid 
down as a general rule, that no costs of a witness could in any 
case be allowed, except for the time during which he was 
within the reach of a subpasna. Thelbmon v. Staples. Hage- 
dont V. J/lnutt, {b) was one of those anomalous cases. 

Gibbs J. observed, that the practice of the Court of King’s 
Bench as to the costs of the witnesses’ return, was elcariy 
ascertained to be such as was contended for the plainti^s. Tlie 
reporter of the decision in Schim)nell v. LoiisadUf had oinitteil 
therd to state one part of the practice in such a case in the 
Court of King’s Bench, namely, that in that Court tlfc costs 

(rt) Tljc prothonotary hereupon staled to the Court, dial the enquiry to 
which the Master’s answer was civen in that case, wns, whether the rosts 
of coming were to be^^ed, when the witneis was brought for the pur¬ 
pose of seeing whethtpAc action would lie. 

(6) Ante, ili. 379, 
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1815. of his return wpre given. Their practice was certified toj^, 
Tri^in there the costs of bringing a witness over were not'to be 
V. aWbwed, the costs of his detention were to be allowed, and the 
Barrett, costs of his retwra were to be allowed; but the i)laintiffe were 
met by the decision in tl}is Court, that the wsts of sending 
buck the witness arc not here to be given. This action 
against Faith for money paid is wholly a different aetton from 
the action against Barrett on the bills of exchange. Wliile 
the witness is here, the plaintiffs, finding Barrett here, sue him 
[ 92 ] on the bills, on which they could not sue Faith, who had not 
accepted them, and they use the witness who is here, as a 
witness in that action. The differeh||e between the case of 
SehimmeU v. Lousada and this case, is, that there the witness 
was bnmght for the purpose of that action; here the witness 
was not brought over with a view to this action against- 
rett, who was accidentally here, but with a^iew to the action 
against Paith. The rule therefore must Ire absolute for the 
prothoiiotary to review his taxation, and he must grant costs 
for the detentiou of the witness here for the purpose of this 
action for a reasonable time, which is, (to use the language of 
the late Chief Justice,) from the time of its commence¬ 
ment,” pending the action, and certainly until the witness 
could reasonably get out of the country again, but not of his 
return. 

Rule absolute. 


In the action against Faith the prothonotary afterwards, 
upon an affidavit that Lee was a material and necessary wit¬ 
ness in the cause, and the only person w'ho could prove certain 
of the facts, and that he was cxjircssly sent for, for the purpose 
of that cause, allowed the plaintiffs the costs of his voyage to 
BngHand, of his subsistence and detention here, (except of 
such tiipe for which he had awarded the plaintiffs the costs of 
his subsistence and detention in the action against Barrett,) 
and of his voyage back; considering that as the plaintiff had a 
clear ground for this action, and had sent for the witness for 
the express puniose of bringing it, not of judging, (upon which 
circumstance Mansfield C. J. appeared, as well by the report 
(a) as by a note of that case taken by tlic prothonotary him¬ 
self, to have supported the opposite practice in SehimmeU v. 

(a) Ante, iv. 005. 
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hov isada,) whether im action could be broug;^it on his testi¬ 
mony, there was a material distinction between the two cases 
in that respect. 

'^Vaughan Serjt. iijiSaylfer term moved that tl^ prothonotary 
might rcvicAv taxation in the action against Faith, con^ 
tcnding iipon the authority of Schimmcllv. Lvrusada, and Sturdy 
V. Auibfim, that inasmuch as the witness was sent for, and 
landed ita^this country before the writ was sued out, the costs 
of his coining and of his return ought nut to be allowed, and 
there wjis no precedent wherein that practice had prevailed. 

Ginns C. J. It appears that the prothonotary has alld\ved 
nothing here, which been, or could be allowefl in any 
other quarter. If ther^bc a strict and rigid mb' that nothing 
shall be allowed in the costs of a witness who is sent for, for 
,tlic purposes of a cause, unless the writ is syed put before he 
is sent for, then, indeed, the prothonotary inu^t review his 
taxation. We ile^cled the case of SchimmelLy. LousSHa, prin¬ 
cipally on an apprehension 'that there was a strict and rigid 
rule in the Court of King’s Bench, that nothing was ever al¬ 
lowed for the coming of a witness [ireviously to the writ being 
sued out; but the prothonotary states to us, that he has 
spoken to the master in that Court, who docs say, that umler 
such circumstances he should have up diHiculty in allowing 
those costs.’ We think, however, the dcfciidaiit may have a 
rule to shew cause, because the case of Schimjnell v. Loumda 
seems, as now reported, to run (xniutcr to our Inclination. 
Upon the discussion of the case of Tremnin v. Barrett, last 
term, and upon a note which we received from one of tiie 
Judges of the Court at that time, we were induced to doubt 
whether the rule was exactly that vvhich was proceeded on 
in the case of Schhnmefl v. iMimada, as it is represented in the 
printed report; and therefore the case should be heard, and 
time should be taken for making eiKpiiry into the praciftc 
of the Court of King’s Bench in such case. 
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Rule flht. 


On this doy Gibhs C. J. reported the pi'actice of thf Court [ 94 ] 
of King’s Bench to coincide with that which tSe prothonotary 
had in the present instance adopted, and the 

Rule was discharged. 


Henry 
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JPfci.e. Hbnry GaJBTroN, Isaac Andrews, Jane .dB award, . and 
Gborgb Ha ward, James H award, Ej^'ard Ha ward, 
Ann Ha ward, and Jane Haward the Youiij'eiV'Idifkiits, 
Plaiutifts; 

and 

r *' ^ 

Elizabeth Haward, George Gardner, Witxiam Ha- 
ly^RD tlie Younger, Benjamin Page, WiLLL\aj[ Watson, 
and Robert Lang|.ev Appletard^ j||^eiidants. 


wUfe!5*ofaii was a case directed foi*"the opinion of the Judges of 

my real’ and this Coi^ft by Sir WVMam Grantf M, R. the material parts . 

meTsTiiiret whereof were as 

pavingmyjnst^ ^ Searle^’JSdward-^aicdrdj being at the dwpectivc times of 
ncral' liis will, and of his death, seised iu fee of certain frce> 

ter ’u” messuages at 0iarbig Cross and in iSt. Martin's Lane, 

ccasctothe ■^Mtddlesejc, niacle’faisyirili, bearing date tho iStb of June 1747j 
body "share ^^*^7 executed to pass freehold estates,, in the followinir terms: 
and share «I give, dcvisc, and bequeath untd my loving wife Jinn Ha- 
ttan on™"and roard, all my real apd pci'sonal estate of what nature or kind 
be * soever, she first paying all my just debts and funeral cxpeuces, 
•sSwaiiy be- and after her decease to the heirs of her body, share and share 
to be"at‘'h™r ’ more than one, and in default of issue to be lawfully 

own disposal: begotten by me, to be at her otvn disposal j'* and he appointed 
children'of I**® wife his sole executrix * and residuary legatee. Tlie testa- 
thc testator tor died in 1776* without having revoked or altered his will, 

&11Q his ^ ^ ' 

jieid, oiat tiic leaving Ann Haward his widow', and six children by her, him 
^rn^tMefor^ surviving, viz. Edward Howard his eldest child, Ann Haward 
life, wiiii re- the younger, afterwawls Ann Gardner, mother of the defend- 
the children*** Oeorge Gardner, diis second child, the defendant Elizabeth 
Haward his third child, William Haward, the father of the 
infant plaintiffs and of the defendant William Haward the 
younger. Ids fourth child, Francis Haward l^is fifth child, and 
Jajmes Haward his sixd^ child. Ann Haward the widow, upon 
tlie death of t||8 testator, entered into possession of his free¬ 
hold estates by virtue of llic said devise thereof to her, and 
continued in the receipt of the rents and profits thereof until 
her death. On the 8th of September 1807 Ami Haward the . 
widow, by deed of that date, covenanted Wevy a fine mr 

^ comwoRce 


as tonanta in 
common in 
fee, 

' 95 j 
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ccmii^ance de droit come cm of the premisesf and such fine 1815. 

was^ duly levied accordingly as of Trinilj/ term 47th Gm. 3., 

and proclamations were duly made tlicreun; and the fine was, i,. 

• by that deed, ckelaved to enure to such uses she the said Hawabd. 
Ann Haward slmuld by deed or willy signed and published in 
the piyjwnce of and attested by three or more credible wit¬ 
nesses, limit or appoint, and in default of, and subject to such 
limitation or appointment, to the use of herself for life, 
sa»M waste, with remainder to tike use of WllUam Hansard her 
son, Elizabeth Haward her daughter, and Geortfe Gardner her 
grandson, as tenants in common, in fee. That fine tvas passed, 
and the deed to leiul th&uses thereof was executed by the said 
Ann Haward without the knowledge or consent of fK Hansard 
the son. Ann Haward the widow, after the death of Wm. 

Haward the son, who died in 1809, by her will, dated the 7tb 
of August 1809, signed and published by her in tlie presence of 
and attested by three credible witnesses, directed,^liniited, 
and appointed that the estate devised to her by the >vill of the [ 96 ] 
testator S. E. Haward should thenceforth be ami remain, and 
that the indenture and fine before stated sboukl enure, as to 
one moiety of parcel of the ])rcnnses, to the use of her grand¬ 
son the said George Gas'dner, his heirs and assigns; and ns to 
the remaining moiety of that ])arce] to the use of Benjatnin 
Page, William Watson, and Robert Jjangley Appleyard, their 
heirs and assigns; and as to the residue of the premises, to 
the use of her daughter the defeudaht ElizahrUt Haward, her 
heirs and assigns for ever. Ann Haward died on the 10th day 
of February 1810, without having revoked or altered her said 
will, 'leaving the defendant Elizabeth Haward her daughter 
and only remaining child, and the defendant William Haward 
tlie younger, her'grandson, ami heir at law as well U> her, as 
to the said S. E. Haward, and the infant plaintiffs, who were 
also her grandchildren by her son William Haward, apd the 
defendant George Gardner, her only other grandchild, her 
surviving. Upon tlic <leeeasc of the said Ann JIawas'd, the 
said Elizabeth Hansard, and George Gardner, and the said 
Robert Langley Appleyard, on behalf of himself and the said 
Betyamin Page and William Watson, respcctivclj’^ntcred upon 
the estate and premises late of the testator S. E. Haward, and 
have ever since received the rents and profits thereof^ claim¬ 
ing to be entitled thereto, or to certain parts or proportions 
thereof respective, under or by virtue of the will of the 
VoL. VI, . F said 
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1815. said Jnn Howard. This bill was filed by the plaintiffs, who 
Gretton devisees of the said JVUliam Howard the son, against 

V. the devisees named in the will of the said Am Howard, and 

If AWAIK15 V 

* against Williau Howard the younger, thctheir at law, insisting 
that under S. E. Hdwar£s will, she the said Howard took 
only an estate for life in the devised estates, with remainder to 
the heirs of her body as tenants in common, either in tail, or 
[ 97* ] for life only, expectant upon her decease, and that in either 
case, whether the respective interests of her children were to 
be estates tail in their several shares, or estates for life only, 
still fV. Howard the son, as the heir at law of his father, the 
testator S. E. Howard, must have tali|!n the ultimate remain¬ 
der or reversion in fee in all the shares, and consequently must 
Lave been absolutely entitled to his own one-sixth part or 
share devised to him, and to the shares of such others of the 
said testator's children as died without issue in his lifetime. 
Tlic defendants, on the contrary, insisted" that the said Ann 
Howard took an estate tail under the testator’s, S. E. Howard's, 
will, and a question was made between them whether or not 
the fine levied by her was effectual to bar that estate tail; 
the infant defendant William Howard the heir at law con¬ 
tending that the said Ann Howard took such estate tail by the 
gift other husband, and was therefore incapable of barring it; 
and that by force of the stat. 11th Hen. 7* c. 20., the fine 
levied by her was voi<l. The other defendant on the contrary 
contended that the fine*-was good, and claimed under the 
deed declaring the uses thereof, and under the said Ann Ho¬ 
ward's will. The questions tor the opinion of this Court were, 
1st, What estate Ann Howard the widow took under the will 
of iS*. E. Howard her late husband ? 2d, In case she took an 
estate tail in the premiles devised to her by her husband’s will, 
whether she did by any fine, deed, or instrument bar such 
estate \ Sd, In case she took an estate for life, or an estate 
tail, and did not bar the same, then what estate each of her 
children took under S. E. Howard's will? 

Best iSeijt. for the plaintiffs, who were .the devisees under 
the will of fftUiam Howard the son, admitted that the charge 
for payment of debts which accompanied the devise to the 
[ 98 ] widow Ann Howard would have given her a fee simple, had 
it not been qualified by the succeeding devise “ to the heirs of 
her body, share and share alike if more than onebut by 
thoiie words the devise to her was r«strid|||ld to a life estate. 

The 
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1'hc iwjorils “ beire of the body” might be used cither as words 
of limitation or of purchase j and in the lu’csent instance, 
they were used as words of purchase, and the pterins of the 
devise, " all iny estate,” vested in the children an estate in 
fee simple as tenants in common, expf'ctant on their mother’s 
decease: Bailisv. Gale, (o). The doctrine that heirs of the 
body might be words of purchase, wsis recognixed by Lord 
Hardwicke in tlie case of Bagshaw v.'Spencer, (A) and by the 
Court of King’s Bench in Doc, on the demise of Long v. Lam- 
ing, (c) and DoCfOn the demise of Strong v. Gojfc. (J) T4ie 
words “ share and share alike,” found in this devise, indicate 
a clear intention that the eldest issue should nut take all, but 
that the estate should be equally divided amongst all the chil¬ 
dren, and arc therefore inconsistent with an estate tail. Be¬ 
sides tile numerous authorities fully considered ni ])oav. Gaffe, 
the case of Doe, on demise of Gi/iman, v. JSlvei/, (<:•)• is an 
authority not only that “ issue of the body” might take as 
purchaser, but that the words “ lus, her, or their heirs, equally 
to be divided if more than one,” convey an estate; in fee to the 
children as tenants in common. The final clause too, “ and 
in default of issue lawfully begotten by me, to be at her own 
disposal,” shew by the strongest inference, that if the wife 
had issue by the testator, the land was nut to be at her 
disposal. 

Lens Serjt., on behalf of the defendants Elizabeth Haivard, 
and of Page, Watson, and Jpplet/ard, the dcvhecs under the 
will of Ann Howard, (/) contended that Ann Haward tlie 
widow took by the devise in her husband’s will an estate tail; 
that she had barred the remainder in biil by her fine, and had 
well appointed the prcmise« to those defendants whom he 
represented. The words “ share and share alike,” on which 
the plaintiffs rely, have in many cases been made to give way 
to a general intent of the testator, and an eshite tail has hccti 
decreed notwithstanding them. Lord Ettent/orough C. J. ac¬ 
knowledges the will in the case of Doe v. Goffe to ho very 
singular, therefore it establishes no precedent fur other causes. 

(rt) -i i'fs. 4if. (fi) 11 

(/») 1 r.s. 14*2. (/•) 1 ru.s. 

(<■; S Burr. 1100. 

(J") Shepherd, Solicitor General, apiuiarcd for the defendant (horse Cortiurr, 
whose case and qiiestioiyl^uins identical with those of ihe other dellndiiiir.-., 
onfy Letts was lieanl oinwit side. 

F 2 In 


1815. 

Gretton 

V. 

IIawaKU. ‘ 
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1815. 

Gretton 

V. 

Hawarsd. 


[ 100 ] 


111 tlip case of Doe, d. Candler, v. White, (a) a part><;alar 
intention, though clearly expressed, was made to give way to 
the general intent of the testator, and tlie words, heirs of 
her body law^lilly to be begotten for evef, as tenants in coni- 
' mon, and not as joint tenants,” did not prevent the ancestor 
from taking an estate tail. In the case of Doe, (b) on demise of 
Cockv. Cooper, Lord Kenyon C. J. observed, that the general 
intent of the testator tjiat all the issue of the devbee should 
inherit before the estate went over, could be fulfilled only by 
construing the devise to give an estate tail to the fii'st devisee, 
though there was expressly given him only a life estate, and 
after his decease to his issue as tenants in common. Pierson 
V. Vickers (c) is to the same effect. Doe v. Goffe docs not 
militate against this construction, for Lord Ellenhorangh C. J. 
expressly'deterhiines the case on the particular circum^ances, 
guarding his judgment by declaring that the decision will not 
break in upon any of the cases there cited. Secondly, if the 
widow Ann Howard did take an estate tall, she had barred it 
by her fine, notwithstanding the stat. 11 H. 7* c. 20., which 
speaks of the cases, where a woman hath any estate in tall to 
herself, or to her use, in any hereditaments of the inheritance 
or purchase of her husband, or given to the husband and wife 
in tail by any of the ancestors of the husband, or by any other 
person seised to the use of the husband, or of his ancestors. This 
statute is confirmed by the stat. 32 H. 8 . c. 36. s. 2. This act 
was made fur the protection of the husband; it docs not apply 
to the case where the husband, after marriage, by devise gives 
an estate to commence after his own decease; nor, as a hus¬ 
band could not at common law convey any estate directly to 
his wife, could the statute apply to any other than cases of a 
provision ma<le by the husband before marriage. The dispo- * 
, sition too, which the testator has enabled his widow in cer¬ 
tain events to make of this estate, is wholly beside the purpose 
of this statute. In the case of Foster v. Pitfall, (d) it was held 
that a devise by the husband to the wife in tail, though within 
the words, was not within the intent of this statute, the mean¬ 
ing of which was, that the wife should not prejudice the heirs 
^of the baron, that the laud should not descend to them. Hughs 

(a) 7 T. R. 341. (c'l 5 East, 548. 

(6J 1 Ea$t, 8251. (jt)Cro,El, 2. S. C. 1 Ixon, 2Cl. 

, V. Qubh 
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V. Oftbb (a) is a similar decision. Bro. Mr. (6) A devise of 
land by the husband to the wife by his will is not pleadable in 
bar of dower, for it is a benevolence, and not a jointure, which 
note, by all the justidbs; and 6 Ed. 6. is cited. * This decision 
Is recojEfnized by Loixl Coke, (c) and l^er. (d) 

As to the third question, the counsel for all the defendants 
agreed that if the widow took only a life estate, the children 
of the testator S. E. Haiaard took estates in fee in common. 

Seijt., for the defendaift fVm. Haxoard, the heir at 
law of the testator S. E. Hatvard, ainl of the widow ^nn 
Howard, and of three of their sons who had died intestate and 
without issue, being the eldest son of their eldest son fVilUam, 
contended first, tliat for the reason stated by hens, the widow 
took an estate tail, and that her fine was ino[)crative. In 
furtherance of the first of these positions h<* urged tliat this 
was an estate in tail special, viz. to the lieits (if her jjody be¬ 
gotten by the testator & E. Howard, which materially dis¬ 
tinguished this case from those cited by Lens on the 2d point. 
The distinction taken between Doev. Goffe and Doe v. Cooper 
is the material distinction which has governed all the cases, 
viz. that in the case of Doe v. Goffe, the event on which the 
estate is to go over, is not in default of such issue, but if such 
issue shall depart (his life under 21 years; it is (juitc con¬ 
sistent with this provision, that the word heirs may mean 
children, and upon the death of some, their shares may con- 
Sbteiitly go to the others. Doe \. Laminif is cndrely con¬ 
sistent with Doc v. Goffe. He also cited Counden v. Clerke. (e) 
In Doe V. likey, the question was not, whetlier the first take r 
took an estate for life or in tail, but whether the limitation 
over was a contingent remainder or an executory devise, and 
tlie Court, in awarding the postea to the plaintiff, say, it is 
immaterial whether the first taker took fur life or in tail. 
As to the. 2d point, it w'as apparent that the sole intent of tin* 
statute wtis to protect the issue iii tail of the marriage, so that 
it might not be in the power of the wife to prevent the land 
from descending to them. When the statute first passed, it 
applied indeed, to fewer cases than now exist, hut as tHc new 
cases arose, of estates tail created by devise of the husband, 
and otherwise, the statute applied to them. The case in Bro. 

(«) C(im.369. (d) Between Dennis and St(Uh*7ii, 248. 

(6) Bro, Abr.^otjocr, 69. (t) llob. 39, 

(c) Vtrnon*smsc, 4 Co. 4 . 

Mr. 
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Abr, arose oh h question of dower, which is governed bjr'ano- 
thcr statute, vVa. 27 H. 8. c. 10. and arose too upon a gift by 
a stranger to the husband and wife jointly, which, as it was 
IieM in («) tP'ard v. Walthm^ is not a Jointure within the 
siatutc 11 H. 7 < If an}^' of tlie ct^cs cited are of devises in 
tail by a husband, the distinction is, that they arc devises to 
the wife in tail general. It cannot be contended that a devise 
1 )y the husband for the benefit of the issue of any future 
husband, is a provision for t&e issue of his own marriage; but 
in Ihis case the devise is in tail special, which can be bene¬ 
ficial to liis own issue only, and to such cases the statute 
applies. There is no ground for the distinction taken between 
a devise and any other form of conveyance. The case of 
Hughs V. Cluhb is very material for this construction; for 
Pratt C. J. deteftnined that “ the intent of the statute extends 
only to.<:ases where the husband settles lands on his wife by 
w'ay of jointure, to which the issue between them shall be 
Inheritable,'^ and the statute takes notice of a sole estate in 
the wife, as well as of a jointure. 

Best, in reply, mainly relied on tlie judgment of the Court 
of King’s Bench in Doe v. Goffe. In that case, as in this, the 
testator’s main intent was, that his children should be pro¬ 
vided for, which could be effectuated only by giving his wife 
an estate for life, nut by giving her an estate tail, which 
would enable her to alienate the property from his children. 
The principal case materfally diffei's from those cited for the 
defendants. If there are children of the testator at any time 
of the widow’s life, her jiower of disposition over the fee is 
gone, the estate vests in the children in fee, aiul does not re¬ 
main subject to her appointiiient in favour of any children 
whom the widow may have by any other husband. As to the 
^coiul point, the words of the stat. il H. 7• are liirge enough 
to eihbc’aotj not only the modes of conveyance known at the 
time of passing that statute, but any which have been subse- 
<jucntly invented or created. The words of the statute 
“aliene, release or confirm with warranty,” apply to all 
species of alienation; and though alienation by will was n(»t 
then known, .yet this is a case within the mischief, and the 
sound way of interpreting all statutes, is to expound them so 
as to comprehend all mischiefs that are tvithiu their scope. 


(«) t’rc.'Jnc. 174. 


Hard. 
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Hark.^l\. " Things constituted de novo liavc often been con¬ 
strued to be within the meaning of former laws,” and he cites 
several insUiiices, (a]^ and the Court adjudge a^jcordingly. If 
therefore the widow took an estate t^il, her power of barring 
it was restrained by the statute, because the entail,was special. 
The ‘case of Hughs v. Ctubbf and the case in Cro. El. and 
1 Lem, were both cases of tail general, and decide nothing on 
this case, which is of an estate in tail special ex pronmme eiri, 
for whether it be created by devise or otherwise, is imma¬ 
terial, and that point is never mooted in cither of the decided 
cases, although it must have been suibciently obvious. 

Cur. adv. vult. 

The Court afterwards sent to the Master of the Rolls the 
• ^ 
following certiiicate: 

Wb have hcanl this case argued by counsel, aniJp arc of 
opinion, 

1st, That Jnn Haward the Avidow took under the will of 
Serle Edward Haward her late husband an estate for life only 
in the devised premises, and consequently the second ques¬ 
tion proposed <loes not arise. 

3d, That each of her six children took under the said will 
a fee simple in remainder expectant upon his mother’s litc 
estate, in one undividc<l sixth part of the said premises, as 
tenant in common tvith the other five children.” 

V. Gibbs. 

J. Hbatii. 

A. Chambkr. 

R. Dallas. 


(«) 12 FJiz. Dyer, 2n<l. b. Hishop of Durhttm'% caw, 12 /T. 7 . 19.; Brv. 
Parluaiientf pf. AO. &iu\ Plow. Pom. I07. 


1815, 

Gretton 

Haward. 
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1815. 


C> A S E S 


ARfiUED AND DETERMINED 

IN TIIK 

COURT OF COMMON PLEAS, 

AND 

OTHER COURTS, 

IN 

EASTER TERM, 

In the Fifty-fifth Year of tiic Reign of Gjeorgis HI. 


jlpril 12. 


Ex parte Coarirs Chiiisti CoLLiciiB. 


J^JSST Serjt. in the last term moved that Mr. Frj/, an at- 
»unmi.iry ju- toriicv, wlio had been employed as the steward of Corpus 

risdictutuoircr *• n X * r- 

one of its of- C7imfi College, Oxford, might pay over the sum of of 
^pLyed as wliicli he had received for their iLse, and might deliver 

steward «f a over th/) coui’t-rolls of the manor of North Grooe, and all mu- 
malcThim de-niments and papers, with costs. I’he Court, after some 
hesitation as to their jurisdiction to order the payment of 

rolls and mu- , . \ , , , , , 

nimentsoi’bia money, granted a rule nm to the whole extent prayed : the 

**^BS^abo as drawn * up in terms which required that he should 

it seems, to pay interest also on the sums detained. He had since paid 

' overrento the money, but had not paid the costs or interest: where- 

revived. fore Best how moved to make the rule absolute as to the 

holding over^ residue of the relief prayed. 

rente receiv. 

ed,is not compellable to pay interest on them. Hcmbk> 

*[1U6] ^ JVr 
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\ 

Pt'r Curiam. We cannot make Mr. JFj’y psfy interest, nor, 1815. 
iiccording to modern decisions, is it due to him, and the nile 
ought not to have been drawn up for payment of interest; coupns 
but if he dues not sllbw cause, he must pay the*costs. Chuisti 

. CuLLhOE. 


StEVJENS V. l^ACKSON. 


Jpiil 15. 


T his was an action brought by the Plaintiff for the pur- 

.. . , %.!. /. . . , officer, havmif* 

))us<> of trying the valnlitv of a commission of bankrupt ai-re!,te(i a de¬ 


fendant on 
mesne process 


wilich liud issued against him, dated on the 2Htli of October ; 
and,at the sittings after /Ji/an/ term 1815, before GiA/>jy C. J. in his own 
at GHulliall, a verdict was found for the Defendant, which dan«eroH>dy" 
Shepherd, Solicitor-General, notv moved to set aside, upon 
the ground that the facts proved did not amount to an act of custody of a 
bankruptcy, which the Plaintiff was supposed to have com- J“a|ned^[n”tlic 
iiiitted by lying in prison more than two months. The evi- warrant, until 
dence was, that a warrant having issued, on mesne process, cd,thisT8*sucii 
directing Withers and Weldon, two sheriff’s officers, to j 

the plaintiff. Withers found him in his house dangerously ill, imprison- 
ami incapable of being removed to a place of closer custody: Jy part** 

he left the plaintiff there under the care of Jones and Bretton, he continued 
two of his followers, with whom the warrant was left, and months^ it 
'who during that time usually had the key ' of the plaintiff’s wiiiconstUute 
house, but sometimes the plaintiff’s own maid-servant had it: bankruptcy, 
after some weeks, the ]ilaiiitiff having recovered, was on the ^ [ 1^7 3 


3d of September removed, first to a lock-up-house, and thence 
afterwards to the Fleet prison. Shepherd objected, fimt, that 
Withers could not delegate the power of imprisonment to 
Jones and Bretton, and that therefore, during the time the 
plaintiff was in his own house, he was not in prison; •anti that 
as only 55 days had elapsed between the time of his being 
conducted to the lock-up-house, and the date of the commis¬ 
sion, the commission was premature. It wsis not nejcessary, 
he said, to contend that the circumstances amounted to an 
escape, it sufficed if the plaintiff had not been continually for 
two months in legal custody. In the case of Benton v. Suttm,{a) 
El/re C. J. takes the distinction between the custody of ,a 




(a) 1 Sos, if PuU, 21. 


sheriffs 



m 
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1815. sheriffs officer and of his followei^ though he is not supported 
therein by either of the other tfiree Judges. There niay be 
STKjrBSs where hmnanity require that the defendant shall not 
Jackson, be instantly removed, buf the person left to detain him, must 
be legally authorized so to do. The warrant to ff^thers and 
Weldon was no authority to Jones and Sretton, But, at all 
events, during those times when the plaintiffs own servant 
had the key of the house, he was not in legal custody. 

Gibss C. J. One consequence of this doctrine would be, 
that'lf a sheriff's officer, having a prisoner in a lock-up-hoiisc, 
should go out and leave the key of his house with his own 
servant the prisoner, though continuing in tlie officer's house, 
would have escaped. 1 cannot help thinking this was a legal 
custody. The warrant certainly would not have authorized 
[ 108 ] Jones ami Brecon to arrest the plaintiff; but he being arrested, 
they werh sufficiently authorized to detain him. And see who 
it is that is insisting on the want of authority. The infant 
bankrupt himself, who has benefited by the officer’s hu¬ 
manity ! 

Hbath J. There is nothing in the point. The plaintiff 
was carried to prison in convenient time. Even if he had 
been a prisoner taken in execution, the circumstances would 
not have amounted to an escape. 

Tlic rest of the Court concurring. 

The Rule was refused. 


Aj/nil 15. 


Laino V. Fidubok. 


In every con- f|WE 'Plaintiff declared that in consideration that he would 
aU^iiwufac- buyoftheDefendantdiversgoods, to wit, (amongst other 
tnred Roods, articles,) 48 saddle-s, at and for reasonable prices, to be paid 
plaintiff to the defendant j the defendant undertook to 
an sell and deliver to the plaintiff such quantity of such goods of 

^ a good and. merchantable quality, and to charge fair and 
l^^merchaut* reasonable prices for the same, and aveinred a breach that 

A eontract the goods delivered were not of a good and merchantable 
to furnish * 

goods with a certain latitude as to the price, as saddles at 24«. a 26«. may be described asa 
contract to famish tiiem at a reasonable price. 

quality. 
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quality. Upon the trial of the cause at GuildhaU at the sit¬ 
tings after Ifdary term 1815^ before Q\bhs C. J. the evidence 
was, that the d^eodaut having previously sent to the piaiu- 
tiff a sample of tiSe saddles that could be furnished at the 
price aftermenUoned, the plaintiff g^e hhu an order for "goods 
for Nmih Americat 3 dozen single flap saddles, 24 p. a 26 p., 
with cruppers,’* &c. It was proved that the saddles delivered 
were of very inferior material and workmanship, and useless 
and unmerchantable, and the/ did not correspond with the 
sample. After verdict for the plmntiff, • 

Vaughai Seijt. now moved to set it aside and have anew 
trial, upon the ground of a variance between the contract aver¬ 
red and the contract proved; for that, first, there was no proof 
of any contract that the goods should be mer ’luuitable; and the 
price fixed being so low that a good saddle could not be made 
for that money, the plaintiff was thereby suflicientl}»apprizetl 
what species of goods he was to expect: there was no war¬ 
ranty in fact, and the law did not, under these circumstances, 
imply a warranty that the goods were merchantable. In' 
respect to the price, he urged that the proof was, of a con¬ 
tract to sell them at a price varying from 24s. to 26^., without 
reference to the question, whether that price were reasonable; 
and a reasonable price might much exceed 26^. The plaintiif 
ought to have declared on a contract to furnish them at 24s. 
or 26«. 

The Court held, that as to the first objcctioi., although there 
was no express contract that the article should be merchant¬ 
able, it resulted from the whole transaction that the article 
was to he merchantable: the defendant might have rejected 
the order, but having accepted it, he ought to fiirnish a 
merchantable article. It was objected to the form of the de¬ 
claration, that it averred a contract to sell at a rcasonaldu 
jirice, but that the evidence proved a contract to sell at a 
stated price. Looking at the order, the Court thought it was 
not a contract to sell at a stated sum, but at a price near 
about tliose sums; and that it might well be described a 
reasonable price $ and they 

Refused to grant a Rule. 


lOB 

1815. 

Laikg 

V. 

FidOEON. 

[109] 
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CASES IN EASTER TERM 


1815. 


Apt - iiu . Wilkinson and Othci*s, ilssignccs of Gwynnk, a Bankrupt^ 

V . Clay and Others. 


If an insiir* 
ance broker- 
debit ttio un¬ 
derwriter 
with a losR, 

. and take his 


rilHIS was an action for money had and received. Upon 
the trial of the cause, at Gnildhallj at the sittings after 
/ft/ary term 1815, before Gibbs C. 3., it appeared that the 
Defendants were insurance brokers, and hud effected fur 


for th^bat Gwynne, vrtio had since become a bankru])t, a policy on the 

aiiccofac- ship .ffarricf, which ^ifgtnVar, an undeiwriter, hud subscribed 

broker fo*" 500/., and had adjusted a total loss thereon; he had^ not 

underwriter, pajj! the nioucy to the defendants, and his name, though 

Fater date * Struck off the policy, still remained on the adjustment j but 

than the time accouiit which was cuiTcnt between him and the defeiid- 
when the loss 

would be pay- ants, the defendants had debited him with the amount of this 
the^Msured^ loss, and had with Gun/wne’s knowledge drawn a bill on him 


may maintain 
an action 
against the 
broker for 
money had 
and received. 

Tlioagh the 
acceptance 
was disho¬ 
noured, and 
the broker 
never receiv¬ 
ed any money. 


at three months* date, payable to their own order, for 4191. Is., 
being the general balance due to them upon their own 
account with him, in which account this debit of 500/. was 
included. Tlie usual period for payment of a loss on a policy 
is one month after adjustment. JgiiUar having become a 
banknipt, this bill was not paid; and the defendants proved 
the then balance of their account, 30SZ. 3«. under his com¬ 
mission, and received a dividend thereon which they paid 
over to the Plaintiffs, who now brought this action for the 


residue. The jury found a verdict for the plaintiffs, u'hich 
[ 111 ] Best %rjt. now moved to set aside, insisting, first, that ns 
the defendants had never received the money from Aguilar, 
tb'iy were not liable for it to the assured, but he, whose name 


still continued on the policy, or rather on the adjustment, was 
the person liable; Secondly, that as the defendants hail ob- 
tsiined an acceptance only, and not money, the action for 
money had and received could not be sustained. 

77te Court held, that inasmuch as there was a loss settled 
with the underwriter, and a bill of exchange at three months’ 
date accepted for the balance, at a time when the assured was 
entitled to immediate payment, which was at a month, the 
defendants thereby tied up Gwyrme's hands, which they had 
no right to do. It was said they took the bill for Ga*ynne’s 

bcMclit, 
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benefit, but if so, they should have transferred the bill to him. 

The last objection was disposed of in the case of Andreuo v. 
Robuisotif (a) cited at the trial. v. 

Rule refused. 


(«) 3 Cump. 199. 


Rogers d. Dallimork. 


April IG. 


I N this cause the Plaintiff had sued out his writ fur the The Court i.* 
purpose of having a cause in court on which to ground an time from net- 
onFerof reference, and a judge’s ortlcr to*ref<!r having found 

obtained, the arbitrator in Aiignsl 18H made his awajrd for 411. nd on a sub¬ 
in favour of the plaintiff. He‘afterwards discovered that he ™|®gufc^u,t 
had made a nuinerical mistake, and that the sum he ought toan action 
have awarded was 61 A, and he apprized the parties by letter where ulcre 
of this mistake, and requested the Defendant to rectify it; pF*5n®^igtuke 
upon whose refusal Lens Serjeant was in last Miclmelmas term of die arbi- 
instructed to move to set aside the award, but the order of^ot®gh“J,e 

reference not having then been made a rule of Court, he deferred application be 
, . , .... .. , 1 not made III 

the motion; that rule having been aftenvards gotten, he the term next 

obtained in Hilary term last a rule for setting aside the award 

upon this palpable mistake of the arbitrator. award. * 

Best Serjt., in shewing cause against this rule, took a pre- ,ii^a*ry*"a»es 

liminary obicction, that the application was too late, for that it they win 
. ^ , 1 . !• n • p % b'ob to the 

ought to have been made in the term next following after the limitation of 

making of the award. The case of Synge, Executor, v. Jer- 
voise, (a) where the Court of King’s Bench set aside an award 9 &ioj9^.&a/. 
made on an order of reference at nisi prius, upon an apuU- to^uide thd^T 
cation in the second term, is but a loose case, but at*all events “j. 

it extends only to orders of reference made at nisi prius, and reviewing 
not to other orders of the Judges. The preamble of the i 

statute 9 & 10 /F. 3. c. 15. extends to all references made ^ ^ 

under any rule of Court; and the jurisdiction which the 
Court has to set aside awards, is given by that act, and is con¬ 
fined to the period of time therein limited. If the Court does 
not derive its jurisdiction from that statute, it has no juris- 


(a) a East,m. 


diction 
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diction over the i^ubject; for, before that act, the only remedy 
for any person aggrieved by an award was to file a bill in 
equity, and if tlicre be any cases not within the statute, that 
is still tlic only'remedy. It. lias invariably been considered 
that the time for setting aside awards is thus limited, and that 
all these cases were within the statute; Zachary v. Shep¬ 
herd ; (a) and if within die statute, the plaintiff is too late. • 
Lens, in support of his rule, urged that the practice liad not 
been invariable, for the latest ease gave a longer time, Za¬ 
chary V. Shepherd was inapplioj^ble, for the question there was, 
whether the operation of the statute was not confined to cases 
of corruptMjn and undue influence, and it leaves the present 
question umouched. There was no pretence to say that be¬ 
fore the statute, the relief against awards, was confined to suit 
in equity. This act defines in what particular cases awards 
made by virtue of that statute only shall be set aside, but it 
says nothing of other cases. It is confinctl to cases of cor¬ 
ruption; and all the power of the Court to set aside awards 
upon any otf^pr ground, is derived from another source. The 
Court Aay rehir to the statute, as a rule to guide their dis¬ 
cretion in the time of setting aside awards which are not 
within the act, but they will not ailopl^ it as a positive rule. 
In this case there is no inconvenience in enlarging the time, 
for the nilc of Court was not obtained till long after the 
award was made, and the plaintiff, who as yet has levied 
nothing, makes this application in his own delay. Anderson 
V. Coxeter {bj is treated too lightly, in saying it is not law. 
It is not decided in Synge v. Jervmse that references under 
rules of nisi prius are the only cases not comprehended within 
tlie statu)^ but only that they arc one exception, any other 
order of jPidge stands on the same foundation as an order of 
reference at msi prius. No order of a judge, unless made a 
rule of Court, is a ground of attachment. It is an inaccurate 
expression to say that an award is made under a judge’s 
order, for in fitet it is to the subsequent rule of Court, that it 
owes all its authority. In Dubois v. Medlpcott, (cj it was 
urged that ** the submission being by bond, per statute 9 & 10 
fV. 3. no objection to the award can be made after the first 
termevidently pointing to the distinction, that if it had been 

(«) 2 Term Jtep. 7B1. (h) 15/r, 301. 

(c) Barnes, 43. 


a sub- 
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a submission in an action, the motion could have been 
entertained. And the Court there decide consonantly to the 
effect which would be obtained by the distinction contended 
for. 

Gibbs C.J. delivered the opinion^of the Court. 

The Court by no means intend to liold out to parties that 
applications to set aside awards founded on references which 
are not made by bond, will be received at any time whatsoever; 
on the contrary, we think, that yi most cases the Court would 
regulate the exercise of its discretion by tlic same rule which 
is prescribed by the stat. of W. & Af. with respect to cases that 
come under that act; but we do not think that this and simi¬ 
lar cases arc within the act: we think it does nm. apply to 
awards made under the authority of a rule of court made in 
an •action pending. For those awards •under orders of 
nm priuSf or of a judge at chambers, derive Ihclr authority 
only from the rule of court which is afterwards made, and 
tlierefore they arc awards under rules of court. It has been 
urged for tlic defendant, that the Court has no jurisdiction to 
set aside awards, except under the statute, and that if the 
plaintiff applies under the statute, he is out of time. We 
think otherwise, and that the rule of court which gives super- 
iiitendancc to the arbitrator, gives also to the Court a super- 
intcndancc over that award, and that the Court have that 
authority in the present case. Tho question then is, whether 
in 'our discretion we shall interpo^ in the [uesent instance, 
this being a case in which it would be too late to apply, if the 
relief depended on the statute of fF. & M. The merits are 
clear. The arbitrator himself says he made a mistake, and 
should have given 612. instead of 41/. The counsel for the 
plaintiff was instructed to move sooner, but from some cir¬ 
cumstance, he did not. We think therefore this is a cose in 
which the Court ought to interpose, and consequeptly th* 
mle must be made absolute, either to set aside Uic award, or 
what would be better, to scud back the case to the same 
arbitrator, or to amend the awanl by altering it to 61/. We 
act on the authority of tho case in the King’s Bench, sup¬ 
ported by that case in Strange on which the authority of the 
former is founded, and we also think that the case in Barnes 
is an authority to the same effect. 


1815. 

Rogers 

V. 

Dallimore. 


[ us ] 


Jitsi 
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HonERft 

V, 

Dauimohb. 


Best consented to make the rule absolute to amend the 
award, by increasing the sum awarded from 412. to 612. with¬ 
out further cjji^cuce. 

‘ Rule absolute 




Afru 1 ^ 1 . 


Smith e. Pa'itbn. 


T he Plaintiff’s attorney had addressed a letter to the 

1iv tliA rif Jnxpnh Patten, wlilnh tlit* 


Where aPe- 

by*a^roug^** Defendant by the nadic of Joseph Patten, which the 
?"plead”in* promising i)€Tymeat of the debt, and not 

abatement, complaispl^ of any misnomer: the plaintifl' sued him by the 
"e name, and served him with a notice of decKaratioii, 

to^rocecd to entered an appearance for him, signed interlocutory judgment, 
'’ao^hhene- ®“d cxecutcd a writ of empiiry, the defendant during these 
^eared to'the Proceedings remaining wholly passive, and having done no 
wrong name, ot^ act to countenance them. 

^t Seijt. had on a former day in this term obtained a rule 

to set aside nSTto set^idc all these proceedings on the ground that they 
were a nullity, the defendant’s real * name being John and 
* [ 116] not Joseph; he cited Greetislafle v, Pr^fliero. (a) 

. , Vaugkatt Serjt. now slewed cause against this rule, relying 
• . .> .onthe ]&ct that tlie defendant had misled the plaintiff by nut 
noticing the misnomer in the letter addressed to him. 

Best, in support of his rule, relied on Cole v. Hindson, (h) 
distinguishing between a mere irregularity in process, which 
would not make a sheriff who executed it a trespasser, and a 
process totally void, as he contended this was, and that there¬ 
fore laches was in this case no waver. 

The m^t did not adopt the argument that the defendant 
by not^ticing the misnomer had misled the plaintiff, but 
'they decided on the ground that the defendant might have 
pleadedthe misnomer in abatement, and that not having availed 
himself of that opportunity, he could not now come to set 
aside the proceedings. It would be of the worst consequence, 
if defendants should be peynitted, instead of pleading in 
abatement, to lie by and increase expences, and then to move 
to set aside the proceedings; they therefore refused to inter¬ 
fere, and 

Discharged the Rule with costs. 


(it) 3 Nino Kep. 132. 


(6) 6 Term Rep. 231. 


(IN 



117 


» 

IN THB Fifty-fifth Year of GEORGE III. 


1815. 


(IN THE EXCHEQUER CHAMBER.) 

Mitchell v . Miniklx. 

QASELEK moved for interoet on tJie a/lirn){ince in error The Court 
of a judgment, which the Plaintiff had obtained ip 
action brought to recover the 'produce of stoch, which the in error of a 
Defendant holding the plaintiff’s power of altorii|^ enabling 
him to sell, had sold out without orders, and had Implied the 
produce to his own u>c. He had for ’ many ) ears regularly outlby one*** 
paid the amount of the dividends to the plaintiff* but at length, 
upon his failing so to do, the fraud was tnscovered. .The jury tonicy to sell, 
had in their verdict taken the account between the parties up 
to the time of the trial, including therein the amount of those 
dividemls which the defendant had failed to pay; under these 
circumstances Gase/ce prayed that the judgment might carry 
interest on such part of the sum as did not consist of the divi¬ 
dends which M’cre in arrear. 

Gums C. J. In recent cases in the King’s Bench, Avherc 
there has not been a stipulated lime for payment of money, 
and where a (lefendaiit is lioimd to repay money merely be¬ 
cause he has received it, that CcAirt has iiM given interest. 
Nevertheless I reniemljcr a case tried at Ea'cter before Lord 
Kenyon C. J., in which a person riding into the Nor^/i of 
Deoonshb'e lost his saddle-bugs with three hundred guineas 
in them, and he who found the money used it in t^de, and 
after twenty years ventured to boast of it, and upon Wat boast 
he who lost it founded his action for money had and rcccivctlj^ 
and interest, and the jiiiy, under Lord Kenyon’s direction, 
gave interest for the twenty years, and the case never was [ 118 J 
questioned; but subsequent decisions have restrained this 
generality. We may presume that in the present instance 
the jury gave interest, reducing^ it by the deduction of such 
dividends at. the plaintiff has received. This is not like the 
common ease, but we think it may be done. 

The rest of the Court concuri*ed in granting the 

Rule absolute. 


VOL. VI. 
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(IJN THE EAUHEQUEK UHAMHEK.) 


jfpril 19« 


BaucE V. Warwick. In Error. 


^tra^o/an f I'^HIS was a writ oi' erroi' brought to reverse a judgment 
infant ia not of the Court of King’s pencil, whicti was pronounced for 

mayenforecit*^ Plaintift’below upon a uechiration in assumpsitj which 
atUa election, stated thm|fte pluintilf below, an infant, by his next friend 
compla^IPp^bf the Defendant below fur the nou-])crturniancc 
of a contract for the sale to the plaintiif below of the potatoes 
growing on three acres and a half of ground, and after ‘part > 
performance by the defendant below, he averred an inter¬ 
ruption, whereby the plaintilT below was not only put to great 
trouble and exjience hi and about the digging up of the piurt 
of the potatoes so dug up by him, but also thereby he, the plain¬ 
tiff below, lost and Avas de()rived of all the profits, benefit, and 
advantage Avhich might and Avould otherwise have arisen and 
accrued to him from the perrormaiice of the said promise and 
undertaking of the defe|^nt below. The plaintiff iii error 
assigiieil for error, that it appeared by the beginning of the 
declaration, that the plaintiff below At'as an infant under the 
£ 119 3 of twenty-one years,' and by the several counts of the 

declaration, that the contracts whereupon the plaintiff bclotv 
had declared, were trading contracts, into which an infant was 
not permitted by tlie law of the land to enter, or to sue any 
one for^b breach thereof. 

for the plaintiff in error, contended that it ap¬ 
peared by the record that this was a trading contract, in which 
plaintiff, being an infant, could not by law engage: fur an 
infant could not liy law be a trader, it not being for his 
benefit that he should engage in the risks of trade. No autho¬ 
rity could be found, that an infant was competent-to engage 
in trgde, though he admitted that upon the discussion of this 
case, the Court below had held that he was competent so to 
do. (a) Ex parte Spdebotham. Lord Hardwick held that an 
infant could not be a bankrupt, and decreed a commission 


(a) I Atk. 146. 


against 
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against him to be superseded j ii{)on the ground, as it may be 
presumed, that he was incapable of being a ^ader. (a) Ex 
•parte MoUky Lord Bfdon, Ciiancelior, seems doubted 

whether a trading during infancy was sufficient^ maintain a 
commission, aud he dwells much od the trading, though far 
less in d(?grce, which to(»k place after the bankrupt was of 
full age. WJufmall v. Champion. (A) Lee C. J. held that 
goods sent to an infant who had set up a stiop in the country, 
could not be recovered for. Fot the law will not sr.lfcr him 
to trade, which may be his undoing. If no ])eivons can en¬ 
force trading contracts against him, and he can enforce his 
trading contracts against those with whom In? deal l^ ic con¬ 
sequences would be, that he might obtain goods (m^lredit to 
any extent, and plead infancy as a defence to paying for those 
goods, and at the same time may sell those same goods to 
others, aud enforce payment for them, or >na} cMitraot to sell 
them to others, and refuse with impnuiiy to (■omj)lefe his 
contract. Zfiltklon (r) says, if any within the age of21 years 
be baylifc or receiver to any man, &c., all swerve for nothing 
and may be avoidetl; and Lord Coke (d) remavk'i thereon. 
One under the age of 21 years shall not Ijc charged in any 
such account. And in another placVi Ce) he says, an infant or 



a manor cither in possession or reversion. If his iiifuiu'y 
would he no bar to bis maintaining an action against a lord 
who had contracted to sell him a stewanUhij) . ad robised, for 
not fulfilling hi.s contract, ihc jutlgincul would award him a 
compciisatiun for the loss of that, which, if he had obtained, he 
would be incompetent to perform. 

Laveesy roHtrhy was stopped by the tkmrt. 

Gibbs C. J. The Court arc all of opinion that the judg¬ 
ment of the Court of King’s Bench is perfectly right. It has 
been urged for the plaintiff in error, that it i.s ineunihrmt on 
the. defendant in error to shew that aii infant can enter into a 
trading contract. Tlic general law is that the conlraci of au 
infant may be avoided or not, at lus own option. to the 
case put, the infant could miiititain no siudi actionfor he 
cannot perform tlic duties of a steward, and the law would not 
compel the lord to make an miavaiilng appointmeiit. if he 


(a) 14 Vcs. 602. (/i) Cb. Lilt. 17?. a. 

(/») 1 Sir. 1003. (e) Co. Lilt. 3. b. 

' {c) S. 259. 

G 2 had 
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had paid money for such an appointment, we doubt not that he 
Brvcb back. On the whole we are of opinion, that 

V. f this is in case as other conti'Acts made by an infant, 

AswicK. which he nJymthcr avoid or enforce at Ms pleasure. 

'■ Judgment affirmed. 


C 121 ] 

April 19. 


Davison and three Others v. Savage. 


.»i» snfficiiraton jh’claration stated, that Jainw Savage was attached .to 

Ae***ar named, of a plea of trespass, and that 

ties Lave Keen Plaintiffs, \ry A. fV, their attorney, coni- 

d^cribe them Defendant, &e. and tliroiighout the 

by the terms residue of the (teclaratioii, the plaintiffs and defendant tverc 

described than by the phrase, «the said plain- 
fendaut*''^*'**^*'^” the said defendant.” "j’he defendant demurred 

spceially, and assigned, amongst other cau.'«cs, that the plain¬ 
tiffs had not in their declaration stated or alleged that the 
said James committed the trespasses, but oidy that the said 
defendant committed the same, without sating that the said 
Jajtnes is the person therein meant by the said word.s “ the said 
defendant,” or in any |iart of the saitl declaration calling, or 
in any manner describing the said James as being a defendant. 
TJiC plaintiff joined in deinuiTer. 

Lens Serjt., in sunjjort of the demurrer, urgeil that upon 
every occurrence of the parties on the reconl they ought to be 
described by their names, not by the terms plaintiffs and de¬ 
fendant. It was better to adhere to the usual form in dc- 

clai'iu|lr 

T/w Conel intimated a decided opinion that the wonls 
•*='^ plaintiffs” and “ defendant” in the record were a sufficient 
description, (iibhs C. J. said, that in a case of Jleatmi v. Ask- 
dmen and in which there were 26 defendants, he had, 

while at the bar about 27 years since, in drawing the plead¬ 
ings, adopted a like description, naming the first defendant, 
£ 122 ] and adding the words and the .said other defendants,” and tlic 
^ propriety of it was not even then cpiestioned; and Chaml/re J. 

held, that the present description was sufficiently clear. Upon 
’ the other objections to the declaration the. Court offered Best 

Seijt., who was of counsel for the plaintiffs, leave to amend, 
which he accepted. 

WvNi^ 
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WvNN V. Bellman, Clerk. 


AprU 21. 


I N this action, which was brought to recover penalties for 
non-residence, on the Defendant’s benefice, Blossel Scijt. 
had obtained a mlc wwi for judgineut as in case of a nonsuit, 
against which Copley Serjt. now attempted to shew cause, 
upon an affidavit that the.reason why tlu' Plaintiif had not 
proceeded with greater diligence in this action, because 
he had another action now pending, wherein the ^Inc point 
would occur for the decision of the Court, that, would arise in 
this" case; and to avoid expence, ho had df'Ti'rred proceeding, 
ititeiiding to abide in this case bv the tleeision in the other; 
hut his iiifidavit did not name the other cause, nor .«inte what 
the point was. 

JBlosset, in sui)port of his rule, urged that s\iffieicnt infor¬ 
mation was not laid before the Court, to induce them to pro¬ 
long the cause. 

T/?.e Court held, that they ougiit to be apprised what vraa 
the cause pending, and what m as the point intended to be 
raised, for they might form respecting it a very different judg¬ 
ment from that of the plaiulilf. 

Rule absolute. 


A ^laptiff 
who drfers 
proceeding, in 
nfdcr to await 
the decision of 
the Court on 
a similar ques¬ 
tion in another < 
cause, will not 
be relieved on 
that ground 
against a rale 
tor jitdgmcnt 
as i:i case of a 
nonsuit, nn> 
less he makes 
it appear to 
the (;oiirt, in 
what cause 
the question 
will arise, and 
what the point 
is to he de- 
<'ided. 


Snow r. Townsend. 


[ 123 3 

■April 24. 



the person who sued him idl his property. Many P^i’sons ^^ 

were indebted to him before his assignment, and his assignee deran insoi- 
refusing to sue them, he had commenced the present action S/for a"™ 

against one of his creditors. Wm*be"orehi« 

Blosset Seijt. moved that either the proceedings might be isignment, 
staid, upon the ground that tlie right of suft was now vested 

sue. 

Nor Will the Court compel the Plaintiff to give seenri^ for costs* 

in 
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OWNSEMD. 

J1, 


in the plaiiitUF’s assignee only; or else that at least the plain¬ 
tiff might gUifesecurity for costs^ which he claimed on the 
authoi'ity oi^PpI v. fFard. (a) 

Per Curiam. Either the plaintiff can maintain an action for 
this debt, or he cannot. If he can, there is no reason why the 
Court should interfere to prevent him from so doing; if he 
cannot, it tvill be matter of defence. As to security for coats, 
the case cited has been much ({uestioned; and besides, it ma¬ 
terially differs from this. Tncre the phiiutiff was suing for 
HiCvbencfit of his assignees, who ought not to be permitted, if 
unsuccessful, to shelter themscLvcs from costs behind the 
banknip^|»poverty; here the plaintiff sues, because the as¬ 
signee ttWnot sue. 

Rule refused. 


(«) 7 Term litp. 9t>0. 
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l%cmemorial replevin, the Defendant makes cognizance; and be- 

«tate/thc”*^ cause the Plaintiff, for a ijuarter of a year ending on 25th 

n^es of two j)gcemher 1813, and from thence until and at the time when, 
’Witnesves as ' . ' 

attesting the &c., held the place in which, &c., as tenant to Sir T.fFheate, 

S*annuify-* 801)/. a year rent, payable quarterly, for 200/. for 

deed,who also a quarter’s rent, due 25th December, he acknowledges the 

execution of a taking. The plaintiff pleads in bar, in substance as follows: 

for^fur- Clcrk, w'as rcctor of the rectories and 

thcr securing parish chui'ches of C. and B., and being seised in his demesne 

thatfSt'"^ of freehold in right of those rectories in the several places 

w^ n6t no- in which, &c. Oil 2Gth Noocmicr 1812, by indenture demised 

them to the plaintiff for the term of 12 years, if VFcAts should 

continue rector: that he enteretl and was 

thonitnes^s possessed; and that the demise in that indenture mentioned 
siiffi* 

of an aiinai1y>^ee(l stated the contract, and payment of the price, and that 
for tlltti^kiuiderations aforesaid, and for further and better securing tlie annuity, the gi^tor 
^ upon the trusts in the indenture expressed: Held that it suflwihntly 
/. T. fF, wae a traeteei 

tadaL of an annuity neeSi not to state the names of the attoniies to vhoin a 
«railEiiHrt.(p. imli^indBment ie ^ 

■ Jf» manoda) of an annuity be defective in stating one of several leunrities, sem6le that the 
yartfallgr lwruwei » ei»b^ if roUt, and aat tba.oilher uMraoeea. 

and 
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and the demise in the cognizance mentioned were the same: 1815. 

that afterwards on 10th June 1813, by i afj|j|jjl^r c between 
JS. PFatlSf 1., C. N. ^4. ffumphrieSf 2., and Sir ^^^Wheale, 3., it ®. 
was expressed tlial fVatts granted tt^ Hiimijhries for the natural 
life of WattSj one annuity of 800/, payable as therein men¬ 
tioned 5 and it was therein fiirtluir expressed, that for the 
better and more effectually securing the payment of tliat an¬ 
nuity, Walts thereby granted, bargained, sold, demised, and 
confirmed unto Sir J. T. IFhente, amongst others, the several 
places in which, &c., for the term of 99 years from the da/fe of 
that indenture, upon the tnists, and to and for the uses, in- [ 125 ] 
tents, and purposes, therein expressed and dot'lmj^. And 
that for the better securing that annuity, fp’otts then and 
therf executed a certain M'arrant of attogiey, which was 
executed in the presence of and attestcvl i»y (’no A.B. and 
one J. (i. And that no memorial of that indenture and 

warrant of attorney wiis inrolled in Chancery within 20 days 
of the execution thereof, except a certain memorial, the tenor 
whereof the plea set forth, and of which the matt-rlal parts 
were as follow: A memorial, &c. of an indenture bearing date 
lOtli Jiofc 1813, made between E. JFatts I., C, Ts\ A. Htm- 
plirios2.j and the Rev. Sir J. T. fFhvateS., (describing theidct 
by their additions,) reciting tliat Humphries liad agreed with 
JFatts for the purchase of om* annuity of 800/. to be secured 
upon the rectories of C. and Ji. and JLlic mcssus^;cs, &c. there¬ 
unto belonging, and to be further secured in the manner 
thereinafter mentioned, and to be payable to Humphries, his 
executors, &c. during the life of Walts^ for 5200/, and that 
tiie costs of procuring the money on that sceur.ity,;aud of 
j)reparing the securities, and of filing a memorial thei^f in 
Chancery should be borne by JFatts, and that Humphries in 
pursuance of that agreement bad in person paid 5200/. to 
JFatts in person, in bank-notes, it was by that indenture 
witnessed, that in pursuance and performance of that agree¬ 
ment on the part of JFatts, and in consideration of 5200/. so 
paid by Humphries to JFatts, Watts granted, &c. to Humphries, 
his executors, &c. for the natural life of Watts, one annuity of 
800/. to be charged and chargeable upon the rectories of C. 
axA'B‘. and the glebe, &c, thereunto respectively belonging, 
to hold'the same annuity of 800/. firom thenc^ortli during the 
natural lifie of Watts, payable quarterly, at the times and with 
thc'Usual powers and authorities for recovering and receiving , 
the same, therein mentioned. And that it was by that indenture 

further 
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1815. further witnessed, * that for the considerations aforesaid, and 
Bao^s better and more effectually securing the payment of that 

V. annuity to his cxccutoi-s, &c. during the natural life 

♦ 1 hi consideration of ten shHlings paid to Wattis 

^ by Sir J. T. Wheate^ Wails with the consent and approbation 

and by the direction of HumphrieSy did grant, bargain, sell, 
demise, and confirm, unto Sir J. T. Wheatej all that and those 
the rectory of the parish church of C. and the rcctoiy of the 
parish church of B., and thc^glebe, &c., to hold the same to 
Sir,-/. T. Wheate for the term of 99 years from the tlay of the 
date of that indenture, upon the trusts and to and for the uses, 
intents, purposes therein expressed and declared. And 
also of a^^rraut of attorney bearing even date with the said 
indenture, whereby Watts authorized certain nttornies of K. B. 
therein named fo confess and enter up judgment in that 
Court, in the penal sum of I0,d00/. as a collateral security 
for the payment of the annuity: and that it was by that in¬ 
denture agreed and covenanted that Watts might purchase 
the annuity for 5200/., and all arrears, on three mouths’ notice; 
and that on payment thereof, the indent ure, rout charge, and* 
annuity should be given up to be cancelled, which indenture, 
the execution thereof, is witnessed by A. B. of, &c. and 
off &c.; and a memorial thereof is hereby roipiired to 
be registered pursuant to the act. B. fVatts. Inrolled, &c, 
28th Jime 1818. Which memorial does not nor did contain 
the names of the ivitncsshs to the warrant of attorney. And 
that the plaintiff did not at the said several times when, &c. 
or at any other time, hold the several places in which, &c. as 
tenant thereof to Sir J. T. fVheate, otherwise than as in the 
plea stated, The plaintiff, 2dly, pleaded, as before, the 

seisin of his demise to Watts, the plaintiff, the inden- 
t 127 demise to Sir J. T. H'heata 

therein* contained, upon the trusts and to and for the ends, 
intents, and pui^oses in that indenture expressed, and the 
warrant of atfMey executed in the presence of and attested 
by A. B. and J. G., and averred that no memorial of the last- 
mentioncHl indenture and warrant of attorney, containing the 
names of all the witnesses to the execution thereof, was in«* 
rolled in Chancery within 20 days of the execution thereof 
according to the statute 1/ Geo. 3., and that the plaintiff did 
npt hold the places In which, Ac. as tenant thereof to Sir 
Ty Wiieate, otherwise tlian as in that plea was stated. The 

defendant 
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defendant demurred g^encrally to the first plcsf in bar; and to 
the second plea he replied, that a memorial of the said indcn> 
ture and warrant of attorney in that plea mentfi|^d, contain- 
ing the names of ffil the witnesses to the execution thereof, 
was inrollcd in Chancery within tweftty days of the execution 
thereof, according to the direction of llje act, which memorial 
he set out, being the same memorial staled by the plaintifi' iii 
his first plea in bar, as by the memorial remaining duly 
inrollcd in the High Court of Clwuccry, more fully appeared; 
and the plaintifi' averred that the memorial did duly cousin 
the day of the month, aud the year tviien the Iiuleuturc and 
warrant of attorney in the last plea iii bar mcnticpieci, boro 
date, aud the names «*f all the parties, and for wBSiin any of 
them were trustees, aud of all the witnesses, and did truly set 
forth the annual sum or sums to be jjaid, and the name of the 
person aud persons for whose life or Ih t.-s the anuyity was 
granted, aud the considerations of granting the same, in man¬ 
ner and form as in and by the statute was required, as by the 
iurolmeht of the memorial reinaiuiug of record appeared; and 
this he the ]>lainti{r was ready to verify by the record, &c.: 
wherclbre, as before, he prayed judgment ami a return, &c. 

The jjlaiiiti IT joined in demiuTcr outlie lirst pica in bar, and 
demurred generally to the defendjuit’s rejdieation to the second 
pica in bar, in whicli demurrer the defendant joined. 

X-cjw Serjt., for the plaintifi', made three objections to the 
validity of the demise in the annuity deed, founded upon sup¬ 
posed ilefect* in the memorial, nutuely, first, that the memorial 
did not set forth the names of the witnesses to the execution of 
the warrant of attorney; secondly, thaf- the memorial did not 
set forth the trusts of the demise to Sir J. T. f^heaie, and 
thirdly, tiiat the memorial did not state the names of the 
attornics to whom the warrant to confess judgment was given. 
Upon the first point, he urged that all the several instruments 
given to secure an annuity constitute but one assurance in 
law, (a) and a defect in any one of them vit^tes all the secu¬ 
rities. In the case of Ifart v. Lovelace, {h) Lord Kenyon C. J. 
says, “ the strong inclination of my opinion is, that any defect 
in the memorial of one of the deeds will vitiate the whole 
assurance.” The words of the statute are, that “ cveiy such 
deed, bond, instrument, or other assurance, shall be void.” 

(o) Duke of Bolton v. WUHems, 4 Biv, Ch. Ca, 310. 

(6) 6 Term Bep, 476, 
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1815. The ivarraiit of attorney is doubtless such an instrument as 
must be included in the memorial. Hapkins v. Waller, (a) 
And in Burlion, (A) it was held fhat not only the in¬ 

strument ivhcrcby an ai^nuity shall be granted, but all the in¬ 
struments ivbercby it sliall be in any manner secured to be 
I)aid, arc within the a9. The grantor has not the beucht 
■ intended for him by the legislature, if he cannot, by inspecting 
the memorial, see who were the witnesses attesting each part 
of the transaction. The grantee cannot disengage himself 
[ 129 ] frotn the consequciiGes of an uinissiun respecting one of his 
securities, by saying, I do not rest on this instrument. The 
question Js on the meaning of the word such.” “ Such 
assurance*’ comprehends all the instruments j for they make 
together but oii^ assiiranec. In Hurl v. Lovelace all the in¬ 
struments were enumerated, and statid to be attested by W. D. 
and /Flilf., or one of them; yet it was held insuilicient, and 
that the grantor had a right to know from the memorial 
to which particular instrument each of the persons was wit¬ 
ness. The case of Van Braam v. Isaacs (c) appears to have 
proceeded on this objection, it is no answer, to say that it 
appears by other parts of d:ls record that the same persons 
19^ were witnesses to the one instniiucnt were witnesses also 
to the others; that fact ought to appear on the memorial. 
Where a memorial states an instrument to be attested by four 
persons, which is atteste(Lby two only, the misdescription is 
fatal, (d) Upon the second objection, this case falls not within 
the principle that it is siithcient if the Court can see for whom 
the termor is trustee: this memorial leaves it wholly unknown 
what the trusts may be. Sir J. T, Wheate may for some pui*- 
poscs b#l:rustce for the grantor, though for the principal pur¬ 
poses he may be tnistee for the grantee. In Jskew v. Mac- 
(e) though Mr. Coutts aj^peared on the memorial to be a 
trustee nominated on behalf of the grantee, yet it was held 
insufficient, bc(|[|u^ it did not appear for whom he was trustee;, 
for he might b#||||^stee for the grantor, though nominated 
by the grantee. In the case of J^cester v. Lockwood, (f) 
Lord Elhnhorough C. J. reluctantly held the averment in the 
memorial that the interest in the 10,OOOL was conveyed* to the 


(a) 4' Term Eep. 463. 
" 9 Ves,jun.3i, 
e) i Bos. 4’Pull. 45i. 




(d) £r parte Macreth, 2 East, 56S, 

(<) 1 Belli £ep. 214. 

(/) 1 Mtadc Selw. 527. and cafe, v. 587; 
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tni$itecs upon the trusts in the indenture * mentioned, to be 
insufficient. lu the case of Dem, m demise of Dolman, v. 
Dolman, (a) a memorial stating a demise mc|i^ure to have 
been made, &c. upon the trusts therein mentioned, was in like 
manner held fatal. So, where a termor was to jicrmit the 
grantor to hold the premises till d^utili* in payment, and 
thenceforth he was to hold for the grantee, a memorial which 
averred the trust to be for the grantee was held ill, although 
the trustee had no act to perform for tiie benefit of the 
grantor, {b) As to the third objection, although a warrantoof 
attorney usually authorizes any attorney of the Court, not 
named, in addition to those who are named, to entiir up judg¬ 
ment, yet those who arc nainetl arc usually parties to the 
transaction; they are cbmiiionly the atiornit-'^ of the grantee, 
and to them the grantor has a right to re«(‘.-l for intelligence 
respecting the transaction, and their names theretbr* ought 
to be set out in the memorial. 

Bext Serjt. contra. As to the fiinst objection, admitting that 
the witnesses U'cre insufficiently slated in the memorial, the 
warrant of attorney alone would be thereby ailected; but it 
has never yet been decided, that where it appears on the 
rectird, as here it does, that the same persons are witnesses tp 
the warrant of attorney aud to the deed, that is not sufficient'. 
This is distinguishable from all the decided cases. Here the 
grautor had every iutbrmatiou he could want, for he had the 
names of the witnesses to the warrant of attorney and of the 
witnesses to the indcntiu'c. lu fow Jiraam v. Txaacs no wit¬ 
nesses appear to Iiave been named in the memorial. In Hart 
V. Locelace, the witnesses were defectively set out, for it did 
not ascertain any one person in whose presence the deed was 
executed. IVatts v. MUlard (c) is a case strongly favourable 
to the grantee, tor there the Christian name of one of the wit- . 
nesses to the u'arrant of attorney was not set out in the liicmo- 
rial, yet Lord Kenyon C. J. held that there waR no weight in 
the objection; apparently, not because the cl^llan name was 
not neccssar)’ in order to identify the witness, but because 
(there being several instruments attested by the same person) 
tile witness’s name appeared in another part of the memorial, 
act only requires that the names of aU the witnesses shaU 


(d) 5 Term Bep, 641. 
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appear on tlie ciirolmcnl-, which is here observed. Where 
there is no express decision on the pointy the court: will be 
guided by arii\Jogy. The act requires the consideration to be 
set out, yet i;!t /las been held, titat if the consideration be once 
set out in the memorial of one out of several deeds, it suffices. 
So, if the names the witnesses once appear on the 

memorial, as here they do, they need not be repeated. Next, 
the defect, if it be one, invalidates only the single instrament 
to which it applies. It is a suflicient penalty on the omission, 
tlvit the grantee Ib^cs the aid of liis judgment, or his warrant 
of attorney. The words of the act require no more. The 
words ‘‘^eveiy such” arc to be taken distributively, it means 
every such deed, namely, in the memorial whereof the requi¬ 
sitions of the act are not eoinplicd with, shall be void; .every 
such bond, with respect to which they are not observed, shall be 
void, every such instrument, with respect to which, &c., every 
otlier assurance with res[)eet to which, &c. The argument is 
not new, that by force of the w'oi'd “ assurance” all the instru¬ 
ments collectively are vitiated, but the words of the act are, 
“ other assurance,” and thev must therefore mean an assurance 
of which no deed, boiul, or in-trument constitutes a part; and 
the opinion of Lord Loughhorough Chancellor, iv^Tlie Duke of 
iiolto7i V. WiJUam.^, on that point, is directly contrary to the 
statute. In Ha7't v. Lovelace, Lord Ke77//07i, who was no 
friend to annuities, ackno,wledged he was not prcjiared to say, 
whether or not all the instruments given to secure an annuity 
must be set aside, merely because one only is not properly 
registered. The Court of King^’s Bench had before the date 
of that case decided that a defect in the memorial vitiated only 
the particular instrument, (o) As to the second point, enough 
is set out to disclose to the Court what the trusts are of Uie 
'^demise to Sir J. T. Wheate. It appeal’s that it was made for 
the consideration of the price of the annuity and the agree¬ 
ment to grai^^L and that it was intended for the purpose of 
better sccur^pthe annuity. This therefore shews that the 
termor is a trustee for the annuitant; if it had merely been a 
demise upon the trusts in the indenture declared,” that 
would not have sufficed. This is distinguishable from Ley- 
cesterv, Lockwood; in that transaction there were trusts for 
five different parties, the grantor, grantee, and strangers, and 
there were no woi-ds whence it could be collated who were 
(a) Ex parte Chetier, 4 Term Rep. 694. 

all 
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all the persons fur whom LocJswood and Aclcfm were trustees. 
Ill the cases of Desenfam v. O'Bn/en (a) and Bradford v. Bur- 
land, {b) the Court of Kihg’s Bench decided ou. the ground of 
an omission in the ifiemorial of trusts which expressly appeared 
on the deed. So in Dolman v. Dohnan, Lord Kenyan relied 
on the ground that there were trust|iifor other purposes after 
the annuity was satisfied^ which sub^quetu trusts were not set 
out; and Lawretue J. concure in putting the case on the same 
ground. Askew v. Macreth waa decided on the point, that 
Coiitts w’as, until default in jiaymeiit, a trustee for the grantor, 
which was not stated in the incniorial, so that tho grantor 
stood in a more advantageous situation than the memorial 
represented him. In Taylor v. Johnson there was an express 
trust to permit the grantor to receive the rents and profits till 


dctilult, wliich is still stronger than the rtise of a resulting 
tiiist. Here it docs not appear that there, was any otjier trast 
than for the grantee. But this case has been decided almost 
in terms, in this Court, (c) The sjunc case of Difaria v. Htnrt 
came before the Court of lixche([uer; and Macdonald C.B. 
observed, that in Askew v. Macreth Omits was a trustee for two, 
but in the case then before him, there was a trust for one 
only; and after that was satisfied the trust ceased, and Gra¬ 
ham. B. concurred. Let the question be here asked, which is 
there put by Mansfield C. J., “ upon reading the deed, t«)r 
whom docs Sir J. T. fVheate ajipear to be trustee ?*’ Tlic 
answer in manife.st. 'fliis dcci.siob, tlien, exjdains the dis¬ 
tinction between (he two classes of cases. But if there were 
a trust for another, the plea ought to have averred it. The 
plea therefore has not gon6 fiir enough to raise the question. 
As to the third objection, »he act does not require the names 
of the attornies to be set out in the memorial: no case has 
decided that it is necessary so to do, and the practice is n<jt 
to set them out. 'fhe parties, whose names are by the act 
required to be slated, mean the principals,,,not agents. If 
every person who had any thing to do wit^^int transaction 
were to be deemed a party, it would have bwfi umiecessaiT to 
specify the witnesses in the act. An attorney is no more a 
party to an annuity transaction, than he is a party in a cause. 

Lens in reply. As to the first point, though the memorial 
contains the names of the persons who in fiict attested the 


(rt) .1 iii*/, 5.59. (c) Deftiriav, Sturt, ante, ii, 225. 

(6) It East, 445. 
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execution warrant of attorney, yet it does not indicate 
feet: the statute requires it should appear on the memo¬ 
rial who are the attesting witnesses. This memorial rather 
disaffirms thaiianplies their attestation of the warraut of attor¬ 
ney, by coiifiaing their attestation to the indenture. The same 
argument was used miO^n Braam v. Isaacs, but it did not 
there prevail. In tba^TOsc the ws^’rant of attorney was ac¬ 
tually produced in court, when it appeared attested by the 
same persons as die indentune. Hart v. Lovelace is not dis- 
tin^ishablc from tl^s case, on the principle, which is, that 
the memorial nnist^point out to the attention of the reader 
what witnesses attested each instrument. In IVutts v. Millard 
the questiou was wholly ditforent, being only whether a wit¬ 
ness who was named, was named sufficiently. Hodges v. 
Money (a) is inapplicable. E.r parte Chester was decided in 
Lord Kmi/ons abscncej so tliat when ht^ snspcntls his assent 
to that ca<e, he does not vaciiiate in his judgment. The case 
of Willey v. Wheeler there cited does not appear to corrobo¬ 
rate Ex parte Chester, and Lord Longhhoroti^i^k rejcclcd tlie last 
mentioned case. The Duke of Bolton v. fVillinms has always 
been respected as a iea<ling decision. VVlnitever deeds or 
instruincnts the aniinitant taUes as part of his ('^urance be¬ 
come a part of his a.'SUJ'ance, and he cannot aftertv’ards reject 
cither of them; hut if there is a tleiect in one part, it vitiates 
the whole. No. case has ever yet <lecidcd, that one of the 
securities being defective,*any other of them can he enforced. 
As to the second point. Lens admitted that it was sufficient if 
either the trusts were set out, or if enough appeared on 
the memorial, from which the Jiurt could judge for w'liom 
the termor was trustee; but this memorial disclosed neither. 
Undoubtedly tlu'rc must have been here a resulting trust for 
the grantor; and whether resulting, or cx|)ress, it must 
equally ,be stated on the memorial. [Gihhs C. J. mtimated, 
that there might be a diflerence between an express trust for 
the grantor w|iyiefault in payment, and a resulting tru.st for 
the grantor therefore even if it were necessary that the 
memorial should notice the fu’st, il^ might not be necessary to 
notice the latter. For suppo.se that a term wa.s crcatctl 401* 
securing an annuity payable hall* yearly, up«>n an estate which 
was let at a rent payable quarterly, if there were an express 
trust for the grantor till default, the trustee would be 

(rt) 4 Term Rep. 500. 
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lioimd to pay him the fii’st quarter’s rent as received, 

whereas, if it were only a resulting trust for the grantor, the 
trustee might nut be warranted in paying over any part of tlie 
rents to him until he had seen the first half-year’s annuity 
paid.] Lejfcester v. Lockwood, Lens mgrecd, did not govern 
this case, because there were trusts furj^angers to the annuity 
transactiuii, newly introduced in j^j^mance of a former 
agreement. In Lefaria v. Sturt Macdonnld C. B. does not 
pursue the-decision of the Uou'?e qf Lonls in Askew v. Macreth. 

As to the third objeetiuu, it is said that the attornies are not 
parties; if the statute intended to require-only the narnes^of 
the grantor and grantee, it would be nugatory; for it is 
scarcely possible that in any mcmoi-ial of the transaction their 
names should fail to appear: so narrow a coustrnction of the 
word* “ parties,” theretijrc, would defeat th« jiurpose of the 
act, which was to bring into the view ot those who might 
inspect the memorial, the names of all the la rsoiV' wlio bore 
any part in the trausactiosi. 

Cur, ado. vuU. 

Gibbs C. J. now delivered the opinion of the Court. 

This is an action of replevin for distraining the goods of the 
plaintifV in a i^rtain dwelling-house, tnid a certain close. The 
dcfeudaui makes cognizance as l.aililf of Sir J. T. Wlwate, 
and avei’s that the plaintilV held the premises as tenant to Sir 
J. T. Wheate, and that the rent wag in arrear. and he dis¬ 
trained as bailin’ to Sir J. T. Illieate. Tlie }daiulill’ pleads, 
that fVdtts Avas seised of the premises in virtue of his rectory, 
and demisetl to the plaintiff, ^uul that lie was in possession 
under this tlcmise from ffatls, and that afterwards JFatts 
granted an annuity to Humphries, and tliat a memorial thereof 
was registered; and tlic [ilea sets it out, and that no other 
memorial \yp.< ever registered. Tliere is a dtnnurrer to this 
plea. There are two other pleas in bar, and after stating the 
securities, they say, the vvarrant of attorney udluesscd 
by A. B. and J. G., and that no memorial ^registered 
according to the statute. The defendant replies, that a me¬ 
morial was enrolled, and sets it out; but it is not therein 
mentioned who arc the witnej^es to tl»c warrant of attorney; 
but by the replication it appears they are the same persons 
who witnessed the deed ; so that in point of fact, the person 
consulting the memorial has the benefit of access to all per¬ 
sons 
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sons who xv&et witnesses to any of the instruments. Three 
objections are niadc to this memorial. 1 take the second ob¬ 
jection iirstj miich is presented in the same form, both on the 
demurrer to the first plea in bar, and on ihe demyrrer to the 
replication. ' The inemOriul states, that on the 10th of Juyie 
J813, by indenture Watts of the first part, Humphries 

of the 2d part, amrSir J. T. fFluate of the 3d part. Watts 
granted to Humphries a certain annuity of 800i. per arm, for 
Watts’s life; and for better «n(l more eiTcctually securing the 
said annuity. Watts grunted and sold the premises to Sir J, T, 
Wheats for the term of 99 years, upon the trusts and for the 
purposes therein expressed and declared. Observe, it states 
that the more eflectually securing tl#c annuity, was the pur¬ 
pose for which Walts grunted and sold to Wheate upon the 
tiTists therein ex^iressed; the memorial shews that the convey¬ 
ance \vas made on the tnists in th^ indenture mentioned, * 
having before sai<l, that the term was granted to fllieale for 
the purj>osc of securing the annuity. 'J’lic objection is, that 
it does not appear for whom niieuie was trustee, nor what the 
trusts were. It happens that a case lias already been before 
this Court, and has been decided; and although there may be 
some little distinction, it is almost in terms tlm same as this 
case. [Here his Lordship rcjul the import of D^jwva v. Sturt.'} 
It was objected in that case, that the powers there given, and 
the manner in whicli tliose powms were granted, did not ap¬ 
pear ; but the Court askcil a tpieslioti, which, if asked here, 
must be answered in the same manner. Can any one, having 
read this deed, hesitate to say for whom the termor is tnistce ? 
For what is tlie dhlbrcnce he^cen that case and this ? In 
this, there is one. circumstance stronger than in Defaria v. 
Sturt: for here it appears that the trustee was nominated by 
Humphries, and was nominated for the purpose in tlic inden¬ 
ture ej:prcssed. It is said, there may be other trusts in the 
indenture. There may he such : but it lies on the annuitant 
to shew tha^iCJ^e arc such utlior trusts; mid that is the dif¬ 
ference betwe^ this ease and that of Leicester v. Lockwood, 
It docs there appear on the pleadings that there were other 
tmsts in the indenture, which ought to have been expressed 
in the memorial, and were not. Wc think, therefore, the 
present memorial is su[)portcd by the case of Defaria v. Sturty 
and is clear of that objection. 

Another objection Is, that the memorial does not contain 

the 
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lihe names of the attornies named in the wat$^t of attorney 
to enter up judgment. The statute does i|pt require that. 
(Here Iiis Lordship read the words of the act.) It is impos> 
sible to say that thS * legislature meant to comprehend them 
under the description of parties, 'f^y are not more parties 
than the witnesses arc; yet the leg^|||pre thought it neces¬ 
sary to enact that the witnesses should be named. 

llie third objection is, that the witaiesses to the warrant of 
attorney arc not named in the memorial. On the plea in bar it 
appears there were witnesses to that instrument, and that they 
were the same persons who witnessed the deed. The me¬ 
morial, it is true, does not say they were the witnesses to the 
warrant of attorney. The statute says, the memorial shall 
contmn the names of all the witnesses. Literally, this memo¬ 
rial hoes contain the names of ail the witnesses, although it 
does not state that they are the witnesses to the -waA'ant of 
attorney. If any fraud could result from the omission to state 
to what instrument these persons were witnesses, 1 should not 
favour this construction. But the object of the act is satis¬ 
fied : when the names of all the witnesses to the transaction 
are given, the party has all the information that can be given, 
to enable hiqi by examination of those witnesses to trace out 
die circumstances. The case of Orton v. Knight (a) does seem 
to favour our construction. A witness attested the execution 
of jin indenture by A.,B., and C. The memorial stated him 
to be witin'ss ;o the execution by A. and C., but not by B., 
yet this Court hold the memorial good. The plaintiff*s doc¬ 
trine is, that a defect in th^ memorial as to any part of the 
securities avoids the annuity itself. On the hypothesis of those 
who contend for this doctrine, it must be admitted, that if void 
against J?., the annuity would be void against A. and C. also; 
and cither the objection is null, and the memorial is'good for 
all three, or else it may be bad for the execution of B., and 
good for that of A, and C, So the warrant of ayiorncy may be 
bad, and the other securities good. There isrln^ed a note of 
the reporter subjoined to that case, refening to Tan Braam v. 
IsaacSi tind saying, that when the same witness attests several 
instruments, it will not be sufficient if the memorial only men¬ 
tion their names as witnesses to one. It does not, however, ap¬ 
pear that this point was so decided: that cause of Fan Braam 

(a) i Bui. PwU. 153. 

Y 0 L.VI. H and 


137 

1816. 

Bbown* 

V. 

Rose. 

C 138 


[ 1391 






«• 

lUwb 


itndPiAaocfr-stool overi ind there was- some . toofAk, dOet 
B^appear up 4 |lhvhich of the grounds it- was ultimateljT/d^ 
i^cijd* But if it was so held, and if the o^'ection be good, wa 
are>^neverth(deM of opinif^ that itaSects the warranty of attor¬ 
ney only} for though i^ras held iq,|,.the case of Thf Ihtke 
Bohm V. Bf«/fiani«'tiq|p a defect ih one of the instrnmei^ 
affected all, we cannot think that such was the intrat of the 
legislature. We think it was only meant that the want of the 
prescribed observances should vitiate the particular security^ 
fof*on looking into tlie act, it appears there may be different 
memorials of the different deeds, and that the deeds may be 
executed at different tipies; and therefore we think the intent 
is that only the partichlar assurance shall be void, with respect 
to which the requisites of the statute are not complied with. 
The demise therefore is .valid, and consequently the distress is 
good, and the cognizance must be sojiported, and the ju^- 
ment must be entered tor ^ 

The Defendant.. 


[140] 

Afrilis. 


Lunn c. Paywb. 


In debt on 
bond given to 
Uie obligee, 
conditioned 
ftr payment 
of an annual 
sum to the 
wife of the 
obligor, a 
breach assign* 
ed in noa^M. 
payment of 
the annual 
aum to Uie 
obbgee is ill. 


was an action of tlebt on a bond given by the Defend- 
ant to the PlainUff in a penalty conditioned that the 
defendant should paylto the defendant’s wife, for her separate 
maintenance, a certain yearly ISra during her life, and the 
plaintiff aliegedLas b breach, living the wife, that the sura was 
in arrear and unpaid to the plaintiff. After non'^est faettm. 
{beaded,.^nd a verdict fur the plaintiff, Vaughan Serjt. had 
obtained a rule nisi lo arrest the j udgment, because the plain¬ 
tiff had shewn no breach of the condition. 

Lens Seijt..dip«’ endeavoured to sustain the declagration. 


iQU'ging that the breadU sliewed the legal effect of the bond 5 
for payment to the defendant’s wife might be described as’ 
payment to the plaintiff. Tne churn was his, and the arrefu'a 
^ere legally due to him. It might have been, perhaps, more 
minutely described as a payment to the wife j though that, 
would merely have been to set out the evidence, insteatl of 
itating the legal effect ot the obHgation. The only phrsons 


here. 
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liei^ ,bettipc»n wlMm a contract ooidd siribsist^e tbe plaintiff 
aad''defi»idaat. The wife is not a separateTlrBon from the 
pUintiff with regMKlyo the.busfband^ .hwever tiie case might 
be stat^ if the payment bad> beeiieti|i|4ated for the benefit of Paymb* 
^etrai^er. Tbe paymem&by'tbe hiitt|j^‘to tlie wife woiiM 
bd^ja law a payment to liimself. therefore became 

dfie to the pldntif^ and it would'faevaaperfluons to add that 
i^became due to tbe plaintiff by asoofof its not having been 
paid to the wife on account of the plaintiff. 

J^oug/iatt Seijt.y who would have supported his rule, was 
relieved by 

The CmrL We cannot go with tbb^ .plaintiff’s counsel, in [ 141 3 
thinking these arrears were ever - dne to the phiintiff at all. 

Nbthkig is due to the. plaintiff* but the penalty of the bond, 
and the penalty is due to him by reason of these sum not 
being paid to the wife; 

Rule absolute. 


Thistlewood, qui tam, r. Cracroft and Another. Aprii 2 &. 

nnHIS was an action brought upon the stat. 9Am.c. 14.1«ayai to» 

s. 2., aftnr the lapse of more than three months, to ^daratioi^do 

recover from the Defcndaiits money won by them at plav from app^a/ on 

* * * * tbe record! to 

a third person, and also the treble value thereof. Upon the be tiled within 

trial of the cause, at the sittings in Afiddi^s'car.after 

terra 191b» before Gibbs C. J., the offence being j>rovcd to "ssarytocon- 

havc been committed in March 1812, and the declaration 

appearing on the record to be of Hihsry term 1815, in **’dcr 

to shew that the plaintiff hhd commenced his action within the deciara- 

the year after the offence, he put in evidence a writ sued out and sh^fng^* 

the 22d of February 1813, returnable on tbe first 

day of Easter term. It did not appear to have been returned, the roi! down 

Best Seijt. for the defendant, objected, that although that writ 

was sued out withiu the year after the offence, yet, pnmdfadey mon Pleas, 

it appeared that could not be the writ on which the plaintiff ' 

now sued, for that inasmuch as the declaration did not appear to entitled of the 

term in or 

afKrirhidi 'tlic trial takes place, itftfrnisbesno evidence of the date of the declaration. 

H 2 be 
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1815. be filed within^ year after the writ sued out, it could not he 
witn%at wii^ without shewing the continuances. 

V. Copky Seijt. for the plaintiff endeavoured to connect the 
cascRoft. gu(j tiiQ declaration by the evidence of several rules, 
C 142 ] giving die plaintiff tj^ to* decl^ from Mkhaelims term 
^ ^ 1813 to the last day ol^^nu^ term 1814, but the first of th^ 

was a rule in an action against Cracroft only, and none of 
• them were proved to be seryed, and he abandoned this evi- 
drace on the subsequ^t motion. The jury, however, under 
the direction of the Chief Justice, found a verdict for the 
plaintifl^ subject to two questions, the first of which alone was 
afterwards spoken to,-^. whether it was sufficiently shewn 
that this action was commenced in due time. 

Accordingly Best Seijt. having on a former day in this,term 
obtained a rule nm to set aside the verdict hud enter a non* 
suit, upon the authority of several cases (a) which he men¬ 
tioned, ^ 

Copley Seijt. now endeavoured to support his verdict, con¬ 
tending that it was sufficient if it were shewn that the decla> 
ration was within a year of the writ,^nd that in such case the 
proceedings were all regular, for which he relied on Parsons 
y. IRng. It was agreed, that the record in tli^^rt did not 
shew the true date of the declaration, for if a cause was tried 
in term, the- piacitum %vas always entitled of that term; if 
at the sittings after term, the piacitum was entitled of the 
term preceding the sittings: but that this declaration was 
filed within a year.«f the w'rit sued out, appeared from this 
circumstance, that if the plainfiff docs not declare within the 
year after the .^return of the writ, the plaintiff is out of court, 
but here the defendant, by pleading to the declaration, admits 
- that the plaintiff is not out of court, and by consequence, 
admits that he has declared within the year after the writ 
sued out. In Harris v. fPbolford, the first writ never was 
£ 143 ] returned, though it was sued out in time, therefore the pro¬ 
ceedings were irregular, and were so held. In Weston v. 

' Fournier Baylep J. says, the suing out of the second writ 
jwas at least primd facia, evidence that the first writ had not 
been returned. In Stanway v. Perry {b) both the writs were 
of the same tem, but the production of the second raised a 
presumption that the first had not been served, and only the 

(«) Harrii v. WooUbrd, 6 Term Bep, 617. Par$on$ v. Kiitg, 7 Term % 
.Weston V. FourtaeTf 14 Ea$tf 491. {b) 2 Mos, 4r Ptdli 157. 

first 
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first writ bein^ hi time, it became necessary ta shew its return. 

Stanway v. Ferry H therefore not advers^p the pWntiflf. 

There is only one writ in evidence, and the Palntiff is entitled v. 
to say, that is th^writ on which he declares, and to make ®*A®*®*’f* 
that his prmdfade case. If there il another writ in existence, 
the defendant may shew, it, as was dpne in Stanway v. Perry, 
where the second writ was shewn to %(ist, and to have been 
served, and therefore was taken to be the writ declared on; 
and that writ was clearly cut of time, and the iii'st writ was ^ 
not shewn to have been returned; and therefore the connec¬ 
tion between the first writ and the second was wanting.'* In 
HutchxHson (a) qui tam v. P^er, the writ was sued out within 
the year after the offence, but it was not continued on the 
roll, so as to connect it with the record, which was, as the 
practice of this court with reference to the time of trial re¬ 
quired, entitled of Hilary term 1812; and inasmuch as there 
is a distinction between the practice of the two Courts, and 
though {^plaintiff in the King’s Bench is not out of court for 
want of declaring until a year after his writ sue<l out, yet as 
by the practice of the Common Picas a plaintiff is out of court 
unless he declares within two terms, there was a necessity in 
that case fp|.‘ shewing continuances to connect the writ with 
the declairation, if any such necessity exists here; but the 
Court there held that it was sudicicut to produce a writ, upon C H4 ] 
which the declaration may possibly be founded, Avithout shew- * 
ing the continuances through which alone it can be founded 
thereon. The caption of the placitum therefore furnishing in 
this court no evidence of the time of declaring, the fact is 
always to be shewn by extfhaeous evidence. The plaintiff has 
given prvnd facie evidence that he declared within the time, 
and the defendant has not impugned it. 

Best, who was prepared to support his rule, was stopped by 
the Court. 

Gibbs C. J. My Brothers all think it lay upon tlie plaintiff 
to go further in this case. The counsel on both sides have 
fairly agreed ^ the rule, and differ only on the evidence neces¬ 
sary to bring the case within the nde. They agree tliat the 
merely riicwing a writ sued out is not sufficient, unless the 
plaintiff connects the subsequent proceedings with the^t. 

If the declaration was within the usual time of declaration. 


(a) Ante, iv. 500. 


that 
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" U pm^gj p ^^»***^g of ^*9ji tb&4eoHiratl«ii ww deliY<ti)ei|^ U i!«qukM^ 
». »|»e ooDoeotfd.fth liie.>«Ht «liy evidence; but eviteae^is 

in the CoufticfifKkig’e Ben€ih.fUld In this Court. j|n 
the Court of King’eiOenCh the .record itedf proves the.dndn0f 
•the declaration by •thMtomortiiidiiBint the head: but heredHd 
record itself dees not«|lh>«e the(dateo6tbe declaration^ feridie 
>plaeitwn is always .eadUed of die term m which die tiiabiSy 
or, if •'tbercauae be*tiied out of term, (hen the placatum iaien* 
titled of4he tenn preaeding. The Court tlierefore tbinky »that 
the plaintiff nmst lurdiery and diew that the declanUion 
was delivered within^diie4liiie4ifter the writ, and here, ^since 
tliat 'fiict does not i^ipear by the placUuuiy we think it ought 
to be supplied by otbiHr evidence. 

r Rulejibsohite. 
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jipni 2 s. Stbslr, Demandant; Clbnnell, TeAafit; Bbnn, Vouchee. 


cMsot Send vouchee bad instructed his solicitor to suffer a 

* wiere a * recovery of all those his free lands in Briscot within the 
vouchee had, borough of j%remoftly in the county of Cumberland, and of all 
Uonsto Unffer lands and hereditaments situate in the county of 

a recovery, Cumberland. The solicitor prepared, and the vouchee exe- 
deedto^ead outed, a deed to lead the uses, which conveyed ** all those 
the uses pre- closes called and commonly known by the name of Brisco, or 

pared in pur- * ^ 

saanee there- Brisat closes, jsituate widliu the parish of Egremmt, in the 
county of Cumberland, containing by estimation ^ acres or 
rish in which thereabout, and then and for some time past let to and occu- 
^ 1 ^ pled by Kitchen along with his farm of Blackhow,** The 
SSbed of lands in the parishes of Cleator and Egremont. 

deed with Heyvocod Seijt. now produced an affidavit that BrtKO closes, 
Mt^lnfrar' Consisting of 50 acres, except a part containing 4 acres called 
a^treirram- j^grig ^ow, were situate within the limits of tbe borough 
Egrer^t, which circuinsfsnce had led to the mistake, but 
tSarwo^ within the parish of M^remotU, but were within ai»d 

parcel of the parish cf St. John’s: that now and at the time of 

iSt laniit Uie pvUh nuned in the deed sad recomy* 

executing 
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Qxeciiting the deed to lead the uses, they 'w%re in the occu- 
padon aSJohn KUchen, along with Blaekhouj^rmi that the gfgKLg 
whole of the parish of St. John*i was in the ^nty of Cumber^ Demimdaiit; 
iandf that the parties intended the premises should pas^ and 
all alive and consenting to a\i amendment, which he 
^^yed might be made, both in .t^e 4|ed m the uses, and 
in the recovery, by inserting the pmisll of St, John’s instead of 
fhe parish ^ Egr&no^t, He .conceived this application to 
amend the deed to be authorized bj^ a p|ecedent in the • 
case of JCinder^, Uemcwdonf; DomwWe, Tenants Bav^Jj^f [ 146 3 ^ 
Vau€hee,{a) 

■Ihe Cmrt rejecting the first part of the application as 
id)solutely impossible, he confined his prayer to the amend¬ 
ment of the recovery only, urging that the premises st^ciently 
passed by the depd, being identified by foui* circumstances in 
which the deed coincided with the fact, vk. in the name of the 
•closes,' the quantity of laud, the name of the occupier, and 
their being in the county of Cnmberlandi and a mistake in the 
additional description of the parish in which they were sup¬ 
posed to be, would not vitiate the conveyance; and as they 
had well passed by the deed, he prayed that the recovery might 


be amcn(|||^pursuant to the fact, by inserting the parish of 
St. John’s instead of the parish of Egremont. 

The Court observed that the closes inserted in the deed 


were those for which the vouchee himself gave instmetions, 
und if there was any mistake, he*had himself mistaken the 
parish. But suppose that some part of the land was in the 
parish of Egremontf though all might be in Cumberland^ in the 
occupation of £ittc/te}i, anfl known by the name of Brisco closes; 
in that case the description of the parish would be restrictive, 
and that pait only would pass by the deed. And they refiised 
the application. 


_ («) Ante, i. 257. In that case it is not stated that there was an>' applica¬ 
tion to aniend the deed: tiic entirety of certain tenements in Chiljroom was 
omitted to be specified in the deed; but jhey nevertheless passed tliereby, 
being comprehended widiiu the descriptiun of “ ak otiier the hereditaments 
of the Vouchees in the parish of Chilfroom," and C/ti^rooiu was already named 
in the recQveiy, and the only amendment praye<i, as to those^remises, 
the increasing the number of messuagi^, and acres, kc. in Chilfroom ; 
idiirii the Court permitted. In the present case, although there were 
.nl mrds in the instructions for the deed, it did not appear that there 
ill ^ deed itself any general words that could comprise lands in St. John’s 
parUbj if tb^ did not pass by the specific description. 
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A., employ/sd 
by the De* 
fendant to 
transport 
goods to a fo< 
Toign market, 
delegates flie 
entire employ' 
snent to the 
Plaintiff, who 
performs it 
trithont the 
privity of the 
defendant: 
beld that the 
plaintiff can¬ 
not recover 
from the de- 
fendanta com¬ 
pensation for 
such service. 
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S^BMALiNG |r?^BOMUMsoM and Othcrs. ; 


f|p^IS was m action for conimissioi% work andlabofn^^ andf 
A money paid, brought £> recover a compensation for the 
PlMntiiT haviog^^fihi^ed and forwarded a quantity of cocoa for 
’ the Defeu8antlfroinZondo» to tinder the following 

circumstances, as they Appeared upon the' trial at the sittings 
after Hilary term 1815, before GUtb^ C. J. in cohSbqueficig 
of HuU^Sf the defendants* brokers in lyondon, having reborn- 
mended Aldibertj Becker, and Co. to the defendants as per¬ 
fectly safe persons, the defendants wrote to Hulletts, that 
although Aldibert, Becker, and Co. were unknown to them- 
selves, if they, Hulletis, thought them respectable men, the 
. defendants would employ them to transport the cocoa to 
Amsterdam, and Aldihert imdertuok ^ conduct the whole, by 
the circuitous route which the state of Bttropean commerce 
then rendered necessary, and the defendants knew no one 
but Aldiberl, Becker, and Co, iii^hc business. Aldihert, Becker, 
and Co. employed the plaiiitid^ who was indebted to them, to 
perform the whole business, which the plaintilf did, but without 
any communication ht^with the defendants, and he now looked 
to the dcTend^ts for payment, whose defence was, that tliey 
were liable to Aldihert, Becker, aqd Co., whom alone they had 
entrusted, and to no one else. Gibbs C. J. strongly inclined 
to think there w'as no privity between the parties, and that 
the action would not lie. The jury found that the goods 
were ^ent as was . intended, but that there was no privity be¬ 
tween the plaintilf and the defendant, aii<I a verdict pa.ssed for 
the plaintiff, subject to an award as to the amount, and to the 
opinion of the Court, wilcther under these circumstances the 
plaintiff was entitled to recover to any aud what extent. 

Accordingly, on a former day in this term. Best Seijt. ob- 
' tained a rule nisi to set aside the verdict, and enter a nonsuit. 

Shepherd, Solicitor-General, and Bens Seijt., on a subse¬ 
quent day, shewed cause. The peculiar state of the commer¬ 
cial Yvorld at the time of this transaction, rendered it necessary 
that the goods should be conveyed by such concealed agents 


as 
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asAldibertf Becker^ fiiltl to, might employ; and they having 1815. 
fpupd such an one in the plaintiff, he forthwith became the 
imihediate agent of the defendants, and entitled to look to ». 
them for payment. This case differs^from that of Cull v. Back-^ TupMtiiraosr. 

(a) cited by the Chief Justice at the trial; for there the 
plaintiff was employed to do only a p&^t of the business which 
the defendant had commissioned the prime agent to perform; 
whereas here is a transfer of the entire employment, and the 
plaintiff is responsible for the Whole to the defendant, as well 
as to Aldibert, Becker, and Co. At all events the plaintiff may 
recover for a certain part of the money, being that which he 
actually disbursed, and a certain part of the work, being that 
which he himself actually performed in Englawl. It will not 
follow, that if the plaintiff may recover, all the persons on the [ 149 ] 
continent, who had any share in transporting the goods, may 
therefore in like manner recover their respective debtis against 
the defendant; for those persons all acted by the orders of the 
plaintiff. He who deals with an agent, believing him to be a 
principal, may, when the principal is discovered, charge the 
principal. 

Adjomatur, 


On this day G‘Ms C. J. relieved Besl from supporting his 
rule, and delivered the opinion of the Court. 

There is no privity behveen the plaintiff and the defend¬ 
ants. Thcic was notliing by which the defendants could con¬ 
jecture that the plaintiff ever would be introduced to them; 
nothing by which they should know that they ever should 
meet with such a person as the plaintiff. The defendants 
must, indeetl, know that some persons must be employed 
under Aldiberl, Becker, and Co. to get the goods to Amsterdam, 
but there is nothing whereby they ever authorized Aldihert, 
Becker, and Co. to employ any one person to conduct the 

(«) CuUv. Bachfiin!^\ B. H. Cuihlhnll, sittings after Hilartf term ITPS, 
before Lord KcHtfott C. J. That was an^action for work anil labour, and 
money paid, broii;'ht to recover a compensation for conveying com from the 
interior parts of Xorth America down to the coa'>t, and the dues'paid on •shi|v- 

S _it. A person who was commissioned by the Defendant to puicba'«e 
shiji wi'.cat for him, employed the Plaintilf to bring it down to (he coast, 
and to pay shipping charts, &c., but failed to pay liim, whereupon Ini 
claimed the amount from the Defendants, who had not at that time paid to 
their immediate agent any part of the sura due for this service. Lord KcH^im 
C. J. held that the plaintifi must sue the person who actually employed liim, 
and not the defendaut. 


whole. 
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ii4i0le. An ailment ;w8s raised by the SeUdter-^knenA dfi 
^ ground, that the defendants must knour that strifee dae 
V. . inrould be employed by Ji&bert, Bedcefy and Co.; but be for- 
.THoMEmmN. iijg tjiiit another .person intix^ced JUSHmt, 
imd Co. to the defendai^, as the persdns who were to 
the whole, and there :|yr no pretence that the defendadts ever 
authomedtbem to empl(^ an^4»ther to dothewhde inider 
-them: the descendants looked to Mi^nert, Meeker, and Co. 
only, lor the performtfhce of the work, ami JJdibert, 
mkd Co. bad ^- jcight to look to the defendants for payment, 
nnd nocuie eMbmithat r^ht: the consequence therefore is, 
that the plaintiff must be 'nonsuited, and the rule to set aside 
the rerdict must be made absolute. 


C ] GnsBNHiLL V, Mitchej.. 

May 1 . 

rSc^aTud* $eijeant having obtained a rule for judgment 

mentu^cue as in case of a nonsuit, for notn-oceeding to trial pur- 
«* *ii"Si«^sa *’ notice. Shepherd, Solicitur<^eneral, shewed cause 

«enceof docu- iqmu an affidavit, stating that the Plaintiff at the last sittings did 
Se proceed to trial, (which it t|is his intention to have done,) 
last trial, it is in cousecjiience of the want of certain documentary evidence, 
to stat^what which he was advised by his counsel, just previous to the trial, 
the evidence necessary to prodi||^ in support of his action; not saying 
what the evidence was. Vaughan, in support of his rule, con¬ 
tended that the plaintiff had not chsclosed sufficient matter to 
the Court, and he compared this to tlie usual case of opposing 
the like rule upon the absence of a material witness, where¬ 
upon the practice of this Court requires, that the name of the 
witness ahould be stated, othei*wise the affidavit is insufficient. 

But The Court held that it was a verylshort process to g^vc 
a witness’s name, but it might be very complicated to state 
what the documents were^fand they discharged the rule on a 
peremptory undertaking to tiy at the sittings after Easter 
term. 

if Rule dischaiged. 


The 
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XpmpSJiy of Prppiiotors of *tbe ST^FronosHiBB and 
’'jH^ESTKasviBjs Canal Navigation v. The Company of 
Propi^ietors of the Navigation the Tavirr to the 
Maassr. 





T 


HIS was an action of debt |5or. 8182. 11«. 5d. due an^ofA canal act 
right .payable by tlie Defendants Ao the'Plaint|fl& for Sic of 
certain jrates, duties, and tonnage-for and upon the carrying 
divers goods in divers barges of the defendants, and for the heav^ goods, 
passing and navigating of divers barges of the defendants, upon JhaVccrtSif 
the havigable canal of the plaintiffs. The dtfendants pleaded goods were 
the general issue, and paid money into court. The ciyise was 
tried at the last Stafford summer assizes before JOaUas J. an<l ten 

, , 1 • .<«> t • 1 vears snbse- 

a verdict was taken for the plauitiffs, subject to the opinion of qnent consent 

the Court upon a case, and also to a reference as to the 

amount, if the Court should think the plaintiffs entitled to same species 
_ as light goods, 

recover. win not cn- 


The case in substance was, that by an act 6th O. 3. the t'**® t**® 
plaintiffs were incorporated and empowered to make and demand^for 
maintain a navigable canal, 'd$iidi was afterwards made. *{j® 

that act, in consideration of the plaintiffs* charges &e. the goods, 
plaintiffs were empowered to deniafid for tonnage and wharf¬ 
age, for all iron, iron stone, coal, ^t^es, timber and other 


goods and commodities whatsoever, which should be carried 
upon their canal, such rates or duties as they should think fit, 
not exceeding l^d. per mile per ton. And tor the better 
ascertaining the tonnage of timber or wood, 50 feet of round, 
or forty feet of square oak, ash, or elm timber, or 50 feet of 
Ar, or deal, balk, poplar, and other wood, were to be rated for 
one ton. By an act,^ 10 G. 3., reciting the former act, and 
that some amendments therein were necessary, and some far¬ 
ther and other powers and provisions wanting for the said [ 1^2 ] 
navigation, it was enacted that every boat passing through any 
lock on the navigation with less loading than six tons, should 
pay the plaintiffs as a lock due, for the waste cf water, 6d. 
each lode which such boat slmuld pass through, and also a 
tonnage rate 'for six tons of lading, in the same maimer as if 
such boat had actually six tons of loading on board. And 'for 

regulating 
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regulating the price of freight to be charged by the ownen^ or 
Stafforo> Blasters, or other persons belonging to any boat, for the ‘ 
SHIRK aad carriage of small parcels upon the canal, the plaintiffs ffom 
^iRB Canal general assembly, with the consent of^the 

Company major part of at least 21 commissioners at a general suiting, 
Treht and make bye laws for fixing the price for the emriage of 

Mersey Ca> any parcel not exceeding one cwt. upon the canal, and were 
nalCompanj'. jjjjjg publish the prices in manner therein 

mentioned; and a penaltjl' Is inflicted on masters of boats 
fl7r demanding more than the price so ascertained. The same 
clause enacts, that 60 square feet of light goods shall be deemed 
and taken to be a ton weight in all parts of the canal, any 
thing in the recited act contained to the contrary notwithstand¬ 
ing. From 1803 to 1811, inclusive, the defendants have been 
carriers navigating boats upon the plaintiffs’ canal, and have 
carried thereon among other goods, hops, wool, and teazles. 
The plaintUr-5 did not before October 1803 charge the tonnage 
of light goods by measure; they have since that time insisted 
upon charging all persons in that way, to which the defend¬ 
ants refiiscil to submit, and the accounts between them remain 
unsettled, though some money has bwn paid. If the pluintifls 
arc entitled to charge hops, wool, and teazles by measure, as 
light goods, then the money pgid into court >vas not sufiicient 
to cover their demand. If they are not entitled so to charge, 
[ 153 ] it was agreed that the .sum paid into court should, as far as 
respected the prese^ action, be deemed suflicieut. At the 
trial, the jury found tmt at the time of jiassing tlie act 10 6'eo. 3., 
and prior to ten years ago, hops, wool, and teazles were con- 
' sUlered heavy goods, but that within the lust ten years, and at 

the time the cliarges sought to be recovered iii this action 
were made, hops, wool, aad teazles Avere, liccording to the 
custom of the country where the canal lies, light goods. The 
question for the opinion of the court was, whether the plain¬ 
tiffs were entitled to charge at the rate or price of a ton 
weight, for 60 square feet of the hops, wool, and teazles, carried 
hy the defendants upon the plaintiffs’ canal. 

Shepherd, Solicitor-General, for the plaintiffs, contended, 
^^hat upon this finding of the jury, the goods in question were 
drawn within the meaning of the act, and were to be con¬ 
sidered as light goods, and that the plaintiflf might be permit¬ 
ted to recover. 


Lem 
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teM Seijt. fot the defeodants, was stopped the Court. 

Gibbs C. J. The act of 10 G. 3. materially varied the 
interests of this canal company, and the rate of tonnage which 
tfa^ are to receive for light goods a looser ivord could not 
l^ye.been used; but we must find some meaning for it. But 
it is found, that when the act was passed, these articles were 
heavy goods, therefore when the act passed, it was considered 
by the legislature, that they did not alter the plaintiffs’ rights 
as to these species of goods; And the defendants must have 
considered that their interests were not affected by the ac^ as 
to these goods; otherwise, perhaps, they would have opposed 
the bill in parliament. If an action had been brought a year 
after the act liad passed, the verdict must have been fur the 
defendants, U[>on the ground that these were to be rated as 
heavy goods. What then has since occur?c<l, to alter their 
rights ? That the country has since chosen to consider them 
as light goods; but that will not affect the interest of the 
defendants, who arc not hound thereby; and tliercforc the 
plaintiffs are entitled to charge only the ju-icc of heavy goods. 

Judgment tor the Defendants. 


1815. 

Stafforo- 
siiiRB and 
Worcester¬ 
shire Canal 
Company 

V. 

Trent and 
Mersey Ca- 
nalCompany. 


[ 154 ] 


WkAVKII V. SfiSSlONS. 


May 1 . 


C OV ENANT. The Plaintiff declared, that he was a maker of a 

piu>iir*liuuse 

of malt for sale, and by indonture deiniiscd to the Defend- roxonautedto 

ant a certain public house and premises for a terra still uu- Uu* 

expired, at a eeriain rent; and the dc'fendant covenanted that maitheshonw 

he would from time to time and at all times during the conti- o’i j^ci"*or 

nuance of that demise, hnv of the plaintiff all the midt which use 

, , , . therein, aitil 

tiic dcicndant should brew into ale or beer, or otherwise use the]es«orc«< 

and consume in the demised messuage ; and the plaintiff cove- deliver on re- 

nanted with the defendant, that he would, ujioii every reason- suffi- 

able request of the defendant, deliver to him a sufficient quan- 

tity of good, well dried, marketable malt for the use of the mart'ptaW** 

' ® - malt for the 

«8C of the Defendant in the demised premises, and that at a market price,'bat if the Plaintiff 
shonld neglect so to do, llie defendant might purchase of any others. In an action for buying 
malt of others, a ple,a that the plaintiff ibr a long time would not iloliver good malt, hut deli¬ 
vered divers quantities of bad malt, whereby the defendant was in danger of losing his 
CRStoin, and therefore bought malt of others, was held ill on demurrer. 

defendant 
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1815. defiftidant in the demiwd messuagfe, and that, at a market 
wi^ER plaintiff should neglect or refuse so to do, 

'v. the defendant should and might purchase the same of’ai^ 

»^i*fi^*** ®**^^*’that the defendant entered and was posrtWIil^ 
[ 165. 3 jjyj jjg jjQj jjjg demise, and whilst he was po^^ild 

of the demised premises, buy of the plaintiff all the m^t'whicH 
“ he the defendant brewed into ale and beer, and othenvise used 

in the messuage, but neglected so to do; and although the 
plaintiff at the several times after mentioned was ready upon 
every reasonable recpicst to deliver a sufficient quantity of 
good, well dried, marketable malt, for the use of the defend¬ 
ant in the demised messuage, and that at the market [irice, 
whereof the defendant at those times had notice, yet that the 
defendant, on tliQ. hrst of October 1813, and on divers other 
days, brewed into ale and beer, and otherwise used in the said 
messuage, divers large (piaiititics, to wit, 1000 bushels of malt, 
not bought of the plaintiff, and without requiring the plaintiff 
to deliver such malt, or any part thoreofj to him. The defend¬ 
ant acknowledging that he did nut after the demise, and 
whilst he was so pos.scssed, pnrehase^f the plaintiff all the 
malt which he brcNvcd into ale and bedr, and otherwi.xe used 
in the said dwelling-house, thirdly pleaded, that the plaintiff 
for a long time after making of said indenture, neglected 
to deliver to I he defendant a sufficient (|uanlity of good, well 
dried, marketable malt, for (the use of the demised messuage; 
but instead thereof^ cout|ary to his cov(‘iiaiJt, delivered to the 
defendant divers quaiitmcs of bad, ill dried, uninurketablc 
malf, to be brewed into ale and beer, and to be otherwise con¬ 
sumed in the defendant’s demised messuage, by reason whereof 
the nlc and hcer became so had, weak, and unsaleable, that the 
defendant was in great danger of losing the cnstoin of many 
persons \vho had been aecnstouied to frequent his house for 
the purpose of buying liis ale and beer; and thereupon the 
defendant, in order that he might brew a sufficient quantity 
[ 156 ] of good, strong, and saleable ale and beer for the ncce-^sary 
supply of his customers frequentlii&r the house, did on the said 
day and on divers other days, as in the declaration was mcn- 
tio^d, buy divers quantitie.s of malt of other^rsons, and not 
of the plaintiff, and did use the same in the dSnised dwelliug- 
liouse. The pluintilf demurred generally. 

Best Serjt., who was to nave argued this dcmtirrcr for the 
* plaintiff, 
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plaintifT, was stopped by the Court, aud Copley Serjt. argued 
it for the defendant. 

Gibbs C. J. Thc^ defendant is placed in a situation of great 
did|$ulty, but he has placed himself,in that situation: he has 
what contract he would enter into, aud how he would 
fortify himself against that covenant to which he is ex[)osed. 
What is the covenant ? On the part of tlie defendant, he by 
this indenture covenanted, that he would from time to time, 
and at all times during that dcintse, buy and purchase of the 
plmntilf all the malt which he should brew into ale or beer, vr 
otherwise use or consume in the messuage thereby demised; 
and the plaiutift’ covenanted that he w'ould on every reasonable 
request of the defendant, deliver to him a sufficient quantity 
of good, well dried, marketable malt for tlie use of the defend¬ 
ant in the messuage thereby demised, and lltat at a market 
price; but he goes further, and reserves to the defendant the 
liberty of j)rovidiug liimself elsewhere, if the malt be bad; 
for there is a proviso that if the plaintiff shall neglect or refuse 
so to do, the defendant may purchase the same of any other 
person. If the pluiutiH'sends in bad malt, the defcuduiit may 
bring his action of eovc^nt, and may also Imy mall. <d' others. 
The declaration states that the detendant had used in his 
malt house 1000 quarters of m^t purchased of others, withour 
requesting the plaintiif to deltvcr it. The i)lea i-, that while 
the defendant was possessed of the demise<l premise's, for a 
long time the plaintiif refn.xcd to deliver a suiiieieut quantity 
of good, well dried, and marketable m^t, but iii'-tead therem.' 
delivered diveiTs (pianlities of had, ill cirieil, and unmarketable 
malt, and thereupon, that the defendant bought of other persons, 
and not of the plaintiif, and did use llie same for the cause 
aforesaid. This plea does not suliicieiitly connect (lie malt 
purchased, with the orders given to the plaintiif, so as to 
excuse the defendant for Imying of ollieiv. 'I’he ilefetidam 
ought to have stated, that he did give particular ordei's to (lie 
plaiutift', and that on his broach of diilv executing them, he 
bought partieul.ir quantities of others. If we were to hold 
this ])lea snlheieiit, we must d«‘cide that a single hreaeh by 
the lessor would release the eo>'enant of the lessee. 'PIk' argife.^* 
meiit urged for the defendant, is, not that the plaintiif's brcacJi 
destroys the lessee’s covenant, hut that it suspends its opera¬ 
tion until the defendant receives notice iVoiii tlie plaintiif that 

in 


181 ft. 

Weavrr 

V, , 

Sessions. 
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1815. 

Weaver 

V, 

Sessions. 


C 158) 


in future he wiil send the defendant better malt. I cannot 
accede to this; and think the plea is defective. 

Heath J. was of the same opinion. This was a very impror 
vident covenant, but the defendant is bond'd by it. . \ 
Chambre J. The covenant is absolute on the one side^ij if 
bad malt is delivered, or none delivered, the defendant may 
sue the plaintiff: he may also supply himself elsewhere; but 
to entitle himself so to do, the defendant must shew that he 
has compUed with all things to be observed by him, that 
entitle him so to do. But he only avei'S that the plaintiff has 
sold him bad malt. A breach by the landlord docs not gene¬ 
rally discharge the covenant of the tenant, nor must it be 
construed so, because upon these covenants each party has a 
complete remedy against the other. 

Dallas J. 1 think each of tliesc parties has a complete 
remedy, and must resort to the remedy by action on their 
respective covenants, and that the breach by the plaintiff of 
his covenant, is no discharge of the present action. 

Judgment for the Plaintiff. 


May 2. PoSTLE «. BbCRINGTOX. 

a 

* who" a's ^ action for goods sold and delivered. The 

Defendant jiaid 18/. into Court. The cause went on to 

wards obtdrs ® down for trial at a former sittings 

judgment as for London. The Plaintiff withdrew his record. The next 

^on-snu be- *1*® defendant ruled him to enter the issue, and after- 

t^has^^er signed a judgment of non pros; against him, for not cu- 
it ont, the tcring the issue. The plaintiff then took the money out of 
Kafter-*^" court, and after the judgment was signed, but before the 
wards have defendant had taxed his costs, taxed his costs on the nile for 
ednp*tothr money into court. The defendant taxed the subse- 

.time of paying quent costs, and on the taxation, the plaintiff insisted he was 
into^nrt^ entitled to the costs up to the time of p a^ ji^ the money into 
court, and offered to set them off agaH|pitbc costs of the 
judgment of non pros.y which the protho^ai-y allowed. 
Shepherd, Solicitor-General, now mov^d, that the proitho- 

notary 
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notary might review his taTcation of costs, insisting, that where 1815. 

a defendant pays money into court, if the plaiiitifi' does not 

take it out before judgment of * non pros., the plaintiff is not 

entitled to the cost 9 >up to the time of paying the money into Beckikcton. 

cO^W.^ In the case of Crosby Olofensheio (a), the Court of 

King’s Bench establish tliis principle, that if the plaiutiif 

suffci*s the cause in any way to come to an adverse judgment, 

he must stand on the same ground, by what means soever he 

comes to that judgment, as if he, had tricel the cause, and a 

nonsuit or verdict hatl ])assed against him. The former cas^s 

were of a nonsuit at trial j that case says, that uijon a judgment 

as iu case of a nonsuit, the plaiiititl shall have the same disad- 

vantage^ and so it is here, in the case a judgment of non pros. 

JSosawiuel Scjjt. shewed cause against this rule iu the first 
instuAce. The practice in this court is, that anless the plain¬ 
tiff proceeds to trial, he is entitled to fax hi" costs on those 
counts on which the money ha^ been paid in, and to take the 
money out of coiut. Several cases liave decided, that though 
the plaintiff puts the defendant iu that situation in which he 
is entitled to move, fin* judgment as in case of a nonsuit, and 
g,vch if the phunthf takes,^out a rule to tliscoiuiime, yet, if lie 
has not actually been to trial, ln' may have costs for the plain¬ 
tiff taxi'd up to tiie tim(^ of paying the money into court. Jji 
this court the practice is more favourable to the jdaiutiff tlinri 
in the court of King’s Bench, for iu eau'-es ujion juilicies o: 
insurance, in that court, the short eau>* •- are *■ aisidored as if 
tlicy W(‘re tried, on which (he pluiu(i|i' loses the- co."ts; hut 
liciv, the Court, give the plaintiff ttio co.sts on the short: 
can?es, though he loses his eosf.> on the cause ^\■herein 
money has oceu paid into court, which i"act«ially can*i'‘d down 
to trial. TiCi tiihiU' v. /.’/v.cA-. {/>) In Scamut. v. (c) 

the Court of King’s Ihaich held, (l.at the plaiutiif vi^as entitled 
to costs up to the time of paying lla- inoucy into court, tjiiough 
the plaiulitf had given notice of trial, and hy having omitted 
to countenuund it, had entitled the deieiidant to Judgment as 
in case of a nonsuit. Lhrck v, (d) the {daintiff was 

held entitled to his cost-*, thougli he had twice withihawu his 
record, and had siucc^akeu i»;u: a suiniiions to discontinue on 
payment of Costs.; JpW generality of the rule is exemplified 
in the eases of Sd^'c v. franklin, (c) Davies v. Manself, (J") 

I’t) 'i Mdtilc i5' Sctic, 33t'. (</) a 7’. It. 4}>C, 

(t>) (2 Taunt. 361. U) JWwfs 580, 

(c) HT. ll. iOii. (f) 

V 0 L.Y 1 . i 
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MIR Fushet' V. Kttchihgimn, (a) and Bute v. Crane, (i) Tlie jndg^ 
po^R *** Cmiy V. OUirenshew seems to have i)rocecded on-the 

t*. * words of the statute (cy for judgment as in case of a nonsuit; 
The words of the statute certainly are, thtfi the defendant shall 
be entitled to costs in any action where lie would upon ho»>- 
suit have been entitled to the same. The plaintiff here, then, 
though he was liable to a judgment as in ease of a nonsuit, 
was still in a condition to take out the monev, and tax costs 
to the time of paying it in^ because he had not previously 
tsuxed his costs. Even in the case of judgment us in case of a 
nonsuit, it is said by Buj/fei/ J., that if he had taxed his costs 
before the rule was made absolute, he M’oiild have been entitled 
to them. If the plaintiff had come hillser with a trifling ex¬ 
cuse, and given a peremptory undertaking, he would have had 
an opportunity fb g<‘t his costs taxed; and there is neither 
precedent nor principle to deprive him of them. 

T/ic SoUcifor-(intern/ supported his niie. The reason of the 
plaintiff’s cases is, that the cause is in progress, and by 
taking tbu money out then, the plawitirr shews be does not 
mean t<» proceed to judgment: but why has be not costs 
j 161 ] wlum a verdict or nonsuit at trial has passed against him ? 

Eccanse ho has waited for that which may Ik* the fonndntion 
of an adverse judgment, and whenever an adverse judgment 
takes ])lace he lo>es his costs. *" 


Gibbs ('.J. The iilaintiif ran produce no case in which it 
lias been dctemiined that he is entitled to his cost" up to the 
lime of paying the money into court, he not having taken the 
money out of court until after judgment has been signed 
against him, Vv’hat principle, then, can he establish ? It has 
been decided, that where a plaiiitilf waits for a verdict iigainst 
liini, or a nonsuit s’.t trial, he loses his costs. 'I'liat is on the 
principle, tliat if he terminates tin: cause in an earlier stage, 
he may have costs to tlie time of paying in the money, but not 
where he has chosen to await the final issue of the contest. 
It has been held in the King’s Bciicdi that in the case of jmlg- 
mciit as in the case of a nonsuit, the pluiiitifl'is not entitled to 
his costs. My Brother TSosanquet tries to make a distinction 
between a judgment as in case of a nonsuit, and a judgment 
of non pros. We see no ground for iP* fet as any reason 
can he applied to a case of this nature, w think the decMon 


fa) Ji/irnrs 2')! (r) M O. 3. c. 17, «. 2, 0. 

(b) IbitLmr. 


of 



IN THB FiFTY-FirrH YiSAit OF GEORGE HI. I6i 


of tbe Court of King's Bench on this subject is*right, and that 
the reason of the Ciise requires, that tiic piaintitT should not 
be entitled to his costs j the jirothonotary must therefore 
review his taxation. • 

* Rule absolute. 


131S. 

POSTLK 

V. 

Beck,inctoN. 


Shblly, Plaintiff; Miller and Wife, Deforciants. 
Johnson, Plaintiff j same Deforciants. 


[ 102 3 
AJa^ 2. 


J|^Z/OSA7'JT Serjt. wa:i pcriniltcd to aiuenil two fines by MmnnJpiI 
sub’stiluting Old Jjmitford ii Itva coiws. for the parish <»f i!'i!; ow yi. a 
Jiren^hrd^ u|M)n an affidavit that there \vas ii'i such parish as 
Jit'vntford, and that the. premises were in Ol,[ j;i-en/jord, ther** bt-. 

in the parish ofho referred to Flou’crx. liniiavriirht. (a) 

All objection had been rui.sed to the title by a purchaser on 

ihis account, unless llic amendiiu’iit could he made. duciMi n/ 

/*pf Citr'Hnii. The court will not in tlic sli.ghte.si degree lie 
swayed by the dilficiiltics that a purclia.-'cr luaktv-, a.s an in-i>l.’rai-id by 
thiceineut to aiucud tlie fine: hut llie anieudmeiit is, upon 
principle proper io be made. 

Fkif. 


Hagedorn Laint.. 


a. 


The 2'1 count stated iliat the Plaintifi’ by'-i-Ueiwid- 

Iiih auetioneer and agent, eaiised to be put U[) ro sate by e!>o.iJ*hj*atir-- 

pnlnic auction eertain goods, to wit, seven lots of duina.«>'cd 
1 - , . , , . . coiiiiitioii that 

iiemp, and one let ot damaged hemp, iitioii and subject to they A\eie 

certain conditions, which this comit stated; tlie second of!.'’!!!’ 

winch was, that the lots were to he cleared awav at tlie • 

* jioi'.et: ill 14 ’ 

. ... .mil llie. 

price paid on or lieKiro delEwry: if any Jots remained nneleared after the time aHiuied, tin* 
ciepo.sit'in<)ii''y Khoiiid hefoit^ted, thi" ;,'ocnls residd, anti tlr* loss on re'-ale made i,'ood h\ the 
present ptireiiasor. The bl^cr {.'avo a honsht note, wliieli allowed ll days for io.-i'i\inj! and 
ilejiYcry: Held tliat only the buyer had H days to deliver, but that the seller was bound to 
<leliv«r instantly, ' 

Semble. That after a resale of g^oods by a vendor, a.s upon defanit made by the llr.st pnr> 
cliaser, he cuimot recover agaioat the first purchaser for goods bargained and sold. 

I 2 ^ buyer’s * [ 163 j 
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buyer’s cxpcnce in 14 days from the day of sale, and the 
remainder of the purchasc-tnoney must he paid on or before 
the delivery of the goods. And the tlii^d was, that if any 
lots should remain imckwed after the time allowed, the i|e- 
posit money shotild be forfeited to the present j)ro|)rictors, the 
lots resold by public or private sale, and the loss (if any), 
together with the interest of money, warehouse-rent, and all 
charges attending the same, must be made good by the pur¬ 
chaser at the present sale. And the plaintiff averred that the 
Defendant tvas the highest bidder, and was declared the pur¬ 
chaser, at a certain sum of money j and after averring mutual 
promises to perform all things in those conditions of sale con¬ 
tained, he alleged for breach, that although the plaintiff after¬ 
wards, and durijiig all the 14 days after the defendant’s jiro- 
niise, was ready and willing to deliver the hemp to the 
defendant, upon his paying for the same, yet the defendant 
did not within 14 days from the day of sale, at the defendant’s 
cxpcnce, clear away the lots, or pay the plaintiff the purchase- 
money, or any part thereof, but refuse^], and the lots remained 
uncleared after the time liudu-.!. Ant! the plaintiff alleged 
that he, after the 14 ilays, resold the goods jit a loss, according 
to and by virtue of the condition of sale, an<l that the defi¬ 
ciency, and tile charges attending such rc*;aie, together with 
the interest of money, and w’archou'>e-r(‘nt, anumnted to a 
large sum, which, by reason of the ]>reinises and according to 
the conditions of sale, the defendant heeaine liable to pay. 
There was also a count for goods bargained and >old to the 
defendant. The cause was tried at the sittings at GaUdliuU 
after Hilary term ISl.i, before Gihhs C, J. when it was 
prove<l that the goods were put up to sale on llie conditions 
(annexed to a catalogue of the goods) u hieli are stated in the 
second count, and that the deteiulaut wa> tiie higliost bidder. 
.He applied to take away the hemp inimciliately after the sale, 
but it was then in pawn for certain dtitios, which must be paid 
before it could be tlcUvcred j arnl he was therefore unable 
then to obtain it. The broker gave the defciukint a bought 
note describing the goods tis bought of himself, upon the 
terms, amongst others, that 14 days were to he allowed for 
receiving and deliveiy. A particular plainlilFs demand 
stated that he sought to ri^cover the amount, together with 
interest, of the loss which had occurred to him upon the 
resale of the goods iu (piestion. On this evidence, (the first 

count 
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count describing a contract which clearly was not proved,) 

Best Scijt. contended, that the plaintiff could not recover on jjage^rh 
the second count; that the conditions of sale gave 14 days for w. 
the purchaser to ta*ke away the goods, but gave no latitude of 
time to the vendor for delivering them, but that he was bound 
to deliver instantly, which he had failed tt) do ; that the con¬ 
ditions of sale, and not the bought note, constituted the 
contract between the parties; that even if the bought note 
could be called in aid, its true construcrion did not give the • 
seller 14 <lays for tlelivery; but that if it di<l, the plaintiff Jiad 
not declared on that bought note, but on the eoiulitious of sale 
annexed to tlie catalogue only. Shepherd Solicitor-General, 
lor .the plaintiff, contended, that the seller had 14 days for 
deli\ ery, as well as the buyer 14 days tor taking .'nv ay the goods. 

GUjOs C. J. thought that the 14 «lay>, were flllowecl to the pur¬ 
chaser as a convci)i<*ucc to him fu* carrying away t]m goods, 
but that the seller was bound to deliver them at the first or 
any moment of the 14 days; it was impossible that the seller 
could liavo till tlie last nn>meiit of the 14 days (iir delivery, 
since the piu'ehaser, upon not taking the goixls away witliiii [ 165 ] 
the 1-1 days, w:is lo forfidt his deposit. Shepherd then rc=ortc(l 
to the count lor goods bargained and sold, to which Jkvt ob¬ 
jected, that as the plaintiff had taken upon liimself to resell the 
goodf, he had rcjnnliated the sale to the defendant, and could 
not now recover as for goods hai’gained and sold; tmd further, 
tliat the p'orticuiar which the plaifttifl had delivered, confined 
his demand to the loss on the resale, and jireiduded him from 
recovering for goods bargained and sold. 4’he jury found a 
verdict for the [ilaiutiftj subject to the point reserved, whet her 
the plaintiff, under these circumstances, was entitled to 
recover. 

Accordingly, Best in this term obtained a rule nisi to set 
aside the verdict and enter a noiii^uit, relying on the same 
construction of the contract on which he had insisted at the 
trial. 

Siicpherd now shew'cd cause against this rule. He urged 
that the resale was no bar to the plaiutiir’s recovery for goods 
bargained and sold, as had been held by Lord Kllenborongh C. J. 
in the case of Mertens v. Adcock, (a) The special contract 
enables the jdaimiff to resell, so that lie does not by the resale 


(/i) t lisp. iV. P. C«s. 


repudiate 
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TIaoevork 

V, 

Laikg. 


IBIS. repudiate his contract, and this is a term of the contract which 
the law w’oiild imply, although it were not expressed; there¬ 
fore it is not necessary that it slioiild be specially declared on, 
but the plaintiif may insist on the contract of goods bargained 
and sold, although he resorts to a resale. Whether the. seller 
has or has not sold to any one else the goods which the pur- 
. chaser has rejected, cannot alter the plaintiff’s right to reco¬ 

ver for goods bargained and sold. As to the particular, it 
only points out the traiisactuin upon ^vliich the plaintiff’s do- 

166 3 insnd is founded; it docs not profess to state the technical 

description of tlic plaintiff’s right, and to shew on which 
count he intends to proceed. If indeed it had specified one. 
technical description of the plaintiif’s claim, perhaps it might 
have been deemed to exclude another technical description of 
it; as, for instance, if it had stated that the demand was on 
the count for money lent, perhaps the plaintiff might he pre¬ 
cluded from recovering t)n the Ci)»int for money had and received, 
w’hich he did not jiarticiilarize j hut that was not the case 
here. The meaning of the bought note is, that the seller 
^ihould have 14 days for delivering, and the buyer 14 days for 
receiving the goods. 

TIte Court (a) relieved Best, The main «piPsliori i.s on the 
construction of this contract, a.s it i.s to be collcctcil from the 
condition.^ of sale, and the bought and sold note; and taking 
the two together, we think it is clear, not that the scll<*r should 
have 14 days to deliver the good'i, hut that the purchaser 
should have 14 days to take tlicm away. He must have a 
reasonable time, within ^vhicli he may take them away. The 
seller may he ready to deliver them at any time. Jf the. pur¬ 
chaser do not take tliem witliin the stipulated lime, a penalty 
is inflicted on him; he forfeits his deposit; he is to pay the 
loss on a resale, and interest on the loss. It is therefore nn- 
necessai 7 to dwell on the otijcr point. I would not iinneces- 
£|{ill^ differ from L»)rd Ellenhoroughj but I mucli doubt, whe¬ 
ther this can in any manner he considered as a case of goods 
bargaiueil and sold. Here is a particular contract, thtit ou 
paying for the goods, and taking them away at a certain time, 
tlic purchaser shall have the goods; but if it he a contract of 

167 J bargain and sale, it certainly is subject to a condition; for if 

the purchaser do not take the goods within a certain time, the 


(a) Heath J. was absent on Uiis day, and during the residue of Uiis term. 

seller 
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seller may, by tbe terms, rescind the contract; he may resell, 
and if he resell^), 1 think lie shews his dissent to the contract 
of bargain and sale. I throw this out, that I may not seem 
to have altogether assented to the doctrine that has been con¬ 
tended for, but 1 think tliis case must on the merits be decided 
against the plaiutift*. 

Rule absolute. 


1816. 

V. 

Lais0, 


Leigh e. BERTr.Es. 


yVtf'/ ‘J, 


I N this case the Uefendant put hi bail to the action on Utli if >"‘ii “''O'c, 

^ ,v\ho five px- 

Novemher. An exception was enJered on the 24th ot roptnl to and 

Noroniher, but in the mean tinu* the IMaiiuWf had eonuiKuiced 

ail action for an escape, in ivhieh hi. rcc(»vereii. The bail 

. .. , , , I r . 1 I II Ml •■ec-oani- 

nover justihed, but the ueteiuiiuil hud iiei ei theless applied tO/an'.o. to be 

the fila/er to cuter on the roll the iveogni/aiiee of the same 

hail, Avhich it is the pvaiUice of tliat ollieer to do, if reipiired; will, at tlieiu- 

for notwithstanding that the bail are rejected, they still s^tRnil 

as bail in tlie lila/.ov’s book, and though the exception appears . 

, , , , , , • . boiin, cau»e i$ 

on his hook, it never appears tliereby whether they have jiisii- to ho taken 

fied or not. 'J’lie slicrlll' liud now sued the bail below on the ij^VoIiUants 
bail bond, and they Inwl pleaded comperm-rnuf atl dioni, wliere-may not prove 
upon Bait/ Serjt. moved for a rule niai to lake the bail rocog- dLHo'thcTs- 
iii/anco off the fdc, uiidcr an apjirchensioii that the hail would ^'J^*** 
prove tlicir issue by the production of this record, against d\e/i'i! 
which the plaintiff could not aver. The (.'ourt at first inti¬ 
mated, that the evidence of the recogniy,ancc might be met 
by evidence of llie rejection of the bail: they could not per¬ 
ceive tor what honest purpose the bail should now enter into 
this gratuitous midertaking, but they conceived it wouhl be f, 168 
no answer to the bail bond, to shew a recognizance volun¬ 
tarily entered into, when the sufficiency of the bail bad not 
been alloM'cd by the (’ourt; it was not, however, lit that the 
sheriff* siioiild have to cuconiiter that difficulty, and they 
gninteil a rule nm. 

Shepherd Solicitor-General now shewed cause against this 
rule. He contendeil that the defendant Inul done every thing 
w'hieh was incumbent on him, having put in his bail in due 
time. If the bail <lid not justify within four days after excep¬ 
tion, the sheriff’s officer might have treated them tis n nullity; 

but 
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C 169 ] 

3. 

It is uot &uf« 
licient to dc* 
dare that the 
Defendant 
published a 
libel concern* 
ini' the Plain- 
tin in his 
trade, pur¬ 
porting that 
bis beer was 
of bad quality 
and sold by 
deficient mea¬ 
sure ; the li¬ 
bel itself 
ought to be 
set out. 

And it is 
bad on gene¬ 
ral j[cinurrer. 


but it was by his own neglect that he had subjected hlmseU:' 
to the action for the escape, wliile the defendant liad been 
guilty of no neglect. ^ 

The Court, interposing^ observed, that it was not the. ques- 
stion there, whether the sheriif had iiiiscondiicted himself, hut 
whether there was sufficieiit gi’oimd to take off the roll the 
recognizance of bail, because, standing where i*tdid, it testi¬ 
fied a fidsehood. The Court thought it ought not to rcinain- 
The remedy of the slierifl’ is by jirocecding on the ball bond; 
if'the defendants, on their plea of com 2 )enicrunt, give that recog¬ 
nizance in evidence, the sherilfhad no opportunity of contro¬ 
verting its tnith. 'J'be Court therefore thought the ndc for 
taking the recogni/anee off the roll, ought be made absolute, 
because otherwise that record would enable the defendants to 
prove at the trial a fact which was not true. 

* Rule absolute. 


Wood r. Buov.’x. 


I N this case the Plaintilf declared for a libel written and 
piiblUIu'd eouccriiing him in his trade of a victualler, 
which he described in bis doclarutiiiu as “ piirjiortiiig that 
the plaintiff’s beer was of a bail tjuality and sold by deficient 
meaMirc, and tliat bis other liquors and the treatment of his 
guests were bad, and that bis house, (meaning his public 
house.) '»va.s, from those eircumstances, a nuisance, and there¬ 
fore that another public house was much wanted by the neigh¬ 
bouring inhabitants,” and averred special damage. The 
Defendant demurred generally. 

Sei'jt. in supiiort of the demurrer, cited Zenohio v, 
Jxtcfl (a) and Maillund v. Goitlmy ; {b) and observcil that this 
Avas a novel attempt in pleading to declare on a libel, without 
setting out the very words used. 

Best Seijt., rontrh, urged, first, That the declaration Avas 
sufficient: secondly, that if defective, it Avas defective in form 
only, and could not be taken advantage of on a general 
demurrer. First, It AA as enough to set out a libel according 

(a) 6 Term Rep. 1C 2. (ft) 2 Rust, 426. 

It 
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to its substance. The Quem v. Drake, (a) ’Holt C. J. there 
says, ** you may describe a libel by its sense and meaning; 
thus it is a good information, to shew that the defendant made 
a writing, and therdin said so imd so, translating itintoZalm.” 
In Zenobio v. ^ixtell, the [joitit was but little considered. So, 
it is sufficient to aver that the defendant used words imposing 
the crime of felony. 2dly, The declaration shews an imputa¬ 
tion on a tradesman, that he sells bad gocals to his customers, 
which is a sufficient cause of action: it is substantially shewn, 
and the not setting out the express words is merely u'ant^f 
form. 

Lens in reply. The effect of a libel cannot be set out 
without any statement of what the Ubid contains. By this 
mode of declaring, the [ilaintiff deprives the defendant of the 
advantage of <lemurring or moving in arresit*<>f judgment, or 
bringing a writ of error; either of which ho might d(> if the 
supposed libel, when set out on the declaration, contained no 
libellous matter. At the time when the v./>mA:e was 

niled, there was a necessity, which does not now exist, for a 
departure from tliis rule so far as t«> translate the libel into 
Lathi, because all piwulings were then in that language. '^I’his 
form of declaration leaves it wholly in the judgment of the 
plaintiff himself to determine whether a writing is actionable. 
The law retpiircs that in the first place the very libel itself 
should be shewn on the declaration, and after that, the plain¬ 
tiff may add wluU he ■will by way ofinmendo. 

Cur. adc, vmt.. 

The Court on tins day gave judgment for the dcfend.'int, 
upon the gi*onnd that the plaintiffi by this mode of declaring, 
withdraws from the defendant tijc power of ealliug for thejudg- 
ment of the Court on demurrer to the words of the libel, 
whereas, if he states them upon the. record, the defendant, if 
he thinks nt, may demur, and bring before the Court the^ 
question whether they amount to a libel. 

Judgment for the Uefoudaut. 

(«) 2 Sulk, 6()1. 


1815. 

Wood 

V. 

Brown. 
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Goodson t*. Fo&bss. 
Same v. — 


Tlie sevwal 
umlcmritcrs 
un the same 
policy have 
such a coni- 
nuinity of iti- 
tercst’in the 
subject iU' 


T 


HESE were two actiuiih ou a policy of iusuraucc, and 
dudaratiojis contained also a count upon an award made 

under a reference bv the Plaintiif on the one hand, ami 

« ^ 

all the underwriters ou the policy ou the other hand. Uiioii 
the tritd of the cause at the sittings after Hilary term 1815, 
thev^ai^'a-^-ce C. J., it appeared, that the agreement to rcfei*, 

to refer the and the award,' were each w'ritten on one stamp: fo'r tlic 
os^red on**"'^^^“*'**'**^> objected, that as many stamps were requi- 

that policy, site as tliere were underwriters. The evidence, however, was 
tli"e.-iKrcenmnt admitted, ai-id the jury found a verdict for the plaintlfi', subject 
to reter, aiui jq point reserved. 

one $tani]> tor ... , , t 

ttie award. Best Serjt. lu this term moved for a rule nisi to set aside the 

verdict and enter a nonsuit, coiUeiuiing that this case was 

distinguishable from tliosc that would be citetl, because here 

the award >vas sought to be used, nut between the plaintiil' 

and all the underwriters in a mas^, but between the plaiutiil' 

and this .single defeudsmt, and u'as thcretbre more like the 

case of Coplei/ v. Day, (a) where a le.^sor made .several cou- 

tracts with several tenants rcsjicctiug .separate lands on tlie 


are sufficient. 


.same instrument, and the .stamp afterwards affixed was appro¬ 
priated to one name onl}-, and could not have been iqiplied to 
any other, and the other contracts were struck out. diU^y v. 
Lockt/er: (b) It was held that separate debts due from two 
* ditferent person's could not be comprized in one affidavit on 
[1/23 one stamp. So, (r) where four corporations hud been admit- 


‘^lied by one instrument, four separate stamps were required. 
Tlie Court granted a rule nisL 

ShepJurrd Solicitor-General, in shewing cause against this 
rule, adopted the language of a recent treatise, (d) as admi¬ 
rably expressing the jiriiiciple ivhich was to govern this case. 
“ The distinction established,” he said, was, that if the 


(a) 13 241. (d) Phillips's Trfulm on the Law of' 

ib) t JJoufi. 217. Eviilence, 2d edit. 309. 

(c) Pex V. Retkt 2 Sir. Tie. 


interest 
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interest of the parties relates to one thing which is the 
subject-matter of the instrument, or, in other words, if the 
iustriimcnt affects tjic separate interests of several, and there 
is a community of the same subject-miattcr ns to all the parties, 
there, a single stamp will be sufficientbut where the jiarties 
have separate interests in several subject-ujatters, there ought 
to be a separate stamp for each party, against whom, or in 
whose favour, the instrument is offereil in evidence.” Here, 
though the interests of all the underwriters are several, they 
all relate to the same thing, and so the case is distiuguishabte 
from Copley v. If three partners on one side, and their 

debtor on the other, refenvd a demand of a delit, though it 
were agreed that tlic arbitrator should an'ard in what shares 
the partners should receive it, that circumijtance would not 
render three stamps necessary. In the ens^ of a debtor com¬ 
pounding with his creditors, one. stamp only is necessar\^. I'hc 
subject of this insurance is entire: the undei-writers do not 
severally insure speciric i)arts of tl»e goods. 'J'here is ilu.* same 
ground for rocpiiriug two stamps »o a joint arni several bond, 
where the plaiulifTsevers inaction. He cited the cases id'the 
Bmfol Dock Company v. IVilfiams, (o) flaker v. JanVuo^ (/>) 
and Bmceu v. Jsh/cf/. (e) This case is wholly distinguishable 
from Gi/bi/ v. Jjavkyer. 

Best and rau'^’han Serjt., in snptH)rt of the ritle, admitted 
the nrinciple t(» be as stated, aiul thepronriety (.f the decisions 
referred to, but raid, they were inapplicable. In all the cases 
citoil, the interest.-, though separate before, Averc imited by 
tlic effect of the agriicinent, but that was not the case here. 
In insurance causes a separate stamp for each underwriter is 
necessary on the consolidntioii rule, Avhich is an instance in 
point. In Boii’ea v. Jshley the condition of tlu* bond made 
each obligor answerable for acts of the others. In the Bristol 
Dock Campnmf v. fdlUams^ the object Avas, to raise one ag¬ 
gregate fund. In a dceil of composition the debtor conA'cys 
all his property to trustees to make an aggregate fund. Here, 
neither the suhiiussioii, Avhicii aa'us of several causes of action, 
(there being here no consolidation nile,) nor the award, which 
was, that the defendants, meaning each of them, shall p:iy 7^ 
per cent., eifected any union of interest betAveen the parties. 
All attachment obtained against one for iion-jiayment, could 

(fl) Diivisy. WilUums, 13 East, (c) iKtw Bep. 274. 

I3£asl/m.n. 


181 «. 

OoODSON 

V. 

POBBESJ 
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Goodson 

V. 

Forbes* 


not be enforced against another of them. Several under¬ 
writers cannot be sued in one action; their contracts arc 
several. The case of partnei’s diftersj tor thqrc, all is bottomed 
on the same contract. 

Cur, adv. vuU, 


Gibbs C. J. now delivered the jiidgmcn#of the Court. 
These causes have stood over for judgment. Each of them 
was an action on a policy of iiisurancej with a count in the 
declaration on an award made by an arbitrator, to whom it 
w’as stJited at the trial that the parties had referred the matter 
in dispute. An objection was taken to the plaiiitilf’s case, 
that the award produced, and the agreement to refer, had each 
but one stamp; whereas each of them, it was urged, included 
the interests of the defendant, and of all the other nnder- 
f 1/4 ] writers’, and com{)rehendcfl in effect as many separate agree¬ 
ments and separate awards as there tvere underwriters on the 
policy. Wo think it impossible to decide that, in the present 
case, more stamps than one were necessaiy, without disturbing 
decided cases. It was admitted by the counsel for the defend¬ 
ant, that in a case of composition by an insolvent debtor with 
his creditors only one stamp is necessary. There the different 
creditors have each a separate remctlv against the insolvent 
debtor. They have no joint legal interest; yet it has been 
always considered that ujjon sucli a deed one stamp is sufB- 
cient. Such deeds have always been received in evidence 
without objection; their legality has been accpiicsccd in on 
the principle, that all the creditors have a common interest In 
the joint fund. In the case of Baker v. Jardine, all the ma¬ 
riners in a vessel conveyed their interest in a prize to an 
agent. It w’as objected that they had each a separate interest, 
and that there ought to be as many stainj)s as persons inte¬ 
rested. It was ans^v'crcd, It is true that when tlie agent has 
'' sold a prize, eacli claiming his share must assert his claim 
separately; but they have a community of interest in the joint 
fund, on tln^* proceeds of Avhich each is hereafter to assert his 
separate claims; and that community of interest enables them 
to convey by one deed, with one stamp. Another case arose 
on the subscription to the Brhlot Dock, in which a number of 
persons had subscribed an ngreement that each would sub¬ 
scribe the sum set against his respective name. This w’as an 
agreement by several for a subscription to one common fund; 

there 
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tliere it was held that one stamp wa* sufficient, because though 
the parties might acquire sepamte interests, or subject them¬ 
selves to separate obligations, yet all contributed to one loan, 
and therefore one stamp sufficed. ^Barroitgh, of counsel for 
the defendant, admitted that he could not distinguish that case 
from Baktr^Jardine. In the present ca^-o the agreement is 
between the ^sured and all the underwriters on the [)olicy. 
All have an equal interest in the matlcr insuretl, all being 
equally interested in the pre8er\*htion of it; for if it is j)re- 
served, none of them are liable. It is true, that in a court f)f 
law', on the question whether the assured had a claim on any 
one underwriter, his claim cannot be iningh'd with that of 
either of the others; but it is ecpially true that all have an 
cquul interest in the question of the liability. ^Herc tlie parties 
agree to refer the question, w’hat claims .ii on the policy; 
and this, wt think, is sjich a coinnuiniiy of interest, time one 
.siamp is sufficient. J have omitted to s*'iy any thing on the 
case of Bourn A'thlojif iii this court, because there was a 
ditlercuec of opinion at the bar respecting the legal eflect of 
that instrument. It was argued by my llrothers jSlivphcrd and 
Bayley that each obligor was aiis\crra])lo for the [)erlormancc 
of all; now if caeii was answerable for all, the question flid 
not arise; but the report docs nol shew how that fact U, [Best 
here stated that lie was p> '•.-esscil of a copy of Ihat hontl, 
whereby it apj«‘ared that th(' t w'ci'e, liat each was 
hound for the otlu:rs <il' them.] If that tigrccmeni w’a<, that 
each should be answerable for the (/tlier, the suhsecpieut word'* 
of the condition, that each shouM attend the meetings, &c. 
would refer to and givec lTeet to that agrc<’i:U‘nt; If the airreo 
inent was, by each for the act <if h!n;-( If sipgiy, theti tin' <>ib- 
sequenl words w'ould nol go beyond It, lliiv, it is hnmaieri.d 
to the [»resei»t case, r.ud I have not relied on it. 

Rule disclau'-red. 


ISIS. 

Goodsqn 

V, 

Forhes. 
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181 & 

May 5. PuiJLiPSON and Brewjsii v. Caldweli. 

Tiie Court will Plarntilfs h.id recovered a jiidi^mcut fqc 143/. debt 

tion enable a and costs, against the Defendant alone, ittp’had taken 
off in”ri.mn-^ lum in execution. The defendant and Melionmd sued the 
niaiy way a plaintifls for a debt of 115f. Onslow Seijf. moved that either 
be has obtain- the defendant might be permitted to set olT this debt against 
nK-nt'^agalibt jmlgment, as far as it would extend, and pay only the 
the Plaintiffs dilfereiicc to the plaintiifs, and thereupon be discharged out 
oxccutiou, ^|- custody of the marshal as to this suit; or else, that he 
might be permitted to jiay 1151. into court for the account 
of hiin‘«<‘lf and Melton, and ])ay over to the plaintiiTs oidy die 
resiftne. lie stated that he was instructed that Mdton would 
become party^to the rule, and he cited Jloberts v. («) 

adopted ill litiHer’s N. P., (/!») and Hall v. Odt/. (e) Tlie Court 
obsen ed that the ease in JJanies was very involved: they 
granted a rule nisi, conditionally that Mt.‘Uon would become 
parly to the rule. 

On this day Cophy Serjt. ap[jearcd for Melton, and con¬ 
sented only tf) the second alternative, viz. ibat 11,5/. slioiild bi* 
jiaid by the defendant into couit for the use of him.-clf and 
Ml /ton. ’ 

m 

Best Soi;]t. shewed for cause against the rule, that the 
deteiuiaut and Mrfton ha<l not yet obtaineil judgment against 
the j)laintif?s for tlieir ileht, and the Court would not try the 
cause oil atfiilavirs. 

Grm;': C. J. In all the eases cited wlierc the Court has 
C 1/7 ] been <].'sirc(I to relieve the party by way of set-off, it has been 
the srt-ulVof one (‘xeciilioii against another, and it lias been at 
too late a stage o.^ the cause for tlie party to avail himsoif of 
the set-olF by >^y of ph'a; which here is nut thi' case, and 
tliereforc, even supposing Mellon to he out of the case, there 
is uu iiintunce tvjierc tiie Courts have interfered to cstablisli a 
set-oir against a judgment, when the party might try that 
fjiic-tion in an action. The moment this difference between 
the juesent case and all the other cases cited appeared, it was 
too forcible to be Avitiistoud. 

Rule discharged. 

(a) Biimes, 146. (/i) Sd edit. 33C.]| (c) 2 Bos, 4 Pull,'2fU 

SiDNEir, 
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1815. 


Sidney, Demandant; Huemb, Tenant; Austjun and Another, 

Vouchees. 


May 5, 




A BARGAIN and sale enrolled to make the tenant to the 

I)rccipe for suffering a c&minon reeo\ ery, conveyed, i°cs of a re- 

aniongst other premises, the Condense, containing 6 

3 roods and 31 perches, and a piece of pasture land formerly aminutespe- 

a part of iWomVe’jf but now thrown into, suul forming jV'j 

part of the CoirZeorjc, and euntainitig two roods and 33 perches, tfi-wanls 

and^outaiued the folloM'ing general words aji])iieahle to the l!;,|\ji!,cripViou 

whole of the parcels conveyed by the <leed, “ all which lands 

* , " . , . 1 ."Inch was 

and herecUtamciits arc situate in tli j parHli ol fiireat (Mujonl, fal^«• as to a 

in the county of Dorsef, and w'lire late and now are in th<; tenure 

of C, Hill, or his niuh'rtenants, and the saint' form or make the tin* rocovny 

farm commonly ealU'tl Kni^hloji Park Ftmn.” Pursuant parish ouiy*,**^ 

hereto a recovery was suffered in Triai/a term, 53 (jVo. 3,, of ^ 

, - '^1 , j.f mutt fill the 

lands in Great ('iwfonl. It had since bt eu doubted whether the parish wherc- 

piocc of ground, formeiiy part of MomtvV; //oai, was not in the IliV^u/ilITadd- 

parish of /famjwe.v/oi/, and not in Great CaufanL It waia « (i in the vc- 

sworu that tin tirst vouchee, who was tenant ft*r life, had '^'^'^* 

been in tlni seisin of this jiarcel as part of F'nifhfojt Park [ l/B ] 

Farm, along witli the residue tliereuf, as jiarcel <if the entailed 

esti'...e, and that it liad been with the rest in the oecupation of 

Ins tenant Hill ; that it was situale in Dnrwl; that there w as 

not, at the date of the deed or since, any jiarcel of /vio'g/itfwi 

Park Farm \Vi\\\hi the parish of Great Caaiortl which answered 

this (k'-crij)t.ion, and that tlie voaclioes inteiul-eil this piece of 

laud should jiass, and the entail thereon be barred. L'jjon this 

Statement 7?oNo>Hp/et Serjt. moved to {imcnd the recovery, by 

adding tlic jiarish of IlamprcstoH, upon the authority of Lamhc 

V. Heuftlon, (a) TJiougli the descrijition of the. parish in the 

deed was false :is to this close, the deed conlaiitoil a suflicimitlv 

true description of the close to pa»s it, notwithstanding the 

false addition.. 

The Court rererred to the distinction taken in Dowtie’fi 


(a) Ante, V. 207. 


ease, 
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1816. 

Sidney, 

Demandant. 


C 179] 


Moy G. 


Coimtsupnu a 
promise by the 
Defeuilani 
and another, 
since become 
a banki'ii])t 
and certificat¬ 
ed, may be 
joined in 
an action 
.against tite 
solvent part¬ 
ner atoiv, 
with counts 
on p;omi^<'s 
bytlie Defeiid- 
I ant solely 
' since the 
other became 
a bankrupt. 

Bat the de- 
Ibndant might 
plehdtiie joint 
contracts 
abatemCiil. 


CASES IN EASTER TERM 


case, (a) that " if a true certainty had been in the, firet place, 
as if he had bargained and sold (the tenements, '&c. in the 
tenure of Wm, Gardiner in the parish of St. Andrew's, Holbarn,) 
there it was agreed that t^e tdoemCnts shall pass well enough, 
iiotwithstaiidihg the addition of tlie falsity, for utUe pgr inutile 
non vitiatur.” The present case differed from IX^tie's in the 
mode which that distinction required, for heii^he detailed 
tnic description came first. And on the authority of Lambe 
V. JReaston they permitted the' amendment. 

•* ‘ Fiat, 

jCa)3Co.9. . 


(IN THE EXCHEQUER CHAMBER.) 

Hawkins u. Ram.sbottom. In Error. 

rWlHlS wa.s a writ of error hroiight to revci’sc a judgment‘of 
the Court of King’fi Bench in an action of assmnjmt 
against the Hefciidsint below alone, where the Plaintiff below 
had in some of the counts of his declai'atiou stated that the 
defendant below and one 21. PJiillips, ivlio had since become 
a bankrupt and obtained his certificate according to the 
statiUcs, were indebted to the pluintifts below for work and 
labour, and cuniinission, due to them from llio defendant be¬ 
low and //. Plii/Ups, and tiuit tiic defendant below and PhilHps, 
before be beraine a bankrupt, promised to pay, anti averred a 
breach, that the defendant below, and jff. Phiilips before he 
became a bankmpt, and (be tlefeudant below since the bank¬ 
ruptcy of I*liU/Jps, hud refused to pay; and in other counts they 
stated that since Phillips liccume a bankinipt, the defendant 
bolow was indebted to the plaintilfs below for money lent to the 
defendant below; and that the defendant below, since Phillips 
became a bankrupt, promised to pay, aiid breach that he had 
not, since PhillijK’i bankruptcy, paid. After judgment by nil 

dkit 
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and a writ of inquiry, the plaintiiT below had final judg¬ 
ment for entire damages. The plaintiff in error assigned for 
error, that in the declaration, causes of action were joined, 
which could not so by the law of the land; inasmuch as 
the promises in the seven firet counts of the declaration were 
alleged to .®ave been made by the defendant below and 
H. before Pliillips became a banknij)t, and the 

promises and undertakings in the remaining counts were al¬ 
leged to have been made by the defendant below only, since 
Pfdllips became a bankrupt, which 6ould not by the law of tly^ 
land be joi|^cd or included, or sued upon in one and the same 
declaration. There was also the general assignment of error. 

Giffordf tor the plaintiff in error, contended that this Avas a 
misjoinder of action. It was clear that if no bankruptcy had 
intervened, a count stating a promise by the M o jointly could 
not be joined witli a count stating a promi'C by oiie^of the 
two separately. This is materially distingiiislKible from the 
case of a debt due to or from a surviving partner, (o) which, 
it was held, might bo set off against a debt due by him in his 
sole right, for that, by the survivorship, becomes the sole debt 
of the party sued; here the prior counts having stated a debt 
due from the defendant below and the bankrui)t, ihe defend¬ 
ant below could not set off against that debt a debt due from 
the plaintiff' below to the defendant l)elow only. 'J’he incon¬ 
venience is, that the bankruptcy is not a discharge of tho 
debt, but only of the person of tlic 1)ankrnpt. Where there 
were several defendants, (6) and one of them only within 
reach of process, and the joint contract was pleaded in abate¬ 
ment, one of the judges now on the King's Bench invented a 
replication, that the other persons jointly liable u crc in Scot^ 
/and, and had no goods, lands, or property,’within the juris¬ 
diction of the Court, by which they might be attached, but 
the Court held, that the plaintiff could not by these facts 
entitle himself to sue on a joint contract, as a several one. 
Might the defendant below have pleaded in abatement the 
joint contract with a traverse of the bankruptcy of i'/«7/ips ? 
That would be an equally novel attempt. If the plaintiff 
below may recover entire damages on this declaration, the 
defendant below, to whom a right of action would thereby 

(ff) Siipper v. Stidslone, 5 Term (h) fHieppaiil v. Bmllie,0 Term 

Bep.49S, l\fp,i.v>7. 

VoL.. VI. K 
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Hawkins 

V. 

Ramshottom. 
Ill Error. 


[ 180 ] 


C 181 J 


aecnic. 
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1815. accrue, subsequent to the. bankruptcy and certificate of PteV- 
Haw^ns Phillips for contribution, could have no test to 

V. distinguish how much of the damages were recovered in 
^in £rrw **' respect of the joint dcmipid, and how much in respect of his 
separate debt. The rule is the same in tort. If a plaintiff 
sues two for a joint tort, he may recover against one for a sepa¬ 
rate tort; but if he gives evidence of a joint tort, he cannot 
afterwards proceed to recover in the same verdict further da¬ 
mages for another tort by a 'single defendant. The Court of 
King’s Bench have held («) tliat where one of several joint 
contractors is a certificated bankrupt, the joint contract may 
nevertheless be pleaded in abatement, and that a replication 
that the joint contractor is a bankrupt, and bus obtained his 
certificate, is bad upon demurrer. Yet that declaration and 
replication together place the plaintiff exactly in the ^me 
situation in which the plaintifl' below piaees himself by this 
declai'ation, viz. that lie insists on a joint contract as sple, 
averring the same excuse as in tills ease, fur not joining in'thc 
suit the joint contractor. In the case ni Tioke v. Ingham^ (b) 
it was held that upon the statute 10 Jrin. c. 15. the proper 
course is, where one of sex oral joint contractors pleads his 
bankruptcy and certificate, Ibr the plaintiff to enter a nolle 
prosequi against him, and proceed as to the other. 

Curicood for the defendantvS in error. I'hcre is no misjoinder 
ill the form of action ; the only question is, whether there is a 
misjoinder in the cliaractcr of the party sued. Tliere is a 
strong analogy betxvcen this case and the case of a partner 
[ 182 ] dying. The liability attaches alike to the solvent and to the 
surviving jiartncr. There is a material distinction between 
the case, xvhcrc one of several joint creditors, and one of 
several joint di^hfurs, becoim^s a bankrupt. In the first case, 
the assignees of the bankrupt must join in suit; in the other, 
the debt may be recovered against the solvent partner only. 
Booiil V. fVood is in favour of the plaintiff in error, for it shews 
that the joint contract ought to be pleaded in abatement, and 
cannot otherwise be taken advantage of. it is a most material 
circumstance, too, that it there appe.ared on the plea, that 
the bankrupt was still alive, which does not appear on this 
declaration, so that this is reduced to the case of survivor¬ 
ship, for the continuance of his life cannot be inferred. If the 

(n) Bovill V. Wood, 2 A/att/c (fc) 1 If'j'/s. 80. 

k Sflw. 23. 


plaintiff 
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' • 

plaintilF unite in his flpelarntion demands against Ujp Jeteiul- 
ant jointly witli another, and demands against the defend¬ 
ant solely, he may rceover on both in one verdict, unless the 
fiefeiulant chink proper to plead in •iltatenient as to [)arccl of 
the writ, which he may <lo. (a) So, in declaring against a 
«nrvivorof two partners, it is nnnecessur) to notice the Joint 
contract. (6) ^Smith v. Barf'ow, acc. (e) The ipiestion is, whe- 
iher the defendant is sued in any other than Iiis personal cha- 
rjieter; for it may be admitted, that he cannot be sued at once 
in his personal, and in a representative charaeler: but he Ts 
sued in his personal character only, whc'n it is sliewn that liis 
partner is discharged by law, by reason of the bankruptcy and 
certificate. The statutes lOviim. c. lo. a. 3. and ."j G'. 2. r. 30. 
s. 7* speak of discharging the bankrupt from ev c ry debt due 
at tlie time lie became a bankrupt; and tlic v: . rificaie is a bar, 
not to liis liability increly, but a bar to ibe action, mid dis- 
chs^’gcs the debt; and the statute 49 frVc>. 3. r. 121. .v. 8. 
prevents the other defendant from reeo\ering contribution 
again>fc the bankrupt. 

Hifford ill reply. It is clear hyUovillv. ff not/, nud Nol.c 
V. Inf'haniy that the bankruptcy is not such a di'^charge of the 
debt, but tlial it is necessary to sue the banknijit together 
with the solvent partner. In the <'a>c of a joint c’onfraet by 
an infant or a feme covert, it is not necessary to she^v^ they 
M'cre joint contractors, tor their’s i-- no contract, hut Iicre it is 
admitted there did exist a valid contract, hut ilivchargcd by 
subsecpient maitcr, and in such case, as well the contract, as 
the. discharge, must he stated. This debt is therefore duo 
frciin the plaintiir in <;rror jointly with a party neces.sary to be 
sued. It was nnncco.ssary fiir the jilaiutitf in error to plead in 
aliatement, for the joint contnict apjieared on the record: 
'.viiere the plaintitVbas stated the ilefendant’s plea, the defend¬ 
ant need iwt plead it. There is this distinction hetween 
msampslf and debt, that in msumpsil the declaration soiiuils in 
entire damages, for the whole: in debt there is no incongruity 
in abating the writ as to a single count, because the demand is 
severed, and ('a''h t;onnt carries a specific jiart. Here the da¬ 
mages being entire on both sets of counts, the jinlgment is 
erroneous. 

C/ir. odn. vuU, 


'n) Ptnrrll. v. FuHurton, 2 Hos. 

Jf PiiK. AUO. 
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1S3 

1815. Gibbs C. J. on this day delivered the opinion of the Court* 
Hawkin'i stating the pleadings, he proceeded. These two causes 

V. of action are stated separately and expressly on the declaration. 

^In Error ** latter counts, that the plaintiff proceeds on 

the express promise of the defendant only, and upon the first 
counts, as to the promise of the bankrupt, it is shewn that he 
, is taken out of the way. The omission of one of several joint 

[ 184 ] contractors as a defendant in assumjmtf is now clearly settled 
to be a matter of abatomeut’only, and if it be not so pleaded, 
the action proceeds as if the promise had been made exclu¬ 
sively by the party sued on the record. A plea in abatement, 
supposing it available in this case, might therefore be pleaded 
to the counts on the joint cause of action: the plaintiff in 
error having omitted in due season to take that course, which 
was open to hirii, has lost the only mode of availing himself of 
that defence, lie has lost that defence to the first class of 
counts, and has made no defence to the last class of counts. 
Jt is now urged that they cannot be joined. Why ? It is ^id, 
the same plea is nut applicable to some counts, which is ap¬ 
plicable to othei*s. There is no weight in that objection. In 
many cases a count on a special contract is joined with money 
counts; a set-off may be pleaded to the last, which is not ap¬ 
plicable to the first. So, here may be a plea of a set-off of 
joint debts to the first class of counts, and of several debts to 
the last, and both of them will be good pleas, reddendo singula 
^gulis. The plea in aoateinent was therefore the only way 
in w'hich the plaintiff in error could have availed himself of 
the objection to the first counts, and having omitted that op¬ 
portunity, he has lost the only mode he had of putting forward 
this answer to that demand, and the plaintiff below is entitled 
to judgment. I ‘say nothing on the rjuestioii, w’hat would be 
the case, if, before a judge at nisi prius the plauntiff had offered 
evidence applicable to both demands. 

Judgment affirmed. 


SlIAWMAN 
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1815. 


SilAWMAN V. WhALLIS r. MtHf 6. 

t 

PELL Sent, moved to discharge liie Defendant out of The Court will 
, . not discharire 

custody on entering a common a[>[)earance, upon the a Defendant 

ground of a defect in tlie affidavit to hold to bail, which it is 

unnecessary to state, because his affidavit disclosed a prclimi- the affidavit to 

nary objection, namely, that a liail-bond had been given, 

bail above had been since put in for the purpose of ren- given bdl to 

deriug the defendant, and they had rendered him. It had been baH*to tlw *"** 

held that after that stop, a defendant could not avail himself action, which 
. . . / \ 1 . Ill ■ last have rca- 

of irregularity in the (a) affidavit to hold to bad. dered him. 

jPer Curiam, We can hardly get over tin; authority of this 

case. It shews that the affidavit to hold to 'ou'd part of the 

process tor bringing the defendant into court, and that the 

irregularity therein may in due season be taken advantage of, 

yet it may be Avaved by any subsequent step ; and wo think it 

so desirable to have a conformity of practice between the two 

courts, that unless it can be shewn that such praciice rests on 

mistake, we shall decide in conformity thereto : \vc therefore 

tliink the application conics too late. 

Rule refused. 


('ll) D<irge)i^\. I irauf, 1 


Hi &ukmn V , Haylky. * 


[ 186 1 
Malt fi- 


riiHis was ail action npun a policy of iusurance Niibscribed conditions 
by tlic Album liisiirunce Company u])on the life of Eliza- aii(4 rJqulr"d~ 
beth A’wai/ne. Upon the trial of the cause at the Sarum sin-incr » declaration 

lof- 1 rk • r 1 i; I I ^ of the state ol 

assizes 181i> lietore llauipier J. one tletcnee was, that there the health of 
hatl been a fraud in effecting the policy by the suppression of 
a fact which the contract required the assured to disclose. It tobc va- 
appeared that E. Swai/ne, who hatl been many ycai-s resident stltelJieiV*** 

were free front 

all misrepiesentation anil reservation; the declaration described tlie as.siired as resident at 
Fuhertan Anger. 8hc was then a prisoner in the county Raol tlierc: Held that it was a 
*|iiestioii tor the jury, whether the imprisonment were a material fact and ought to have been 
communicated. 
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V, 

rtAYLli 


1815. in a^iousc of licr own in the parish of Fi^herlttn Anger j hiit 
III t I'EMN lyecemher 1813 a jirisoner for debt in the county JJfaol in 
^Fhlierton employed Mather tp effect an insurance 

* r bn her the Defeiidanls; one roHdition of the iusur- 

iuice was, 'that a declaration should be made of the state of 
^ the health of the life insured, and Mutherj recitin:^ tliat he 
had proposeil on the beluilf of Elizabeth Svsayne of FiAierton 
Anga' an insurance on her life, which had been accepted on 
« the declaration then followin^^, declared that E.SwayneiVul 
fXi>t exceed the age (>5 years, and that she was then resident 
as above; it was stipulated that the policy should he valid, only 
if the statciueiit were free from all niisreiH’esentation or re¬ 
servation. For the purpose of ascertaining the state of her 
Jiealth, MathoVy by the direction of the detendants, called in ii 
physician, ndio found the subject in the gaol, which is in a 
situation perfectly healthy, conhued in a large airy room, well 
calculated to preserve the health of its inhabitants. She was 
apparently about fiO years of age, a fresh-looking healthy hale 
woman, making allowances for her coiihiieinent j for confine- 
incjit makes some dilfcreiicc in the state of liealth. He certi- 
Jied that .-he was in good health, aiul he would have noticed 
f 1?'7 1 cerlilieatc the fact of her being in gaol, bad he not been 

led by the circumstance of Mather'^ speaking of the defond- 
a'll.s by the term “ our oflice,” to sn[)pose he n as aii agent 
of the defendants, and that all which he knew M'onld be <roin- 
ninnicated, for the witness thought it a fact nnitcrial to the 
terms of the contract to he communicated. Upon this evi¬ 
dence, JJampier J. thought, that Mather liad by coiitrivniice 
j)revented the physician from stating a fact to the defendanls, 
which he thought material to the coutrael, and he therefon 
stop|)ed the Flauitiirs case, and without hearing the. defend¬ 
ant’s case directed a nonsuit. 

Host Serji. in this term obtained a rule 7iisi to set aside the 
nonsuit and have a new trial; he urged that the contract did 
not require any statement respecting the state of the party’s 
liberty, or confinement; the defendants required precise anil 
particular iiiformutioii respecting certain facts ; and tin* least 
inis-statcmenl oii those facts, would, he admitted, he fatal; 
but the as.surcd was not bound to disclose tacts which were 
Hot enquired of, and it w'ould be a dangerous doctrine to 
encourage; it woidd render necessary tliat an a.s.sured should 
furnish the insurers with a minute history of his whole life; 

there 
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there was a manifest distinction between misrcprescnt&tion 
and silence. Some insurance odices required by their contract 
that every thing should be certified that was matei^j^^ the risk; 
but that was not t*lic case here; aqd therefore, although im^ 
prisonmeiit niiglit, as the physician stated, in a slight degree 
increase the risk, that could not invalidate the contract be¬ 
tween the parties: at all events, if the holding back a mate¬ 
rial fact would avoid the policy, it was a riueslion that ought 
to have been left to the jury, whether the imprisonment were 
a material fact, and the defendant ought to have had the opp«ir^ 
tunity of bringing evidence before the jury to shew that it was 
immaterial. The C’ourt granted a rule ttm. 

Lens Serjt. now shewed cause agaiii'^t this rule. From 
whatever cause the concealment originated, if there was a 
concealment of that n hich it was jniportant'.-boidd he known, 
it avoids the policy. The terms tA' the ileeiarition yuluce a 
belief, that the residence in Fisherton Anger ^vas a residenec 
at large there, the physician’s evidence is, not only that he 
thought it important in the constmetion of the contract, bi!t 
that, for plij'sical reasons, it was material whether the sub¬ 
ject was in prison, and debarred from air and exercise, or not; 
insomuch, that he saw reason for going beyond the matter^ 
expressly required by the proposal, so far t() insert tlic ineu- 
tion of this tact in his cerlili'-ate, if he liad not been luisied by 
the idea that 3/ai!u‘r was the agent of th.e defendants. Jiy the 
terms “ without reservation,” tlitf assured Utis homul to state 
every tiling, whi< h from its naUirc could jiossihly bear on the 
subject. If this fact luwi been disclosed, the defeudauts could 
liavc taken medical advice, whether the impri'soniueut would 
increase tbe risk. Unless, therelbre, the jilaintilf coidd prove 
that this fact could by no [lossibility increave tlie ri>!\, (and tlic 
nature of things >liev.'s the eoiilnarv,) it ougl:t to have been 
communicated, and tin' di't'eiidants bad a right to have it laid 
before them that ibey might form iheir own judgment 
thereon. 

Ailjornutnr. 


On this day tbe Court rt'lieved Best from supporting liis 
rule. 'Flu-y observed that they had cxaminetl the documents, 
and there was nothing exjiress in the terms of the policy which 
required the imprisonment to be stateil, nor was there an 
utiiission of the statement ef auv matter which the office called 

for ; 


isr 

1815 . 
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Rayi.et. 
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1815. for: nevertheless, if the ini prisoimient were a material fiict. 
Hi l l ESIN '1*® * back would be fatal; but it ought to have been 

’submitted to the jury, whether the omission of the fact relied 
K4Yi.Ey. was or was not a mut'.'rial omission, therefore there must 
*[1^9] be a new trial. 

Rule absolute. 


May S. 


J.\CKsoN I!. Lord Milsixoton and Another. 


jjrantoVof an f Scrjt. iiiovcd to sct aside the judgment and war- 

annuity had, rtmt of attorney which h:ul been given to secure an annuity, 

tali’"n*riaim offoiif objcctioiis: fii'st, that thc Plaintiff had insisted Oil, 

the Rraiiioe, as duc upou the deetl, and received from the Defendant, one 

yearly'instal- half-yearly Instalment of thc annuity coinnieiicing half a year 

nient for half sooner than it appcaretl bv the deed and memorial that tin? 
a year sooner * 

than the deed annuity was to commence; and as tne annuity had in fact 

HeidUiai this commencing from an earlier period than the deeds 

did not avoid described, he contended that the grant of the annuity eou- 

* A^ne'morUi tained a false description of the transaction, and was thcre- 

deserihiDR an void. Secondly, that the memorial, vvhich stated thc 
annuttv-hnud , , i 

as heal in" bond to bcui* date “ on or about thc I4th of May,” did not 

abmj”a dav "suflicicul ccrtuiiity Contain thc date. Thirdly, that there 

named, staVs was a dcfeazaucc to the warrant of attorney, stipulating for a 

Mifficicnt^cer- ®tay of execution in case ofpunctual jiayinent; but that thoiigli 

tainty. the memorial directly stated the warrant of attonicv, it ilid 
Amrmonai . , . ^ ... 

of an annuity- uot State the defeazancc; which it had been held nect'ssary to 

notto"8tate (®) Fourthly, that the bond bound the heirs of the 

that the heirs obligor, but that tlic memorial did not state it to be binding 

are'bound?”*^ upon tlic heirs. The Court refused thc application ii[)oii thc 

Ainemoiiai two first grounds, saving that a payment made* by the defend^ 
of an annuity- . , . t j 

deed stated ant 111 lus owu wTong, iiot being made in pui*suance of any 

thc^decdSat agreement repugnant to the deed, wa.s no breach of 

a warrant of the annuity act; and that if the bond bore date the Idtli of 

defeazanr^'* ^ about the 14th of Mat/; if it did not, thc false 

bad been (Tcscriptiou Would be fatal: but it was not stated by the tle- 
given, wlueh - , , ^ 

recital shortly fcndaiit that the 14th of May was not thc true date: upou thc 

fha«Me* held grounds they granted a rule tmi. 

that this supplied tlic place of a substantive memorial of thc defeasance. 


* [ 190 3 


(mJ Ex parte Amdl, 1 Bos. &. Pull. o5. 
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BsKt Seijt. on this clay shewed cause.. The last objection is 

disposed of by the decision of the Court of Excheqiicr-cham- - 

her upon the case o^ Horu^ood v. Underhill, in error, (a) As 
to the other objection, the deed happens to recite the M’arraut Lord 
of attorney and the defeazance also, and the deed, includinif 
that recital, is, though unnecessarily, sc'i out at length in 
the memorial, though there is no separate and substantive 
memorial of the defeazance. 

Vaug;han endeavoured to suppbrt his ruh' upon the ground, 
that a statement of the defea/atice in the meaiorial by way df 
recital was insuiiicicnt. 

Gibbs C, J. It would be monstrous to set aside the annuity 
for such an objection as this. The object of the act is, that 
the whole transactions should appear on the ineinorial. Jt is 
correctly said by the counsel for the defend: :’.*, and the objec¬ 
tion is countenanced by some earlier caso«, that the defeaz¬ 
ance is not expressly statc'd, but only by Avay of recital con¬ 
tained ill another meinorialized deed; but the recital in the 
latter is very full. The cases cited in 1st Bos. & Pull, requires 
that the defeazance shall be stated in the memorial; but it 
does not say, that a statement by w'ay of recital is not sufti- 
«:ient. Without laying down any general principle to be [ 1<)1 ] 
drawn out of this case, to govern cases which may not resemble 
it, we think tlcit this defeazance is siiHiciently stated to sup- 
piirt the aiiniiifY. 

Rule discharged 

(fl) Ante, IV. 16. 


Flktchkr t. Wki.ls. 

"^hST Serjt. had on a former day obtained a nilc nisi to set 
aside the service of process upon the ground that the 
English notice was irregular in expressing the year in Arabic. 
figures instead of words at length, (a) 

Blossct Serjt. now shewed cause on the preliminary objec¬ 
tion that the application was too late, the Defendant" having 
]>crmitted the Plaintift' to execute a writ of inquiry. 

Best, in support of his rule, urged, that the line of practice 


(«) See Et/rt\. ^\o!sh, post. 210, 


established 


8 . 

A party w ho 
would sot 
aside proeecd 
iiigs for irre- 
i;ularity, must 
apply instant¬ 
ly after the 
irrepilar par¬ 
ty lias taken 
tlie first fur¬ 
ther step; if 
he lets him 
take a second 
further step, 
he waves thi: 
irregularity. 
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established by the case of Dand v. Barnes, {a) was, that so long* 
as the defendant himself takes no step, lie may lie by while 
the pluintitF takes any number of steps short of final judgment. 

Per Curiam. The counsel for the de^iidant misconceives 
the rule. It is, that if there has been irregularity, the party 
suffering is not bound to move to set it aside within any specific 
time, for he may reasonably suppose that tlie opposite party 
will discover his mistake, and abandon his defective proceed¬ 
ing ; but if the party guilty of the irregularity takes one stei» 
liiore, which shews that he does not mean to abandon his 
process, then it is incumbent on the iiarty euin{)laining to 
apply instantly to set it aside, for if he takes a step himself, 
or permits the other party to take a further step, it is a waver 
of the irregularity. Here the defendant being served with 
defective process, wjis not bound to move to set it aside until 
after the ])laintiff had shewed that he meant to act on it. The 
plaintiff gave notice of declaration, upon which the defendant 
ought immediately to have applied; but he lies by until the 
plaintift' has executed a writ of impiiry; and therefore he has 
hereby waved the irregularity. 

Rule discharged. 


(a) Ante, <i. 


May 8. 


Fenton r. Ellis. 


An affidavit ^HEPHERD Solicitor General had «m a former day 

obtained a rule nm that the bail bond given in this case 

the Dtiendant ijQ delivered up to bc cancelled, upon the ground that 

IS itideiUcd to ® ^ , , , , , i-v 7 1 

the i*iaintitf the affidavit to hold to bail stated only that “ the Defendant was 

lnd*ddi*vercd indebted to the Plaintiff for goods sold and appraised to the 

to the Defend- defendant,^* not adding by the plaintiff, he cited Et/re v. Hui- 

in^bythc^ ton, («) and Tai/lor v. Forbes, (b) which was brought before 

had*"****’ ** King’s Bench for the purjiosc of their reviewing their 

A s?ippie- decision in Cathrow v. Haggard, (c) 

vlt"o*h^*d*to* Serjt. now shew'cd cause: he contended the affidavit 

lowed"* sufficiently certain to support an indictment for perjury, 

(o) Ante, V. 701. (e) 8 East, 106. 

(f>) 11 Eftsl, l!16. 

if 
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if the plaiutilV had not sold the goo»ls to the dcfuiidaut. At luiri. 
least, if this affidavit were insufficient, the Court would perniit 
a suppleincntal affidavit to be made. 

The Solicitor General supported his^nih;. J’l.us. 

The Court said the cases were too strouj^’ for tlie plaintiiTto f. 193 J 
resist, and they also refused to permit a sui'])lemeiital affidavit 
to be made. 

Rule di5chari>ed. (a) 

(«) S. P. Ili/Je V. Jinoh, C. P.| lid. loitii lol'*, i’ch. ?. Sltcjihri'ly Solicitor- 
ticiuTal, I'ur lliu plaintltV. 


Samukl Raker ainl Piickbk his W'ife, and (iKOKoE E«<.r,K- 

hUON and (’atij hrink his Wife, r. W. Daniki* an<l W.Oamki. 

the Vouiiijei, Stkpiikn Daxfkl, and Damei,. 

• 

"W N a writ ofpartilioii, the Demandants f;ount(;d that S, Fea- 
^ Iherslon beiiii^ seised in fee, had issue feniaie the Plaintitfs 
Plurhc, and Catherine, and FUhale'th; that on his decease the 
lauds, being of the nature of gavelkind, which iinmeinorially 
lifive been [)artible between the heirs male, and in tlefiiult 
of them among the heirs female, descciidetl in fee to liis three 
daughters as co-heirs female, in default of lieir'; nude; that 
they entered and were seise<l; tliat Pha'he interniarricti with the 
p!ai*itin’l^«/rf7-, ami Catherine with the plaiutitr /’gg/e.vfon, and 
the Inisbamls and wives respectively became seised in fee iti 
righ' of the wives t)f one-third part: that Kli:.ahelh married 
I he tenant IV, Daniel, and had issue the three other tenants; 
that on her death, by the custom of gavelkind, fV. Daniel be¬ 
came seised, as tenant by the tourlesy, of one moiety of lier pur¬ 
part for his life, if he lived sole, the reversion in fee being to the 
tlnce other tenants, to whom the other moiety also deseendc<l 
in fee, and shelved that so the demandants and tenants toge¬ 
ther and without division hold the premises, of the inheritance 
■Fvhich was oJ* S. Fealherston, whose co-heirs the said Fha'l/e, 
Catherine, and Fli:Mbeth were, whereof to the demandants 
N. liaker, ami !*ha:he, in right of the saifl/'/arbe, and the heirs of 
their bodies begotten, it belonged to have ouc-thir<l part of 
the premises, and to the demandant Eggleston and Catherine, 
and to the heirs male of their bodies lawfully bogotten, it 
belonged to ha\e one other third part, to be tlivided, to hold 
to them respectively in teverahy. The Defendants not aj»pcar- 




'J'ho roiiiiJ 111 
|>.‘ii‘iiii(iii, writ 
»o ihe slic'riff, 
iiixlliis rcKirii, 
illlK-IKicil lly 

strikiiiir oiir 
v.onK iii'liinit' 
atioii in tiiil. 
Hhcn* tiio fitlr 
6laH'il on the- 
oimut 'liownl 
i.ii I '-tiilu in 
I'er. 
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ing within 15 days after the return of the writ, judgment wait 
entered, that according to the statute partition be made bc> 
twecii the demandants and tenants of the tenements aforesaid, 
(not saying of what estate.) The shcriff^eturned an inquisi¬ 
tion, wherein he recited a writ commanding him to make par¬ 
tition, and to deliver one equal third part to the demandants 
Baker and Phoebe, to be holdeii to them and the heirs of their 
bodies, and one-third part to the demandants Eggleston and 
Catherine, and the heirs iual6 of their bodies, and the reinain- 
mg third part to the tenants to be holden in severalty; and 
after stating the division by metes and bounds, into three equal 
parts, lie returned that he had caused the hrst-mentioned third 
part to be delivered to the demandants Baker and Phoebe, to hold 
to them and the heirs of their bodies; and the 2dly mentioned 
equal third part to the demandants Eggleston and Catherine, to 
hold to them and the heirs male of their bodies, and the resi¬ 
due to the tenants. And the final judgment was, that the par¬ 
tition aforesaid be holden firm and effectual fur ever. 

Lens Seijt. moved to amend the count, and the writ de parti- 
tione fadendd, and the sheriff’s return, by substituting in each 
of them “ the heire of P/iorfie,” for “ the heirs of their bodies,” 
and ‘‘ the heirs of Catherine,” for the heirs male of their 
bodies,” as the fact was, and as the title set out in the count 
warranted. He admitted that he had found no precedent tor 
amendment in a writ of partition, but uimn principle it was 
reasonable to be done. It came within the reason of amend¬ 
ment of fines and recoveries. Returns made by sheriffs of 
writs of seisin in recoveries had been amended, (a) So in 
Formedon, (b) Scott v. Peny, an amendment had been made 
by consent in a real action. But the ground on which he re¬ 
lied here, M'as, that the interlocutory judgment was correct, 
for it is not usual to mention in the judgment what estate the 
parties are to have. In the old precedents (c) the sheritFs 
return in partition docs not notice either the quantity or qua¬ 
lity of the estate which he gives; but the writ to the shcrilf 
and his return pursued not the judgment of the Court, which 
was correct, but the count, which was incorrect; and the sta¬ 
tute (d) directs “ that in default of appearance within 15 days 
after the return of the writ of pone, or attachment, the Court 


(a) IFa/«on, Demiuidant; Lockley, Tenant, ? Wil$.2. 

(b) ScoU r. Perry, 3 Wih. Q06. 

(f) Rastal, Partition, HQ, 450. (rf) 0 10 IV. 3. c, 31. 


may 
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may proceed to examine the demandant’s title, and quantity 
of his part and purpart, and accoiilingly as they shall find 
his right, part, and purpart to be, they shall for so much give 
judgment by defauR, and award a writ to make partition, 
whereby such proportion, part, anJ purpart may be set out 
severally.” It would suffice to strike out the words heirs of 
their bodies, and heirs male of their bodies, without inserting 
any words. 

The Court at first hesitated, whether this <lid not fall within 
their general rule of allowing no amendiiieiit in real actioit^f 
and referred to the authorities collected in a note of the late 
Seijt. fVilKams. (a) They also felt a difficulty in amending 
the return, which wjis the act of the sheriff, not of the Court j 
but after consideration, they permitted the amendment, by 
striking out the w’ords of entail, so that theo^vrit should stand 
as a tlirection to the sheriff to divide the lands geiierallv, 
ivithout saying what estate he should give. 

Fiat. 


(it) ‘i IVilliamit'i Situtul. 45. g. note. 


1813 . 

Baker 

V. 

Daniel, 
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PuoTHERo V. Thomas. Afay s, 

T he Defendant being arrested at the suit of Prosser , in A Plaintiff’s 
which the Plaintiff’s father wps tlic attorney, applied to atuIcDetifmi- 
the plaintiff, who was also an attorney, and not before em- 

III I 1 . 11 I 1 . 1 to*" 

pl )/ca by the aetendant, and happened to be in the .same him and after- 

house, to know if he could do something for him; upon which 

the plaintiff gave the sheriff an undertaking to put in special costs, needs 

bail, and the defendant was thereon liberated. The plaintifftni amonth 

afferw'urds put in special bail, and on enquiry into the nature 

of the action, found it expedient for the defendant, to pay, '•o advanced.' 

and the plaintiff did pay, the debt and costs; the latter were 

not taxed. The plaintiff having brought this action to recover 

the amount he hatl so paid, without making any charge for his 

own labour therein, it was, upon the trial at the Monmmth 

spring assizes, 1815, before Richards B., objected for the 

defendant, on the authority of Croioder v. Shee, (a) that the 

plaintiff could not recover, because he ^vas an attorney, and be 

had not proved the delivery of a bill including these charges. 


(«) 1 'Jahipb. 43r. 


month 
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a niontl) before tiie action commenced. ^ Hicfianln B. tbonglit 
this was not a ea«c within the statute, (a) and the jury found 
a vcrfHct fur tlie plaintiA*, wiiich 

Fell Serjt. in tliis terpi obtained a rule nisi to set aside, 
upon the ground that this was a “ disbursement in law,” within 
that act, and being now called on to support it, he maintained 
that by the plaintiff having paitl the costs of Prosser’s action, 
witliout causing them to be first taxed, he had dcprlvinl tin; 
flefendant of the op[)ortiinity of confining them within reason- 
i*!)le limits: that the ])lainti(F had acted as an attorney in 
this case, was clear, because he had put in bail, and given 
undertakings, and done other acts, which none but an attor¬ 
ney can do. If a single item in an attorney’s bill is of a tax¬ 
able nature, tlie whole bill is subjected thereby to taxation. 

Ginns C. J. The ease cannot he put oiio ther grounds 
than the counsel for the detendant has |mt it on, but this cer¬ 
tainly is not a case within the statute. The statute applies to 
cases where a person employed as an uttorney sues to recover 
a compensation for his labour and skill. This is a case where 
the defendant applie.s to the plaintiff to pay tlie debt and costs 
of an action, in which the plaintiff and his partner are attornies 
for a creditor of the defendant. It is very true that he thereby 
gets the costs of that action into his own jtocUet, but it is not 
true that the bill of costs theretbre might not have been taxed; 
tor if on the bringing this action the defendant had applie d to 
have had that bill of costs taxed, he certainly might have so 
done, but this not being an action by the plaintiff for his fees 
for business done as an attorney, it was not necessary for him 
to deliver his bill a month before hand, the rule therefore 
must be discharged. 

Sheiiherd, Solicitbr-Geiicral, contra. 


(ff; a (ieu. 2. c. as. s, 23 . 


jy/ay S. 


Wynn v. Smithies, Clerk. 


np'HIS was an action brought to recover penalties from the 
UviMRs resides Defendant for wilfully ab.scnting himself from his rectory 


r’ilfuliy ab.scnting himself from liis rectory 
the*paris"hes Bentleyf and from his rectory of St. Martin in Col- 

wherein there is no house of residence, it is a snffirient residence there to exempt him, 
without licence from the bishop, from penalties for not residing on his other Itciieiice. 

No licence is necessary for non-residcncc in the parsuna^c-liousc of a parish wherein tlu-re 
is no such house. 

c/u'Sfer, 
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t 

ehesterf at various periods stated in the declaration. The cause. 1815. 

was tried before Wood B. at the la«;t Essex spring- assizes, -;• 

when it was proved that during the year 1812 the defendant ^ 
resided in a house of his own in the parish of St. Martin^ Col- S.mithies. 
chesterf (in which parish he had no parsonage-house,) except 
for a period of four months, calculated at different tiiue.s 
within that year, during which four months he was resident 
in his rectory-house of Utile ISmtlnf. Wood B. held that the 
residence in the defendant’s hous(‘ in St. Marlin*a, was not 
only such a residence there as excused the defendant froiif 
penalties for not residing during the same period upon his 
benefice of St. Marlin’fi, hut that it also was such a residence 
as excused him fmm penalties for not residing during the 
.same period in his ])arsonagc-honsc of JAtlUt Jientloy, and he 
noif^uited the PlaintilF. • 

Copley Serj. in this term obtained a rule nisi to sot ajide the 
nonsuit; he contended that the residence in the defendant's 
house was not, even as to the parish of St. Martin’^y a .sufli- 
eient e.xeuse for not residing in (he parsonage-house of that 
parish, unless the hishop’s licence for that ]>urpo.sc liad been 
previously obtained, which had not been done. This, he said, j 19*) | 
was required by the 48 (i.‘6. 0.81. s. 19. But even if this 
were otherwise, the want of a house in St. Martin'^ was only 
an excuse for non-residence in St, Martin’s, but the <lefendant’s 
abode there was not such a residence on one of liis benefices, 
a*: would, without the hishop’s liceiifce, excuse a non-rcsidence 
on his other benefice of Little Bentley. This had been de¬ 
cided in the case of Uivo \. Ibhotson, (a) and the iloctrine is 
rather confirmed than narrowed by the subsequent case of 
Wilkinson v. billot, (b) whev^ it is treated as an excuse, not as 
residence. That such was the true construction of the statute 
against non-resiilence, ap[)ears from the act 54 G. 3. c. 54. 

W'hich Avas made to alleviate the state of the clergy, and the 
indulgence granted, is, that if a pluralist resides nine montlis 
within the parish whereof he is bcneficed and tvlicre he has 
no house of residence, that shall be deemed such a residence 
as Avill exempt him from residing on the benefice where he 
has a house; this is a legislative exposition of the former sta¬ 
tute, and she.w.s that before the late act, either no abode tvithin 
the one parish would excuse non-residence in the other, or 
that a whole year’s residence in the parish where he had no 

(«) 5 nurr,Z721. (ft) Cotrp, S.C. 5 Burr, «725. 

hou.''e 
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IS 15. house was necessary^; to exempt him from penalties for ndt 
residing on the benefice where he had a house; but in this 
V. case the defendant's residence in St, Martin's is of eight months 
Smithies, only. * 

As to the first point, TAe,Court held that the gross absurdity 
of the proposition tliat the bishop’s licence was ncces.sary to 
excuse a rector living within his parish, from residence in a 
rectory-house which did not cxis^ was apparent. As to the 
' second, point, unless Uie former act G.‘3. plainly made it 
[ 200 *j |.enal not to reside on that one of the two benefices, where 
he had a house, they;,could not find it there enacted by the aid 
of the subscc}uent act, made many years after; an act too, 
which was intended to be remedial, and not to subject the 
clergy to penalties which did not before exist. They granted 
however upon die last point a nilem't; and now stopping 
Best Se.ijt. who would have shewn cause. 

Called on Coj)ley to support it, who relied on Law v. Ibbot- 
son, as going the whole length of the doctrine he contended 
for, though he admitted the consequence was that where a 
clerk,has tw’o benefices, on one of wdiich there, is no house, 
it would have been, under the statute of 11. 8., illegal for him 
to reside so much as a month in the year in that parish; and 
Goodale v. Bntler (o) there cited, is to the same purpose. 
The defendant takes on himself to determine that, u-hich the 
law confides to the discretion of the bishop j who may see 
reason to fix the clerk to I’csidencc on the benefice where 
the house is, possibly, for the purpose of keeping up the par¬ 
sonage-house. 

Gibhs C. J. In Imw v. Ihhotsmij although there was no 
archidiaconal-house, the Court held, that the defendant’s resi¬ 
dence within the'archdeaconry, in the par'ish of Bushey of 
which he was rector, was no excuse for his not residing in his 
parsonage-house of Bushey. The truth is, the cases of Law v. 
IbboUon and fFtlkimon v« A/lot are irreconcilcable. To be 
sure, if otie looks at the justice of the case, so far as the term 
is applicable to this ^l^ect, the plaintlff’.«( doctrine is directly 
counter thereto; for upon the old statute, it would be unlaw¬ 
ful for a person who had two livings to reside at all, or, at 
least, not for a month together, on that which had no house ; 

[.201 ] the evil, indeed, is somewhat qualified by the late statute, but 
1 cannot think a statute which meant generally to divide the 

(«) 6 lifp. 91, 


residence 
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residence can bear tliis c’onstniclion. This residence, on a 181.> 

benefice where there is no parsonaare-hpnse is not an excuse; 
it is a residence. Suppose a person were sued for not rcsidinif 
on a benefice on wincli lie lias no hyiiso, and ho defeiid.s him- Smithim. 
self on the ground that he did reside wilhiii tlie ^larrsli. His 
answer would be, be did reside there; no, sr.y.'* the plaintitf, it is 
only an excuse for nou-resideiicc: but ih* ibat as it may, it 
seems to me that for the same reason for which the statute 
excuses a clergyman from tin; ponallie^ of iion-resitience if he 
reside in tlic body of the parish where then* is no lionse, 
ought to excuse him from residing in the oth'r parUh whiue 
there is a house, for he is perfornrm.u: his eeelesia'tieal duties 
in the first; and 1 eamiot believe it was not inU'M'led to [iro- 
tcct him for uon-re.«ideiiee in the pari-ih of li. when* there is 
a hTiuse, by his rcHulonee in the pari?,!: J \* ' ero tliere is no 
house: we think therefore that tlie eonsiiit is ri*'h;, and that 
the rule must he diseharj^ed. 

Ch.vmbrkJ. 'I’he (iefendanl ha* jxTforiiu d all llu’ re.-!!' 
dence udiich the nature of the case admits: if there he a house, 
lie must reside in it, if llimx.* be none, he mu^t ri\r in the 
parish. Why is a clergyman wlio has two livings to consult 
the hisliop on which of them lie shall ri'side, wlien the law 
gives him the option to reside on Mhieli of {lu-m he will? in 
the case, of V. tiie t\>urt of King’s Heiich took 
up the opinion, that the defi'mhint iiad nothing to do in his 
arehdoaeoury, no duty t<i perform i'of it, and therefore that the 
defemhuit ought to reside in his reetorv-liouse of /hW/et/but 
fi’nlcinson v. Jlhtt is a later ea^e, and it otnnpletaly overrules 
Law V. Ihbntsor. 


J)\i.i.A.s J. eoiieurriiig, the 


link' \\ .T" <il->i:liarge(l. 


l\o«ii;i:s r. Ihrcui-r. 
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riNiis was an aetion of replevin. ’J’lic Pefeiidant avowed in ropirvin 
for two irard rciii tiiio to linn.sclf on tlie 2 Uh of Jm;ic 
1811, on a iii.ii;;se of tin' closes in vi hich, i^c. at the rent of otiu dvnwant 

. jfruH t /arir 

oticirnri tn.'*! I:'* Ih6 owner nf tin.* land. 

But in a eaar whoro iI'p Pl:»’iei(T diil tint nii,;!iMi:y rePCi\o Mie ptfeoi'tht* land from 
the avowant, it is corti|>Pteiit to tlio eKhititf to robot the title of tltP avowant by shewing that 
he paid rent under circtiinstances wliicli did not entitle the avowant to the rent. 

And such evidenre may be given on Ibe i<.sne non teimit modaet fann’i. 

SnnhU that tenaiit in t'lt'git may ent t I*y virtue of llie writ of elcifif- without rjertment. 

Vui.. VI. J. 71- 10^- 
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1015. //. lOs, per ami. payable half yearly. Tlie Plaiiitifl* pleaded 

that she did not hold the closes in Avhich, &c. as tenant to the 
V. defendant under the supposed demise thereof, in mimner and 
Pitcher. ii,e defendant h?id allci'cd. Tliii defendant took an 

issue tliereon, which was tried at the MonmmUh spring assizes 
1815, before Jlicharde B., to whom it was stated, that the ob¬ 
ject of this cause was to try the validity of a deed grant^l by 
Price, a former owner of the land, to Mrs. Baker. The de¬ 
fendant on whom the issue lay, proved a receipt given by an 
Agent of the tlcfeiidant named Jram to the plaintiff, for a year’s 
rent paid liy the plaintiff tliroiigh the hands of her son to 
llic defendant, due at Midsummer 1812, for one moiety of the 
Til Coovli farm, the meaning of which was explained to be, 
that the estate called Ty Coach farm hail belonged to Price, 
who had demised it to the plaintiff at 15/. per atm. rent; anft af- 
terwaiyl's, being indebted to the avowant, had given him atvar- 
rant of attorney to confess a judgment, which was docketed 
in February 1810, and the avowant in 1811 sued out a writ 
of elegif i and the plaintiflf having notice that the sherift' 
had under that writ taken an inquest and set out the several 
closes in which, &c. as a moiety of the premises, and returned 
that he had delivered them to the defendant, although he the- 
defendant had not recovered the premises in ejectment, the 
plaintiff had attorned, and {)uid rent to him for a moiety. The 
defendant had also exercised certain acts ot ownershii>,by selling 
[ 203 ] coppice wood standing on the farm, 'flic defendant rested on 
this case. The plaintiff proposed to answer it, by shewing 
that the defendant was not, sit the time of her former pay¬ 
ment, or now, entitled to the rent: the definidsmt objected, 
that by the payment of rent, the plaintiff had acknowledged 
himself, the defendant, to be her landlord, and was now estop¬ 
ped from contesting his title. Rkhards B. held that the proof 
of payment of rtiit made a good primd Jack case for the 
avowant, but that it was capable of being answered by othe * 
evidcmic j Imt reserved the point.' Whereupon the plaintiff 
answered this case, by proving that Price being indebted to 
Sarah Baker in 207/. for several sums of money, lent in con¬ 
sideration thereof, and of 89i. more then paid to him, wdiich 
sums together were the full value of the farm, in 1809 con¬ 
veyed the premi.ses in fee, by deed and fine, to Mrs. Baker, 
and had -paid rent to her before and since she paid rent to the 
avowttnt. The plaintiff also insisted, that even if this deed 

were 
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were to be postponed to the the avowant was at most 

only tenant in common with Mrs. Bnker. To rebut the evi¬ 
dence of the prior,conveyance, the avowant impugned the 
supposed debt to Mrs. Baker^ as ftetilious; that no money 
passed from her, and that the conveyance to her was fraudu¬ 
lent, and made only fur the purpose of shielding the possession 
of Price. Tliis suggestion was in some measure fortified by 
the facts that the deed was all in the hand-writing of Pitre, 
who was an attorney; that Mrs! Baker w'as his housekeejier, 
and that she had said, that she was entitled to one moiety o^ 
the value of the wood which tlir avowant had sold, thereby 
seeming to admit the avowant’s title to the other half. The 
jury, hoM'cver, giving credit to the deed, found a verdict for 
the ^daintilT. ^ 

Pell Serjt. in this term moved for a ruleniAi. to set aside the 
verdict and enter a nonsuit, upon a supposition that thc^plain- 
tifl ha<l insisted at ttic trial, and that Richards B. had accord¬ 
ingly holdcn, that the proof of payment of rent to the avowant 
was not primd Jncib evulcnce of his title as lessor, and that he 
was bound to go into his title upon the issue of non temnt modo et 
formtij which was the very mischief, he said, which the statute 
11 G. 2. r. 19. s. 22. was intended to prevent. If the plaintiff 
Itad meant to contest the avow'ant’s title, he sliould have 
]ileaded nil hahuit in tenement is. The Court granted a rule nisi, 
expiv'ssly on the point that the avowant was entitled to stand 
on his ])roof that the plaintiff had paid him rent, as sufficient 
pnmu facib cviilcnce to support his avowry, and that unless 
that case was answered by the plaintiff, he was not bound to 
go further. 

Sftep^erd, Solicitor-General, and Vaughan Serjt. now .shewed 
cause. They urged that a demise of these specific closes at 
an entire rent of 10** could not be supported; for the old 
<lemisc by Price having never been determined, was still in 
force, and the plaintiff was entitled only to a moiety of the rent 
of \5l. which was reserved for the w'holc farm, as a tenant in 
common of that rent: but he was not entitled even to that: 
before a tenant in elegit can claim rent from a lessee of the 
land, or enter upon the possession of a defendant who has, 
before the ekgit, personally occupied tlie land, he must not 
only have the moiety of the land set out by the sherifl’by metes 
and bounds, but must recover judgincnl in ejectment for that 

L 2 moiciy. 
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moiety, to entitle him to enter. The sheriff cannot, after h<J 
has set it out, give him any possession merely by virtue of the 
writ of elegitf nor can the tenant in e/cptt himself enter by 
force thereof. If the avcwant could by the mere writ entitle 
himself to the rent, the plaintiff would he under the hardship 
of paying rent twice over to two different landlords. Payment 
of rent works no estoppel; it is only evidence of the title of 
the payee, but capable of being rebutted. And there is a 
wide distinction between tin* case where a tenant has actually 
received the posscssiiui of land from one who has no title, and 
the case where he has merely attorned by mistake to one who 
has no title. In the first case, it is not, indeed, competent for 
the tenant to (juestion his lessor’s title, but the estoppel is bj 
his accepting the possession from him, not by the payment of 
rent. If there be tenant pur mdiirvie, Mho demises, and cestui 
que rid’ die, the lessee is not estopped from shewing that the 
tleath has determined his demise. So, if payment of rent be 

obtained bv fraud, it may he sheMn. 

• ' • 

Pell and Rough Serji. in su|)pt)rt of the rule. Upon the 

Judge*'- report it appears that the tjuestion loft to the jury was 

on the validity of the doi'ds ti» Mrs. Haker, a tpiestion which 

arose onlv indireetlv; and diverted their attention from the 
• ^ 

principal point in issue, which has never been submitted to the 
jury, viz. whether the plaintitf held in the manner alleged : 
that question therefore ought to he tried again. In the case 
of iS'yUiran v. Slrndliug^ (a) u <p^c^tio^ arose whether the plea 
of nil kahiiit in tcnvnv.’nth could be jiloaded to an avowry and 
cognizance for rent. Lord Camileu, who was at first inclined 
to support i% idtiniatfcly agreed with the rest of the Court, 
that it was taken away by the statuti*. If, on the issue whether 
the plaintiff held in manner and form, she enn he permitted 
to disprove her lessor’s title, the title of a landlonl may in all 
cases of avowry for rent come into (piestion, contrary to the 
intent of the statute 11 Gen. 2. There is no pretence to say 
this rent wa^^ paid under a mistake, for the plaintiff was ac¬ 
quainted with all the circumstances. 'I'lie statute (6) which 
renders attornments void, contains a particular exception of 
attornment made pursuant to a judgment at law; and such 
must be an attornment to a tmiant in elegit, ami others holding 
under executions. 
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' Gibbs C. J. This case has at diirorcnt stages presented 
different forms. As it was moved, I should certainly have 
thought there ought to be a new trial; for if the avowant had 
at the trial been told, that the reegipt of rent was not primd 
fac’^ evidence to proceed on, and that he must make out a 
strict title, I should have thought that lu- had proved a suffi¬ 
cient case. But it appears that the Jinlge suffered the de¬ 
fendant to prove this case, and that he llion insisted that the 
plaintiff was precluded from disproving the case which he the 
defendant had made. The Judge thought the. plaintiff wat. 
not precluded from disputing the title <ff the defendant, and 
permitted him to go into evidence for tliafc purpose, tvhich 
was this. I’he estate had belonged to "i’hc plaintiff 

had held this estate as tenant to Price. W'licn the plaintiff 
paid rent to the defendant, the latter i'.ad an ■''k'git against 
Price, had extended the estate, and had a moiety delivered to 
him by metes and hounds, on which delivery the defendant 
would be entitled to the rent of one moiety, and the other 
would be paid to Price. These facts were true, and on them, 
if they were all, the defendant wouhl be entitled t(» the rent 
of a moiety. It is said, that the avovv'aut had no title, because 
he had not recovered in ejectment his moiety ; but I have no 
doubt, that the slieriff may deliver the moiety, and t;nter upon 
itj except that where the land is under a previous demise, 
as in this case it is to tin* plaiiitilf, whatever ^'Ider term the 
sheriff finds, lie cannot distiirh tl»e*j)reviuus title of the tenant 
in possession; all he can do is to ])ut the avowant into the 
state of landlord: if the land had been in the posscssiuii of the 
former owner, the shcrilf inighi have delivereil actual posses¬ 
sion: where it is in the po^M'ssion of a tenant, the sheriff sets 
it out by metes and bounds, and the tenant Is bound thencefor¬ 
ward to pay rent for his moiety to the tenant by ehgil. Tliis 
is a case in which attornment was not necessary before the 
statute of attornments, because tenant by clegit was in by judg¬ 
ment of law, to whom attorniueiit was not necessary. 1 am 
aware thai i» has in several places been said, that the tenant 
in elegit cannot obtain possession without an ejectment, but 1 
have alw'ays been of a different opinion. There is no case in 
which a party may maintain ejectment, in which he cannot 
enter. 'Ilie ejectment supposes that he has entered ; at least, 
that he has leased to another, ami that that other lias entered; 

and 


1815. 

Rogers 

w. 

Pitcher. 


[207 



207 


1815. 

Rogers 

V. 

Pitcher. 


t 208 ] 


CASKS IN EASTKll TERM 

« 

and that the lessor may do it by uuotUer, and nut enter hitii- 
self, is not very intelligible. 1 would not however consider the 
present case as now deciding these points, which 1 only throw' 
out in anwer to the argivnent that has been used. This is a 
case to which the doctrine does not apply; fur no ejectment 
could be in this case maintained, there being a tenant who 
was cntitlerl to retain the possession. It turned out, that iVtVe, 
being indebted to Mrs. Baker, had previously to the avowant’s 
Judgment conveyed the prendses to her in satisfaction of the 
dtbt. It is quite clear that Mrs. Baker was, after the execu¬ 
tion of this deed, entitled to distrain on the plaintiff during her 
tenancy for the rent. The avowant contends that because 
the plaintiff has once paid the rent to him, in ignorance of this 
fact, she is become irretrievably his tenant. No such law is 
laid down in auy*bouk. Till the statute oi Aune, if a lord con¬ 
veyed a reversion, by tlie attornment of the tenant the rent 
would pass, though not before attornment; but it never yet 
w'^as supposed, that attornment alone, without any conveyance, 
w'ould carry the rent. Unquestionably the law is not so. It 
is so plain a proposition, that 1 did not expect to find any au¬ 
thority for it, nor have 1 found any case decided on it; but I 
find a case of WillUma v. Bartholomew, (a) where a tenant 
had paid rent to a remainder man, supposing that the tenant 
for life had forfeited her estate by a marriage which had been 
actually solemnized, but it proved to be void, and the tenant 
was obliged to pay the rent over again to the tenant for life. 
It was argued, that if the remainder man had distrained and 
avowed in replevin, the tenant couhl have made no answ'er. 
Bailer J. says, 1 see no difficulty in that: the tenant would 
have proved that las attornment proceeded on the misrepre¬ 
sentation of him who claimed as remainder man, and he might 
have shewn that the widow was still alive and entitled. The 
facts which were stated in that case were true, in like manner 
as all that is stated here by the avowant is true. The pay¬ 
ment of the rent here raises a presumption that the party 
receiving it has a good title to the rent j but it is a presump¬ 
tion only, and capable of bmng rebutted. Sullivan v. StratUing 
is rather unnecessarily pressed into this case, though there is 


(u) 1 Bos. ^ Pull. S2G, 
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nmcli woigiit in the urgumeutN tiicrc urged, and it is certainly 
settled that the person holding under another by a demise 
without indenture ^annot plead that his lessor uH Imhuit in 
iiementls. The same doctrine whichJL now lay down, was hehl 
by Bayley J. in an ejectment at Shrewsbury for cottages, for 
which rent had been paid to the corporation; the i)ayinent of 
rent was certainly pritnd facib evidence of their title. My 
Brother Bayley held that the defendants hasiug disclaimed to 
hold under the cor^ioration, that was e((uivaicnt to a notice 
to quit, and left them at liberty to shew whti was the real pro* 
prictor of the soil. This doctrine must be taken with reference 
to the subject matter, and to the case in which it is laid down. 
It was not a case in which the tenants had been originally let 
iii^ possession by the corporation: if it had hern, I should 
Iiavc thought the defendants never could b&ve disputed the 
title of the corporation, while they contlwm* 1 in possession j 
but these were cottages built on the waste, auil the corpo¬ 
ration claimed to be lords of the manor, and claimed rent; 
and the tenants, who had at first acf(uie«(!ed, being after¬ 
wards advised of other landlords, disclaimed to hohl of the 
first, I am therefore of opinion that the rule might to be 
discharged. 

Chambrk j. It w'Oiild be extremely inisebievous if the 
tenants of persons who have property in laud, coidd, by col¬ 
luding with other persons, ami denying tlieir lessor’s title, pin 
tinir landlords onjiroof of title; mdny titles resting on posses¬ 
sion only. Therefore the law requires that there should be 
very strong evidence to rebut the case arising from the pay¬ 
ment of rent, ft ought to be infinitely stronger in a ease where 
the tenant denies the title of the [lersun from whom be re¬ 
ceived bis pusses^ion: yet even there, in sdme cases, as of the 
land being recovered by a judgment from his lessor, it is com¬ 
petent for a tenant to shew that the lessor’s title has ceased. 
Here the plaintilf is in posst^sion: the defendant obtains a 
judgment and eleg^it, a circumstance very well calculatcil to 
mislead the person in possession, and to induce her to recog¬ 
nize the title of the defendant; but it miglit be, that this was 
not a sufliicicut title; in this case, not this point only came 
into inquiry, but there was a further inquiry of the validity 
of a certain deed, whereby the premises were conveyed to 
Mi*s. Baker, and that jioint has been tried twice, in llie pre¬ 
sent 
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1815. sent actionaiid in anuther proviuiis • action at Unv. (a) 1 should, 
BoRKini **** various circii in stances of this report, have hcenas well satis- 
A ficd if the verdict bad been the other way, seeing ground to 
Pitcher, believe that the deed intenued to cover the possession 
” [ 210 ] of the grantor. I5ut after two verdicts, both concurrent, I 
would not now grant a tiiird trial. One circiiinstiiucc is that 
of Mrs. Baker ciaiiniitg one moiety of the wood, under the 
idea, probably, that tlic defendant was entitled under his 
elegit to the other moiety, which could not be, if the deed 
>vcre good. 

Dallas J. was of tlie same opinion. The rule is clear, that 
generally a tenant cannot dispute his landholder’s title; but 
here it comes to this question, whether after a person has been 
in possession under another lessor, if he is persuaded to attorn 
under circumstadees which do not warrant it, it mav not be 
open to him to prove that the rent was paid without sufficient 
ground. And 1 think it is. As to the merits, 1 shall say no> 
tiling; blit llie case was once tried before me, («) and T saw 
no ground to impi'uch the d(‘ed. 

Hide discharged. 

II/) riwil Hrfs :iu :i; Imuuiil I \ ifn rcanti llir pn 

llIl'llT tlU" i.i vliu li !n’ t'uilul. 
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mised not to 
press the do- 
fondant for a 
debt, is not 
evidence to 
prove a pro* 
mise to pay, 
made to the 
testator 
within six 
ye^rs. 
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tvas an action brought by an executrix, for the price 
-*• of meat sold and delivered by the testator in his life- 
time to the Defendant The tleclaralion averred only pro¬ 
mises to pay the testator. 'Hic * tlefcndaiit pleaded the statute 
of limitations, and at the trial of the cause.at the last spring 
assizes for Butland, the only evidence to take the case out of 
the statute, was a note without date, w^ritteii by the defendant to 
the executrix, in which she said, “ the itistator always pro¬ 
mised never to distress me for it.” After verdict for the Plain - 
tiff, Copley Seijt. had obtained a rule nisi to set it aside and 
enter a nonsuit, upon the ground that these words contained 
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HO evMleiice of any i)rou)i.«5c made by tho clefciulant within six 
years to pay the testator. 

hats Serjt. now shewed easisc, and insisted that it was a 
question for a jury, whether there •had not been a promise 
made within six years to the testator, who m’us proved to 
have been alive within that time; for if the defendant had 
not acknowledged the debt to him, and asked for time, 
the testator would liave had no occasion t»> [)roinisc not to 
distress her. • 

Pvr Curiam, Kto[)ping Coplci/. When the C‘<mrts determine 
that an acknowledgment is evidem-c of a now promise then 
made, it must be of a promise made by a person competent 
to make it, and to a person who is in oxisti nce to receive it. 
W^have gone far enojigh. 

KuU- al'sohite. 
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AROUED AND DETERMINED 


COURT OF COMMON PI.HAS, 

AND 

.OTHER COURTS, 

IN 

Trinity Tt*nii, 

lu the Filty-fifth Year of the lleign of (ibOHOK 111. 


Edwards r. Svaions. 


Devise of a ri'IHIS Avas a ease directed by tlie Court of (^.hauciu'v for the 
estate expect- Opinion of the Judges of the Court of Common Pleas, 
ant on the de- Tfiomait Luicf being seised in fee vfjf freehold estates in or 
u^Les !!nA° Saltash^ by his will dated 5th 1794, properly exe- 
tlieir ((xecu- ciited and attested for devising freehold estates, and purport- 

tors, to re- 11- 'II 

reive and ap- ing to dispose of all his Avorldly estate, both real and p<;rsoiial, 

fo^tiie*^malnte. *‘^*'*^*‘ hcciucatiling to foiir * daughters, Man/ Itowe^ Sarah Trai/, 

nance and ad- and Jintj and Margaret Luce, one shilling each, and to his 

six of the te»- James Luce, one shilling, to be {laiil when his children 

^*n'tin the attain their respective ages of 21 years, the testator 

youngest was dcvised all his freehold, copyhold farm, and lands, called Luce’s 

and"t^en"to’ tciicincnts, which he Avas entitled to uiioii the death of his 

his said six mother, to J. DoUlge and William Trailj and their survivor, 

children and 

tht survivors and survivor of them, their heirs and assigns for ever, as tenants in common : 
Held that all such devisees as survived the testator took on his decease a vested estate in 
fee in common. 

* I 214 1 hib 
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Itis toiccutors ami adininistratoi's, ujion trust to rc'coiwnml 
apply the rents for the inaintonaiu'o^ ciliicatiun, aiirl advaiit'e- 
inciit of his six children, JohUj ThomnSf Uenrt/f Frunthtj fFil^ 
Ham, and EU-zaheth; and inimediattly on E/izahcth attainiiii^ 
21 years^ then he devised all his said freehold and copyhold 
premises to Ids said six children, and to the survivors and 
survivor of them, their heirs and assigns, for ever, to hold as 
tenants in common, and not as jtnnt tenants. And he (Ix'rehy 
charged all his lands with the pit^Tiieut of his dc'bts and fune¬ 
ral expcnces. The testator also made a codicil, dateil /tn 
Apnl 1794 , properly execnied and atUisted f<»r devising free¬ 
hold estates, and thereby ordered that his daiighler Ann shoiihl 
siiare and share alike with his five sons, John, Thomm, llvnry, 
Francis, and William, and his daughter Elmihcih, of the 
freehold, copyhold laiuls and premises inenlioned in his will, 
in addition to what he had given lu'r in and by his wilh And 
he thereby confirmed his will in all other jiarts thereof. 'J’he 
testator died in Febrnari/ 1791), without having revoked his 
will or codicil, leaving James his eldest son and heir at law, and 
his sons Joint, Thomas, and IVillUim, and daughters Elizabeth 
and yJnn, hve of the devisees named in his will and codicil, 
him surviving; Jlenrt/, and Francis, the two other devisees, 
having died in the testator’s lifelinie. Thomas Lace the .<on, 
one of the devisees, died in 1800 , without is.«;ue, and intestate, 
before the testator’s daughter Elizabeth attaincil the age of 21 
yeais, which she did in 1811 . The’Plaintilf had filed his bill 
in Chancery for a partition, claiming to be entitled to one-fifth 
of the devised estate, as having been conveyed to him by 
James Jmee, on whom, he insisted, such share descended upon 
the'dcath of Thomas Litce his brother; am^lhe «piestion was, 
whether 'riiomas Luce the son, had, at the time of his ilealh, 
any and what estate in reversion in the freehold estate of the 
testator, or in any and what share or portion thereof, which 
on the death of Thomas Liter, the son, descended on his heir 
at law. 

Lens Serjt. for the plaintiif, argued that the words when 
and then, in a will, do not create a contingency on which the 
estate is to vest, but that where it is provided what shall bo 
done with the rents of the estate in the mean time until a 
devisee comes of age, and t\iat then he shall take, the estate 
vests ab initio in the devisee, though he cannot assiinu' the 
management of it until the pvriod directed by the will, 'i’his 
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had been deleriuincd in several cases; Doe, on demise of fFhee- 
don V. Lea, (a) which refers to Goodtitfe, ou demise of Hayward 
V. Whitby; (6) and in both of them Ihf re is a reference to 
Boraston's case, (c) Jtese, on demise ojf Vere, v. Hill, (d) 
is a still stronger case in point for making this to be a tenancy 
in common, for there the devise was to them and the survi¬ 
vors and survivor of them, which latter words are not in Good- 
title V. Whitby, In the case of Blisset v. Cranwell (e) the rea¬ 
son is assigned for construing it to be a tenancy in common, 
that it is better for the posterity of the taker that they should 
have several, than joint estates, lu this case, if some of the 
children luul married and had issue and then died before Eli¬ 
zabeth had attained her full age, if this devise be construed to 
create a joint tenancy, that issue would have been disinhep^cd. 
Denn, ex dim. ^atterthwaite v. Safterthwaitc is in point as to 
the immediate vesting of the estate. Tltomas Luce, there¬ 
fore, upon .surviving his father, took a vested interest in com¬ 
mon in fee, to whieli he was entitled in possewlon upon Eliza¬ 
beth attaining her full age ; and upon his death, it passed to 
his eldest brother James, as his heir at law. 

Copier/ Serjt. contra. The only <[uestion is, at what parti¬ 
cular time the persons to whom this estate is given as tenants 
in common, are to he the survivors. 'I’o refer the survivor¬ 
ship to tlie time of the decease of the testator has always been 
held an unnatural cunstriiction, because the te.stator may by 
new devises provide for the event of any of his devisees dying 
in his lifetime. In the case of Brown v. Bigg, (f) Sir W. 
Grant M. R. says, the general leaning of the Court is against 
construing the words of survivoi*ship to refer to the decease 
of the testator, if any other period call^bc fixed upon, the testa¬ 
tor generally supposing the legatee will survive him. In Hawes 
V. Hawes (g) cited in the case of Garland v. Thomas, (h) Lord 
Hardwicke adopted thi.s construction. And in Russell v. Long (i) 
the Master of the Rolls says, “ if all tliese sisters had not sur¬ 
vived their mother, possibly I might have adopted the con¬ 
struction, that the words of survivorship related to the death 
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of tbc mother ami not of the testator, for I think that con¬ 
struction is not to be adopted, if any other can be." Tliis lias 
been the doctrine of Lord Hardwickey and of the present Chan¬ 
cellor and Master of the llolls in nmnerous ‘other subsequent, 
cases. The words here are stronj;^; the estate is given to 
trustees, and the suiTivor, and the executors and administra¬ 
tors of the survivor, in trust to apply tin rents to the inainle- 
iiance andadvanceineiit of tiic testator’s «iv children ; and when 
his daughter ^hall attahi 21 yearj., then he devises ail 

his estates to such persons and the survivors of them, namely, ift 
the time when Elizn/M^th aUains 21. In true, constrnetion it 
means those who shall he the survivors when Elizabeth Luce 

attains 21. It was manifest.lv the testator’s intent to disin- 

• 

herit his heir at law, for he gives him l.v. but if one of his 
otHer children had died after the testator’s *dec<.'ase, and be¬ 
fore Elizabeth was 21, bis part, according te liic pkiintiil's 
construction, would go to tlie heir, whom the testator intended 
to disinherit. It was not an improbable event that out of six 
or seven children some, should die; and it is improbable that 
it was not in the testator’s conteinplalifin. Another event in¬ 
deed is left unprovided for, i. e. that if till die<l before Elizabeth 
were 21, then it would go over to the heir, hut that was 
little probable. Another material circumstance is this, if any 
one child died before Elizabeth was 21, tlie. others were to 
liave the benefit of the rent.*» and pnjfits of his share during 
that period, it is therefore probable that the tc'^iator also meant 
tliat the sante share should vest absolutely in them by siir- 
vivor.ship. Therefore if there is nothing whence to infer the 
intent of the testator, to what period those words shall rotor, it 
shall refer more iiatura^y to the time when Elizabeth attained 
21, than to the time of the te.stator’s decease, in Garland v. 
Thomas almost all the cases at law, and many cases in eqully, 
arc collected, in RtmelL v. Zaw/gSir fV. Grant M. R. impugns 
the decision in Lord Bindoa v. Earl of Suffolk^ (a) though he 
refers with approbation to the case of Strin^fer v. Phillips. (A) 
Events may be such that it is immaterial whether the word 
survivors refers to one piriod or another. Many eases have 
been before the Court, where, though the word “ survivor’* 
w’as used, the doubt has been whether the devise created a 
joint tenancy or a tenancy in eominon; and the Courts have 
said, we reconcile it by making it a tenancy in common to a 

(fl) 1 P. TImj-s. 05. b, (6) t K,. Cn*. Jibr. 1 P. U'wm!. 96. nofr. 

certain 
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ecrtaiif period, with survivorship afterwards. If a sense can 
be given to both expressions, though apparently repugnant, 
so that they may be reeoncileil, the Court.will maintain boili. 
Even in eases where they cannot be reconciled, the Court.s 
have of late altered the rule of construction, and if a thing be. 
given in one part of a will to one and in another part to ano¬ 
ther, instead of holding that the last words shall be pursued, 
and the first rejected, the Ctnirt have said, the devisees shall 
take in moities. The doctride that the heir at law cannot be 
(iisiiiherited but by express words or necessjiry implication, luia 
been much questioned. A reasonable implicntioii will sudicc: 
the rule ouly throws the onus on the devisee. 

Lens in reply. No strong intention appears of di.sinherit- 
ing the heir: the testator does not shew it by giving him 
for he gives four of his daughters, to whom he does not ilcvisc 
any thing else, tlie same sum. Is it to be supjiosed that the 
father M^as so iniieh set upon disiniieritlng bis heir at law, that 
if either of the otiicr children died under 21, leaving issue, 
be would i)refer Unit that issue sliopid rather be disiiilierltrd, 
tluin that tiic eldest son aud lieir at law should have the clianre 
of taking any thing? It has been urged that tlie words 
“ then I give,” have the eftcet of not giving the estate to vest 
till tlion, and tliat tlic (\)urt must look to see who were tlieii the 
survivors, whereas the clue is to be soiigiit the other way, 
and the rule of law is first to be found, and it will liicrcby 
appear who were the survivors. The survivors are tlie sur¬ 
vivors of tliose in whom tiie estate has already vested, and the 
declaration that the possession siiall be suspended till Eliza¬ 
beth is 21, suspends the possession only, till that event; and 
the effect of what is contended for is,i|liiat the estates vested 
are to be devested again at her age of 21, and newly modelled 
and vested. In none of the cases cited is maintenance 
given in the mean time; by giving that maintenance the 
testator shews that the estate vests at his decease. It does 
not depend on the circumstance that occurs in several 
cases, that there is an intermediate estate given to one indi¬ 
vidual; for in Bwasion's case, where that ingredient w^as 
wanting, il was nevertheless held that notwithstanding the 
words ** then and when” the estate vested. The Court held 
that the words “ when and then” shewed when the estate 
should come into possession, but not w'hen it should vest. It 
gives the estate by giving tlie rents aud profits, and only pre¬ 
scribes 
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wrilios a particular course of adininistralioii of tJiein in the 
mean time. The estate, therefore, vests at the decease of the 
tesUtor, and the words “ survivors and survivor” naturaliy 
reter to that time. * , 

C'ar. adc. viilt. 


1815. 


Euwariis. 

V. 

Symo.vs. 


The folh)wiii!!f certificate was aftiTwards sent to the Lord 
Chancellor: 

Wk have heard tliis ea-^e arifvicd, aad are of opinion that 
Thomas Liar, ihc son, had at tlie time of his death a fcc-siniplA 
estate in reversion in one undivided fifth ])art of the freehold 
estate of the saiil testator, as tenant in couiuion with his said 
surviving' brothers and sisters, and (hat on the death of the 
said7’At)Hi<i.v J,iur this estate descemled on his lieir at law. 

*• • V'. (JlliliS. 

J. 

A. ClI.VVIlMlK. 

K. Dm.i.as. 


220 


John Phipps and Tiio.m.vs ('iiiisTKR v, PirtHKa. 


ri'^HlS was a citse directed by >tir T. Plunii-r, V'ice Chan- 
-*■ cellor, for the ojnniou of the .Judges of this court, hrnd 
Cliuingboald the elder made his will, dated 11th J«mc 1811, and 
thereby, after directing his just debts to be duly paid by his 
executors, he gave to l^iis wife the use of his dweiling-house 
and furniture, and .'iUh a year to be paid to her out of the rents 
and profits of his real estates for her life, and he thereby chargiHl 
and made liable to the payment thereof all his real estates and 
etfects. After the decease of his wite, he gave his son Israel 
Claringhoaid the use and occupation, rents and [jrofits, of and 
in all that his said dwelling-house and field thmvunto iielong- 
ing, and in which that house was built, called the Five-Acre 
Field, during his natural life, and after his decease, then the 
testator devised and bctpieathed all the residue and remainder 
of his real estate and eflbets, real and [lersonnl, to his son 
Richard and daughter Jmty wife of fVHliam Phipps^ as tenants 
ill common, their heii’s, executors, administrators, and as^^igns, 


.\ni'\ecntofor 
a testator pos- 
se>s»u( ot' loal 
.'iiid pi'rsoiial 
r>st:ito,r!otli('«l 
with H trust 
to )):iy fhdits, 
iiiui to Ia\ out 
1110110 % lor till* 
lioiiolh of the 
ti’sliilof^s ohil- 
(iri'ii. anti with 
a power to si'ii 
tieeliold liiiiils 
ill I'ci', hut 
takiiii; no hc- 
nrtii'ial inte¬ 
rest lUuiiT the 
\%ill, is a i^oosl 
attostiiiji out¬ 
ness to the 
Mill. 
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in case such reiuaindur should not exceed 1000/. but in case 
such remainder should exceed 1000/., then the testator thereby 
bequeathed the excess above 1000/., unto the * children of his 
son Israel^ to be laid q^it and expeiidecl upon them in such 
vray as his executors should think fit; and after stating^ the 
.sale by him to his son-in-law Jniliam Phipps of the two bog 
meadows acyoining the river tor the sum of 100/., and his hav¬ 
ing lodged the said sum of 100/. in the hands of the said ff'il- 
Uam J*hip]>s for the purpose tlicreiu mentioned; and after 
'ilirccting the payment of the said sum of 100/. as tliercin men¬ 
tioned, the testator thereby appointed the plaintiffs and the 
survivor of them, executors and executor of his will. And 
the te.stator thereby further wIIUhI and ordained, that his exe- 
ciitors, or the survivor of them, and the executors and admi¬ 
nistrators of such survivor, for and towards the performance ol 
his saql will, and in order to r-ave money for the payment of 
his debts, and of all the several legacies and expcnccs attend¬ 
ing the performance of the things theix-iii directed and onlered, 
should and might with all conveiiiciit speed after his decease 
bargain, sell, and alien in fee-s™^)le all bis freehold lands, 
houses;, and premises, except hi' dwidling-house and the five- 
acre field lieftjre-inentionod; ter the. doing, executing, and 
perfect fiiii'hing whereof the te'hil.or lliereb) gave his exeeii- 
tors and the survivor of them, and the executors or adminislra- 
tor.s of such .survivor, full power and absolute authority to 
grant, alien, sell, convey find assure all the same freehohl laud 
and premises to any person or pc;^^^»us and their heirs for ever, 
in fee-simple, by all and every such lawful ways and means iii 
the law, as to bi.s executors or the survivor of them, or the 
executors or administrators of sucl^survivor, or his or their 
counsel should seem fit or, necessary. This will was signed 
and published by the te.stator in the presence of Henrietta 
Rousseaiif Mary Chester, and Thomas Chester^ who sigiieil 
their names theret^t^^s attesting the execution thereof in the 
presence of the tester and at Ids request. Thomas Chester, 
one of the subscribing witnesse.s is the same Thomas Chester 
who is named in the said will. The saiil testator died without 
having altered or revoked his will, leaving John Clarbtgbould 
and Israel Claringbottld his heirs in gavcl-kind, (and who are 
still living,) him surviving. The plaintifls John Phipps and 
Thomas Chester have duly proved the will, and taken upon 
dicmselvps the execution of the trusts thereof. Tl»e testator 


wus 
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tFfts at the times of making his will, and of his death, seised in 
feC'Simple of certain lands in the parish of River, not being 
part of the said dwelling-house or five-acre field, or of the 
smd two bog meadows: the person^ estate and effects of the 
testator not specifically bequeathed, were not sufficient for 
the payment of his debts and legacies, and funeral and testa¬ 
mentary expenccs j and therefore the pluiutiffs John Phipps 
and Thomas Chester, in execution of tin; trusts of the will, 
entered into a contract with the«dcfendanl for tl)e sale to him 
of a piece of land, being part of the testator’s real estate, but 
which did not form part of the dwelling-house or five-acre 
field, or the said two bog closes; and the <|nestion was, whe¬ 
ther the plaintifls could, as dcivisees in the will named, or by 
virtue of any power in them by the will repo-icd, convey to 
th^defendant the legal estate and interest 'iu the lands so 
contracted to be sold to him. , 

Rough Scijt. tor the plaintiffs, stated that the point in¬ 
tended to he argued was, whether the will W’ere .sufficiently 
attested, Thomas Chester the de visee and executor being also a 
subscribing witne'^s. This' ease W'as concludod by the case of 
Bettisonaud Another v. Jirnmiep, (o) where tlic wife of an exe¬ 
cutor who took no beneficial interest was held to be a good 
attesting witness, and by the cases therein cited of v. 

Cook, (A) jLoit’f* V. Jol/ife, (r) Holt v. Tyrre/, (d) GoodlHle v. 
fFi'Iford. (e) 

B. st Serjt. contrth This ca'^e was even in the Court of Chan¬ 
cery thought distinguisljable from the cases cited. The will 
gave the executor a right of entry on the real estate, and if 
he were to enter, and trespass should be hroiiglit against him, 
lie must justify under a will attested by himself. So if the 
action were brought against his ventleo, he would be liable 
over, if the defendant were, ousted, and that would give him 
such au interest in the verditrt as to render his testimony in¬ 
admissible. 

The Court obseiwed, that unless the executor .spontaneously 
entered into covenants wliich rendered him liable over, liis 
mere execution of the pow’or would not have that effect, nor 
would ordinarily be acconiputiicil w'ith any such covenant; 


(fl) VI Fmf, 250. 

(6) 1 Mod. 107. Anon, 
(< ) 1 Bt. 365. 

Vol.VL 


(d) I Burn. liep. K. B. I'i. 

{c) 1 Doug. lay. 
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1815. the purchaser would previously extyoaine the title, and would 
not take under the execution of a power, unless he were satis- 
V. fied of its validity. 

PiTCHEa. 27 ,g Court afterwards sent to the Vieef Chancellor the fol- 

r 

lowing certificate: 

We have heard this case argued by counsel, and we are of 
opinion that the plalntifis can by virtue of the power in them 
by the said will reposed, convey to the said Joseph Wehh 
Pitcher, the defendant, the legal estate and interest in the said 
lauds contracted to be sold to him as’stated in tlie case. 

V. Ginas. 

J. Hkath. 

A. Chambrb. 
R. Dallas. 
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Colli SON v. LETTsoM.imd Whitton, 


Mssed*o/cou. npHIS was a case sent by the Court of Chancery for the 
siderable free* opinion of the Judges of this Court. In 1809 the De> 
lioid pro^rty* fendaiit Dr. Lettsom being seised in fee of a share of the manor 
toge- Camherwell, and of certain messuages, lands, and hcredita- 
uantW in a ments in tliel parish of Camberieltf and possessed of certain 
cel*thatit‘he leasehold lands there, for the residue of a long term of years, 
liis’beiis or ’ all lying together and adjoining, by indenture dated 12th Jan. 
»hoSd’dnr- 1809, demiscil pai't of the freehoki hereditaments, consisting 

messuage, with the yard, gai*dcn, coach-house, 
.irautegcLs * stablcs, and paddock used thcix'with, situate on Grove Hill, 
^pos? 0 g^fa 8*^d containing'together about three acres, to J. Starkey, bis 
certainadjoiu* executors, administrators, and assigns, tor term of 28 years, 
pweef, hMhc 1 defendant Lettsom thereby for himself, 

lessor, his his heirs, and assigns,-covenanted ^vilh Starkey, his executors, 
«4ns,^Khouid administrators, and aligns, that in case he the defendant Lett- 
, his hell's, or assigns, should at any time or times there- 

without pre- after during the term thereby granted, have any advantageous 
fagan offer of OF offers made to him or them for the disposing of the 

that parcel to tlie lessee, his executors, administrators, or assigns, at five per cent, less 
than that offer. The lessor sold his entire property, including the demised land and the ad¬ 
joining parcel, for an entire consideration in otic entire contract, without offering the parcel 
p to the covenantee: Held that this was no breach of the covenant. 

Held that the covenant did not enure to the assignee of the lease, though named. 

land 
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land lately fencctl olf by him from tbe west side of the premises 1816. 

thereby d^ised, and adjoining to Camh&rwell Grovej tiicn he 
the defendant Lettsom, his heirs or assigns, should not dispose v. 
of the same, without previously iiudiing an offer of the same Lettsom. 
to Starkey, his cxecutoi*s, administrators, or assigns, in writ¬ 
ing, at 52. per cent, less than such offer, fourteen <iays at least 
before he should accept of the same. £u July IS]0, Starkey . 

was duly declared a bankrupt, and the usual assignment was 
executed to his assignees Fort, Bell, and Strace^, by the major f*225 j 
part of the commissioners. The plaintiff purchased of the 
assignees the said leasehold premises, together with certain 
other leasehold premises which had been Starkey’^, f()r a va¬ 
luable consideration. And by indenture of 3d Sept. 1810, 

Fort, BeU, and Stracey bargained, sold, assigned, transferred, 
aiin set over, and Starkey, by their direction,"rutifu'd and con¬ 
firmed to the plaintiff, his executors, arliriiuIstratovs, and 
assigns, (amongst other property of Starkey,) all the premises 
demised to Starkey by the defendant Lettsom, and all their, 
any or either of their estate, right, title, interest, term and 
terms of years, property, i^])ossession, benefit, claim, anti de- 
innnd whatsoever, of, in, to, or out of the same, and every 
part and parcel thereof, together with that indenture of lease, 
to hold for the remainder of the term. On 3()th Jti'y 1812, 
the defendant Lettsom signed an agreement in writing with 
tlic defendant IFIntton for the sale to him for the sum of 
12 ,of his share in the manor,'and ail hi*' real and lease¬ 
hold estates at Camberwell, including the piece of ground the 
subject (»f the covenant, and the jircmises demised to Starkey 
and assigneil to the plaiutifl* CoUison, being the same freehold 
and leasehold estates to which the defendant Lettsom was 


entitled at the time he granted the lease. Afterwards, in piir- 
snance of tliat agreement, the defendant Lettsom, by lease and 
release, dated the 20tli and 21st of November 1812, ami by an 
indenture of assignment of the last-mentioned dale, conveyed 
and assigned to, or in trust for the defendant WhitUm, his heirs, 
executors, administrators, and assigns, as one entire estate, 
upon one entire contract, and for one entire purchase-money 
or consitleration, all the said freehold and leasehold premises, 
including the said piece of ground the subject of the covenant 
for pre- emption. The defendant Lettsom did not previously 


to the making of such agreement or conveyance make any 
offer in writing or otherwise for the sale of the said piece of 


M2 


land. 
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land, the subject of the covenant in the lease, to Starkeyf or to 
any one on his behalf or account, or to the plaintiff Colllson, 
The plaintitl^ after the agreement for sale was entered into, 
but before the conveyance ^Vas executed, applied to the defend¬ 
ant Leitsonij and claimed the benefit of the covenant, as being 
th<’! assignee of the term in the premises by and from Starkey ; 
and Whilton, before the execution of the conveyance to him, 
was informed of the covenant. The question for the opinion 
of the Court was, Whether under the circumstances of this 
case, tlicrc had been a breach of the covenant on the part of 
the lessor. 

This case was twice argnc<l, first in Michaelmas term, last 
by Lens Serjt. for the plaintiff, and Blassct Serjt. for the de¬ 
fendants; and again, in Easier term, by Shepherd^ Sidicito.- 
General, for the plaintiff, and Best Seijt. for the defendants. 
It was stated that the question was worded in the form in 
which it stands, by the express direction of the li(»rd Chan¬ 
cellor, in order, if there were a breach, not to occupy the 
attention of the Court in pointing ^t who ought to he the 
parties in the action, which (juestion was much discussed on 
the first argument j the second argument w'as confined to 
the construction of tlie covenant. For the plaintiff, it was 
contended, first, that the sale of the entire estate, including 
the laud which was the subject of the covenant, was a di¬ 
rect breach, for that the meaning of the covenant was, that 
iStarkep should have the refusal before any sale of that land 
should be made to any person whatever: and before the sale 
the defendant Lettsom ought to have ascertaimul a specific 
part of the price as representing that parcel, and offered the 
land to the plaintiff at five per cent, under that apjmrtioned 
price. If a covenantor acts contraiy to the intention of the 
covenant, it is a breach, though he do not in direct terms 
break the covenant, but j)erforins the words of it. Instances 
are collected by Chief Baron Comyn.{a) If a covenant be to 
deliver a recognizance to be cancelled, it is a breach, if he 
extends it before, though it be afterwards cancellctl. (A) So, if 
a brewer covenants to deliver all his grains for the cattle of the 
plaintiff, and he puts hops to them before delivery, (c) So, if 
a man covenants to leave all the trees upon the land, and he 

(a) Co. Diff.. Covcmint, E. 2. Co. Dig.) Condition) M. 1. 

(t) Robinson v. Amps, T. Raj/. 25. 

(c) Grijith V. Coodbund, T, Raj/. 4G4. S. C. T. Jon. 191. 

cuts 
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cuts them down and leaves them there, (o) The intent of the 
present covcniint was, that the defendant Leltsom should never 
sell this piece of laud to any one, in any manner, without 
giving Starkey aiul liis assigns thci offer of pre-emption, and 
the sale to fVhUton is clearly contrary to that intention. It 
W’as argued, next, that the defendant JMtsom had committed 
an indirect hreach, because by the sale to the defendant fFliii- 
ton lie had rendered it impossible that he could thereafter 
perform the covenant, and give Starkey the pre-emption. It 
shall be a breach of covenant, if the covenantor be disabled 
to perform. (A) I'eiiaut (e) in tlower of certain laud whereon 
trees were growing had the right of cutting them, and cove¬ 
nanted with the reversioner that he might annually cut 20 
trees; the covenantor afterwards destroyed and cut down all 
tCe wood, and it was held a breach. So (Jl) the condition of 
a bond recited an agreement that th(‘ (lefeudant might cut 
wood for fircbote and hedgebote, without committing vi'aste, 
and assigned a breach by tlic obligor by w'astc in cutting wood, 
and it was urged the restriction was in the words of the lessor, 
and not of the lessee j but it answered, that it was the 
agreement of the lessee, though the covenant of the lessor, 
and raised an implied eoveuant by the lessee, that he would not 
commit waste. So, the iloctrine in Mai/i’s case (r) confirmed 
by Lilfleloit (/) is applicable: “ If a man seized of lauds in 
fee, covenaut^ to enfeolV J. S, of them upon rctpiest, and 
aftLTward>i lie makes a feoHineiit in fee of the said lands, luw 
ill tliis ease J.S. shall havi; an action of covenant without 
reipiest." In Mainii case tlie defendant covenanted to make 
a new lease to Seoli ou surrender of hi •• old lease at any time 
M'ithhi Scott' life, and he, by fine granted and rendered the 
same lands lo t!ie eouiir'Ce for SO years, 'and it was lield a 
breaeli, though G'. Scott had not siirreiulereil. So, if a man 
have lands ft>r a tmiii of j oars, and ooveiiautctli to leave them 
in as good plight as he I'ouinl lliem, if he do waste in ^vood, 
covenant licth, (instantly,) for he cannot repair it. (g) 

For the defendant it was admitted that these authorities 
were good law, but urgcil tliat they were wholly iiiai>plicable, 
because the present covenant was entirely dilVereut, this was 

(a) Griffith V. Gimtliu'id, T. Hay.-HCi-i. (f/) Skvinson'sesiAe, iJLcon.S'ii. 

S. C. T. Jon. (<•) 5 Go>. “Jl. iirs. 't. 

(ti) Co. Difl., Covenantf lil. 3. Con- (f) Litl. s. 

tlUhn, M. 2. F. A. JS.jt. 343. /. 

(r) Mo. lU. 2>l. G5, 

not 
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not a covenant that the defendant Lettsom only should give 
the pTc>emption; but that he, his heirs or assigns, which 
means his assignees of the reversion of the piece of land in 
question^ should do it. The parties therefore contemplated 
tn^o possible events, the one, that the covenantor should avail 
himself of any opportunity that might occur to him of alien¬ 
ating this piece of land to another pei'son than the covenantee, 
together with the whole or some other part of his estate, the 
other, that an offer might occur to him to alienate this par¬ 
ticular parcel. The parties intended to provide by this cove¬ 
nant for the latter case only; and that if it should occur, then 
the covenantee should have the pre-emption j and in order to 
enlarge the chance that the covenantee might have an oppor¬ 
tunity to buy tills piece of land separately, he stipulates for, it, 
not merely in case it should occur before the other event, but 
also, that in case the other event shall take effect, and the 
estate shall pass into other hands, still tlic defendant LetUom 
shall procure the alienee to give the plaintiff the same pre¬ 
emption in case the occasion shall occur. The parties there¬ 
fore expressly intended, that tln3 entire estate, or any portion 
of it, including, and greater than, that -which is the subject of 
the covenant, should be alienable in the mean time; and the 
defendant Jjettsom by the sale of the whole has neither expressly 
broken his covenant, nor put it out of his jiower to pursue 
one of the stipulated modes of performance, which the parties 
had in view, namely, that it^ when the occasion occurred, he 
did not possess the estate, so as to he able himself to convey to 
Starkey^ then his assignee should do it. When that occasion 
shall arise of an offer being made for severing this parcel from 
the re.-idne at a specific price, if the then pro|)rielor of the 
estate eannot be prevailed on by the defendant Lcttsoni or his 
representatives to perforin the covenant, (for it may be ad¬ 
mitted that although the assignee is named, it does not run 
with the land deniiseil, according to the case of the Mayor of 
Conf^feton v. PattisoHj (a) because it is to do a thing collateral 
to the demised premises, ore. per Cmiamf) then there will 
be a breach; but the sale of the whole cannot be considered 
a breach, without striking out of the covenant the %vord 
“ assignsand the Coui't is bound to give effect to every 


(«) 10 Etni, 130. 


part 
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part of the contract. It was never intended to debar the 1815. 
defendant from selling his entire property. In the cases cited 
of tenant in dovvei^ Main*s case, and Littletonj s. 355. the dc- v. 
feudants had disabled themselves.* If in the two latter, the 
covenant had been, that they, or their assigns, should cnfcoiT, [ 230 ) 
the cases would have been similar to this. Robimoit v. 
and Oiiffith v. Goodband, were cases of direct fraud upon the 
covenant. The case cited from Fitzherbert is a strong autho¬ 
rity for the defendant, for it Is there held, that ** although 
that he pullcth down the houses, the lessor shall not have an 
action upon his covenant (to leave them in as good a plight as 
he tbiind them,) before the end of the term the reason is, 
that he may within the term have time to rebuild them, and 
Itj^th not disabled himself. And the intermediate act is no 
breach. 

The tSoheHor-General, in reply, disiciited from tho defend¬ 
ant’s ct)nstruction of the meaning of the covMiant, and urged 
that it must be construed as if the words “heirs and assigns” 
were not in it. If the parties had meant to restrict the pre¬ 
emption to the case whel•(^ an advantageous offer was made 
for this parcel alone, they ought so to have expressed it, but 
otherwise, upon the principle ro//t/vt projeren/em the 

words exti'iid to every offer n'hich inchule'S the spot in (]ucs- 
tion, and the vendor ought lo have siivered this in price from 
the rest, anil hy omitting so to do, he has disabled himself. 

Cur. adv. vult. 


The following eerlificate was aftenvards sent to the Lord 
Chancellor: 

This case l»as been argued before u^ hy counsel, and we 
arc of opinion, that, under the cireiimslances, there has been 
no breach of the said covenant on the part of the lessor. 

If the covenant be Uiken in its literal sense, the facts which 
arc stated do not constitute any breach of it, and it does ii()t 
appear to us with suffu-ient certainty that the parties iutended 
lo provide against such a case as this which has happened. 

V. Ciuus. 

J. Heatu, 

A. ClIAMltRE. 
11. Dau<.vs. 


Ellis 
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1815 . 


J^ai/ 27. 


Ellis v, Johnson and Wife. 


Th| praecipe Jf^EST Serjt. iiiovcd that this line might pass upon an affi> 
«f a <l»vit that the annexed was a tnie copy of the copy of tlie 

and concord which was in the hands of the clerk of 
them to be the Chief Justice, and was signed by tlie parties, the original 
thecopyUier” **^ving been arcitlentally lost. The parties were alive and 

bceuiertwUh 

the clerk of the The Court granted the application, and observed that this 
aigneVby tile instance qf the utility of the practice recently intro- 

parties, and diiced, that tliccopv left with the Chief Justice should be signed 
perfected, by the parties as well as the original. 

Fiat, 


Mai! 2B. 


Fonsec V, Mag NAY and Another, 


T his was an action against the late sheriff ol' Middlesex for 
not arresting upon a writ for 16Z. returnable on the last 


TIic sheriffs 
of the late an<l 
present year 

th^”' *^®*’'**^** THntVy term, which had been delivered to the 

turnofMOM erf sheriff, and upon wiiich the sheriff had returned non est in- 

L'pon the trial of the cause at the sittings after Easter 

teiTO. in aii term 1815, bclbre GihhsC.S., evidence M'as given that the 

She late tiicriff pcrson of the Defendant M'as pointed out to an officer named 

in*^ *heid tii* t purpose of his being arrested under this writ, 

hif return re- hut that Owen did not arrest him. Owen had for several 

y<*^t*** resided at Portsmouth and not in Jjmdon,* and the evi- 

quitting office, dencc to shew that he was an officer employed by the defend- 

U- execute a warrant on this writ, was an examined copy 

able for the of the return of the writ, which was made on the 26th of AV>- 

officerempioy- vemher, and signed both by the old and new sheriffs, without 

€d, it was not guy distinction of date, the defendant having gone out of 
^DOUgb to 

ahew that a warrant wa» made to the officer, but it must be shewn that the warrant was 
delivered to the officer, aud neglect committed wliile the defendant was in office. 

[233 


office 
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office on the 26th of September. The name of Owen was on 
the warrant, and it was proved to be the practice for officers 
to whom warranty are committed, to return them to the 
sheriff with their names thereon, mid the Plaintiff of|brcd in 
evidence this warrant, coming out of the hands of the sheriff, 
with Owen’s name thereon, as an acceptance and acknowledg¬ 
ment by the sheriff of a statement made thereon by Owen, that 
he was the officer employed by the sheriff on that occasion. The 
plaintiff also proved, that when the sheriff was ruled to return 
the writ, he gave express notice of the rule to Owen, and he 
contended on the authority of Jones v. IVood, (a) that the latter 
evidence was also proof of a recognition of tho officer by the 
sheriff. Gibbs C. J. thought that the warrant was evidence of 
thf. employment of Owen by the sheriff, being received by the 
sheriff as Owm’s return, though it was nn» made by, but to 
the sheriff. But Best Serjt. for the defendant, urged fliat the 
return of the writ being made on the 26th of Sovember, after 
the defendant Avas out of office, did not establiah any privity 
between the ilefcndant and Owen, for the warrant might have 
been delivered to Owen after the defendant Avas out of office. 
Gibbs C. J. thought that the old and new sheriffs both joining 
in the return of non est inventus, the return of eacli Avas refer¬ 
able to (he time of his being in office, and that the defendant’s 
return therefore only iniportcil that the person to he arrested 
had not been found before the time Avhen his office expired, but 
there Avas no proof that he ever made a Avarrant to Owen 
before that time. The new sheriff might have made the AA^ar- 
rant to him after his offurc commenced: his Lordship there¬ 
fore nonsuited the [ilaiiitiff. 

Vaughan Seijt. in this term nioA'cd to set. aside the nonsuit 
and have a ucav trial, relying on Jones v. Il'ooil, 

Gibbs C. J. The original debt is only 16/. and therefore if 
the party is not strictly entitled to a new trial, Ave should not 
be disposed to give it him. If I had in any respect misdirected 
tlic jury, the plaintiff Avould be entitled to a ucav trial. The 
sheriff’s return on this writ, Avhich he has nothing to do Avith, 
except to obey, is, “ I have not been able to find the body 5 ’' 
but he docs not thereby assume the truth of any thing con¬ 
tained in the Avrit; still less docs he admit that the name of 
Owen found on the back of the Avrit was placed there by him. 


(«) 3 Ci..npb, 329. 


it 
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It is urged by the plaintiff, that the return of the warrant being 
Vowzc by the sherifl^ that acceptance ugufficient to shew that 

Owm was then his officer: but there is ito such proof here, 
IIaovay. ipjig (^^ndant went out of office in Sep^mbetf and there is 
no return made of the writ till 26th November : the return of 
the warrant then was received in the office, but since the 
defendant had then ceased to be sheriff, I do not think it 
amounts to a recognition by the defendant, that Oioen ivas 
their officer; therefore even if the sum had been larger, I 
think the nonsuit was proper. 

Rule refused. 


. [ 234 ] 

Way 30 , 


Taskjsr V. Scott, 


Tlie master of 
8hip drev' a 
bill on his 
owners for 
supplies for 
the ship, and 
wrote on the 
bill, “ If this 
benot honour¬ 
ed, the bolder 
will insure the 
amount, and 
place the pre¬ 
mium to the 


T his was an action for money paid lor the use of tlie 
Defendant, who was master of a vessel called the Ocean, 
and had drawn in (kinada ou his owners here in favour of 
J.Goudie for 1,990/, 13s. ItZ. for supplies for the ship’s use, and 
at the foot of the bill was a printed note, “ If the above is 
not duly honoured, the holder will insure tlic amount, and 
place the premium, &c. to my and the ship’s account. 
J. Scott” The bill being prtTsented for acceptance, the drawer, 
who liad then received no advices, declined to accept it, where- 


drawer’s a«;. on the Plaintiff, to w’hom the bill had been indorsed by the 

bill beins dis- owners resident in Scotlandj for the purpose of receiving the 

honoured, ihr proceeds for their use, effected an insurance on the ship 
holder insured * • ^ i , i i 

the ship for Ocean for three months, and the interest was declared to be 

mid dedaro!ii’ interest in a bill of exchange drawn by the defendant 

interest in the on Mr. Bows^ield ill favour of J. Goudie, dated Quebec, 10th 

was to be Mif. 1814, being for value received for the use of the 

ofintLfcst*** was agreed that in the event of loss the bill 

The ship was should bc considered as sufficient proof of interest, and pay- 

three moiuht: accordingly.” The drawee receiving advices from 

HeW tha^t^the the drawer, paid the bill, after the insurance was effected, but 

bill was an- refused to pay the charges *of insurance. The ship was lost 

insurcTfor^his expiration of the tliree months. At the ti’ial of 

^ own benefit, and was warranted in insuring for three months, and tliat he might recover the 
premium against the drawer. 

Whether such an imuraucc be void within stat. 10 G. 2. c, 37., qu<pre. 

the 



1818 . 
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the cause at Guildhall at the sittings after Easter term 1815^ 
Shepherd, Solicitor-General for the defendant, made four ob¬ 
jections to the plaiytiff^s recovery. First, That the bill had 
not been dishonoured. Secondly, 'fhat the plaintifis not 
such holders of the bill as were entitled to sue. I'hirdly, That 
the insurance effected was not only an unavailable, but an 
illegal contract by the statute 19 G^. 2. c. 8/. and therefore 
the premium could not be recovered back. Fourthly, That 
the authority to effect an insurance was to effect such an in¬ 
surance as would be useful to the defendant, and if the plain¬ 
tiffs had insured the ship for the voyage, or for a time suffi¬ 
ciently long for the completion of the voyage, the defendants 
would have been enabled to receive from the iindenvriters the 
vahic of the ship, whereas the insurance baviiig expired before 
the loss occurred, the premium had been '’ompletely wasted, 
and the authority given had therefore not been pfirsued. 
Gibbs C. J. was of opinion with the plaintiffs upon all the 
objections. As to the third, liis Lordshij) thought that this 
Avas not an illegal, but «»nly an unavailable insurance. The 
statute says, every such policy shall be void: it does not pro¬ 
hibit the making such. He thought that undoubtedly if an 
insurance Averc cllectcd by order of a person who had an inle- 
rcsl, that though the insuriiiice ^x ere void, yet that he Avho 
effected it might recoA’er back th<‘ premium from him by 
whose order he did it. The statute of fines sajs, quod finis 
ipso jure sit nnllns: that does not make a fine illegal •, it makes 
it not even void; only Avoidable. As to the fourth objection, 
the Chief Justice thought, that thi-^ insurance AA'as not directed 
nor effected for the security of the owner of the ship, but of 
him who adA'aiieed the moiie) j and the jury found a verdict 
for the plaintiffs. 

/ihqihcrd, Solicitor-Gencifil, uoav moved to set aside the 
verdict and haA'e a imjaa' trial, relying prineipally on the tAA'o 
last ohjcclions. To shcAv that this itisiiraiicc Avas illegal, as a 
wagering policy, he cited Kemp w F?g»ic; and on the fourth 
objection he urged, that if the holder Avas authorised to effect 
an insurance, it Avas his duty to effect a policy for the voyage, so 
that the oavuci’s might have the benefit of it, in ease the ship 
Avere lost. As to the principle, upon which it had been sup¬ 
posed that, the plaintiffs might effect this policy, namely, that 
the holder of the bill Avished to have the honorarj' security of 
the undcrAvritei-s, where he had not a legal oue, tlic plaintiffs 

Avcrc 


Taoreb 

V. 

ScOTt. 
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1815. were not wairaiited, in pursuit of that end, in depriving' the 

J- owners of the resource which they would have had in rcco- 

V. veriiig ou this policy, if the ship had bo^insured absolutely. 
Scott. Gibbs C. J. There is'nothing in either of these objections: 
the two hrst are given up; as to the thini, a discretion was 
given to the holder of the bill to insure for his own benefit, 
and he was to insure according to that discretion as he chose 
to exercise it, and he has exercised it prudently; as to 
the fourth objection, on the lilcgality of the insurance, I desire 
' that the doctrine I lay down may be confined to this parti¬ 
cular case: 1 think the plaintiffs were entitled to pay the 
money they paid for the use of the master; this too would 
clearly be an available security in all cases except the case of 
a British ship, and it is not in proof that the plaintiffs knf w, 
nor was it incumbent on them to emiuire, whether this were 
a British ship or not. 

The Court refused the rule ou all the grounds. 


E 237 3 

Maffii. Antoine v. Mobshead, Bart. 

An alien, to f MIIIIS was an action upon five bills of exchange, all drawn 
e^e™hMge, hy tlic fatlicr of the Defendant, a British subject, on the 
^nJ/oBrf”by a September 180G, while lie was detained a prisoner at 

JBritish sub- Verdun in France during the late war with that country, ptiy- 
prisoneHn^** some to Tyndalt, some to ICstwickef both British subjects 
/ra«c«f during in like manner detained prisonci*s there, at one year after date, 
to*anorte^i^**^ indorsed to the Plaintiff, who was a French subject and a 
British sub- banker at Verdun, and accepted by the dcfenilaut. The cause 
there, IS there was tried at Guildhali at the sittings after Easter term 1815, 
tteiatter nny Gibbs C. J., when it w’us Contended on the part of the 

sue on it in defendants, that it would be treason to pay the bills by the sta- 
afte/the*rL fute 34 G, 3. c. 9. ss, 1. 4. Gibbs C. J. refused to hear the 
tora of peace, objection : he did not know to what extent it might be car¬ 
ried, but if it could be supported to its full extent, many of 
our miserable fellow-subjects detained in iPra/ice must have 
starved. It was also objected, that this being a contract with 
an alien enemy, was not merely suspended during the war, 
but absolutely void; the Chief Justice thought otherwise, and 
the jury found a verdict for the Plaintiff. 


Vaughan 
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Vmighan Scijt. 6u a former day in this term moved for a rule 
nisi on both tliese objections, when it being suggested on the 
part of the plaintiff, dtliat the statute 34 G. 3. c. 0. had expired 
at the peace of 1800 and never been rfe-cnacted, the Court gave 
time to ascertain that fact, and that being found to be the 
case, Vaughan now moved upon the second objection only, 
namely, that the indorsement of the bill to an alien enemy was 
void. For this he cited Anthon v. Fisher^ (a) where it is held 
that no action can be maintained*by an alien in the Courts of 
this country on a ransom bill, because it is a right claimed to 
be acquired by him in actual war. Lord Ashhurton'a argument 
in Hicord v. Bettenhamy (6) which decision is overruled by 
Anthon v. Fisher, is to be called in aid. If a bond be given to 
an alien enemy, it is good quoad the obligor,, but void quoad 
the obligee, that is, it enures only for ^be benefit of the 
crow'll, (c) And if so of a bond, the Jaw must be the lik^ on a 
bili of exchange. So is it of contracts of insurance made with 
an alien enemy. Fihidt v. V’atcrs (d) J^ord Kllenhorongh C. J. 
says the defence of alien enemy may go to the contract itself, 
on W’hich the pluiiitiff sues, and operate as a perpetual bar; 
though in that case the contracting party having become an 
enemy after the contract, it was held to be only a temporary 
sus])ension of the right to sue, but he shewed a disposition to 
confirm the cases of Brandon v. NesbUf, (e) and Bristow v. 
Towers. (/) No case has decided thyt a contra* t made with 
an alien enemy in time of war may be ever afterwards en¬ 
forced. Chief fJaron Gilbert (g) lays it down, that upon the. 
plea of alien enemy the right of the- plaintiff is forfeited to 
the crown, as a species of reprisal U])on the state committing 
hostility. 

Gibbs C. J. It will not be useless to consider what legal 
(iropositions can be deduced from the cases cited on be¬ 
half of the defendaut, and to try how’ far (hey are applicable 
to the present case. I’his is no bill of excliange drawn in 
favour of an alien enemy, but by one subject in favour of ano¬ 
ther subject, upon a subjirt resident here, the two first being 
both detained jirisoucrs in France; the drawer might legally 

(a) Votijf. O.'iO note to Cf>rim v. Btackhurhe. (0 <> '!’• th 2;j 

(A) 3 Burr. (/ ) 6 T. 11. 3o. 

(c) Ho. Ahi\, Atien, B. pi. 1. Duiiv. Ahr. 

{{() \b East,2G0. (jfj Jlisi, 1 ^'Common Pfens.riori. 


1815. 

Antoinb 

V, 

Morsiieao. 
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1016. draw such a bill for his subsistence. After the bUl is so drawn, 
the payee indorses it to the plaintifT, then an alien enemy. 

V. How was he to avail himself of the bil^ jexcept by negotiating 
Morshbad. mjj whom could he negotiate it, except to the inhabit¬ 
ants of that country in which he resided ? 1 can collect but two 
principles from the cases cited by the counsel for die defend¬ 
ant, and they are principles on Which there never was the 
slightest doubt. First, that a contract made with an alien 
enemy in time of war, and that of such a nature that it endan- 
,« gers the security, or is against the policy of this country, is 
Woid. Such are policies of insurance to protect an enemy^s 
trade. Another principle is, that however valid a contract 
originally may be, if the party becoipe an alien enemy he 
cannot sue. The crown, during the war, may lay hands on 
the debt, and recover it, but if it do not, then, on the return 
of peace, the rights of the contracting alien arc restored, and he 
niiay' himself sue. No other principle is to be deduced. The 
iii^t may be laid out of the case, for this was not in its crea¬ 
tion a contract made with an alien enemy. The second ques¬ 
tion is, whether the bill came to the hands of the plaintiff by a 
good title ? Under the cireuni<4tauces of this case, not mean¬ 
ing to lay down any general rule beyond this case, 1 am of 
opinion that the indorsement to the. plaintiff conveyed to him 
a legal title in this bill, on which the king might have sued in 
the time of the war, and he not having so done, the plaintiii‘ 
might sue after peace waA proclaimed. 

Heath J. was absent. 

CuAMBHJS J. I am perfectly of the same opinion, and 
it would be of very mischievous consequence if it were 
otherwise. 

{ 240 ] Dai.las j. This is not a contract between a subject of this 
country and an alien enemy, nor is it a contract of that sort 
to which the principle can be applied. That principle is, that 
there shall be no communication with the enemy in time of 
war, but this is a contract between two subjects in an cncmy*s 
country, which is perfectly legal. 

Rule refused. 


Rkoford 
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Way 31 , 


O NE of the bail in this cause having justified in Master Where tlie 
term, time was given to justify the other before a judge giv"n tinM;t« 
at chambers till 15th May. On the 12th of May a summons o”® of Oicbaii 

.r. , ,, tto justify be- 

for further time to justify was taken out, returnable on the for# a Judge 

13th, and the Plaintiffs attorney not then attending, it was^^J thiT vaca- 

twice renewed, pending which, on the 17 th, the plaintiff took tion, a Judge's 

an assignment of the bail-bond, and on the 18th suetl out 

writs against the bail. A rule having been obtained to set iftturnable 

asidc the proceedings agRinst the bail, upon the ground that jjnai timSd 

tbo summons, having issued before the time to justify ^he 

second bail had expired, was a siiejieusimi of the plaintiff’s lif proceed. ^ 

proceedings, the Court this day made, the rule absolute, (a) 

(a) The reporter is indebted for this ruse to a gcnlleiuan of tlie bar of 
known accuracy. 


I 241 ] 

Moia r. The Royal Exchange Assurance Company. 

June 1, 

T his was an action of debt upop a policy of insurance on Thu warranty 
the ship Neptnnus at and from Meniel to the ship’s port J” 
of discharge in England^ free of capture in the ports and roads tain da>, 
of lading, and warrantcil to depart on or before the 15th of hy thr 
September. The declaration contained averments that the 

, . . , . . i’truncr Com. 

ship was 111 good safety at Ah-md, and afterwards, and before p.iny in their 

the 15th of Septembetj departed for and towards England upon 

the voyage, and was lost by perils of the seas. The cause was »«• -riy to 

tried before Gibbs C. J. at the sittings after Hilary term 1815, bliuti^Ij^to*' 

when a verdict was found for the Plaintiff, subject to a case, forward 

which stated in substance that the Nepttams on the 31st of voyasfp. 

August completed lier lading of a cargo in the port of J/eme/, 

for England ; she wa.s cleariNl out at the customhouse at "i womph tc 

Memely ready to proceed on her voyage, before the. 9th of« “iin'll'.i'i'i-'’ 

September^ on which dav, being the first onnorturiitv after, she ‘;*'or\\itiisome 

• ^ ‘ ' liillr pio^peot 

of more favo'u'ablc weather, bnt in half an hnnr was beaten li.ick, and cume. to iinelior within 
♦he bar, hall a mile nearer to the sea thiui the place of loading, held that this was not a 
departure within the warrauty. 


hove 
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hove up her anchor, and broke ground from her station where 
she'had loaded, and got under weigh, with intention of pro¬ 
ceeding to England, the morning bein^^dm, and there being 
some little prospect of a fuFroiirable change* of winds and wea¬ 
ther; but before the ship had been half an hour under we%h, 
the sea-breeze came in strong from the westward, and obliged' 
her to come to an anchor as near the^ea, at the Haff or river- 
mouth, as was consistent with her safetyl The ship there lay 
in perfect sea-readiness, unti^be first opportunity that after- 
'^ards presented for sailing, 'vmph was oii the 21st September, 

^ ^en she, with 22 ships more, sailed from that port on their 
respective voyages. No ship sailed in the interim. The part 
of Uie Haff, or situation where the took in the cargo, 

is not above a British statute mile from. tbp sea mouth: the 

f Kg. 

place where she lay from the 9th of September to the 21st is 
notCfll^ than half thbt distance. There is a bar at the sea 
m^ii^'iiboiit two miles from the town of Memel, which is the 
liit^t of the port of Memel. The N^tunns in her voyage on 
the 4th of October sailed from Hanoc with convoy for Eng¬ 
land, and w:is lost. The question was, whether the plaintiff is 
entitled to recover? 

Marshall Serjt. for the plaintiff, contended that the ship had 
departed before the 15th of September according to the mer¬ 
cantile meaning of the word.-t-Thc intent was, that by the day 
named the ship should have on board her cargo, and all her 
clearances, and should get under weigh, and this was a com¬ 
pliance with the warranty whether the ship were beaten back 
or not. He admitted that in the case of the some (a) parties 
in the King’s Bench, Lord Ellenborongh C. .T. had held that 
there was a distinction between the w'ords “ depart” and 
‘‘ sail,” and that the former meant to get completely out of port; 
but it was a distinction without a difference. The weighing 
anchor, and getting to the harbour’s mouth, was a departure. 
If she had been lost before she reached the harbour’s mouth, 
the Defendant would have been liable on a policy “ from 
Memel,*’ though the word “ at” had not been inserted: for the 
risk would ha^c commenced the moment the ship began to ‘ 
move from Memel. It’ is often a question, what is the port, as 
in Constable v. Noble, (6) Eayne v. Hutchinson, {e) Bond v. 


(n) Moir V. Rcyal Exchange Assurance Company, H Maule^- Seho. 461. 
(&) Ante, ii. 403. (c) Ante, ii. 406.». 
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UtelktssanYt FerguasoUf (6) and TheVnaaony,Staples, (c) 

Bat * this is a strongci; case than any of them, for thb must be 
taken to be an insul|&ce from the town of Memelf the caput 
porhu, • 

JBoaanquet Seijt. confrh. The intent of the underwriters in Assurance, 
this contract was, to avoid the winter risk of the Baltic, which, * [ 243 ] 
it is well known, commences on 15th September, Upon the 
construction contended ^or by the. plaintiff, that Memel 
means the town of Memel, the Mlicy never attached, for it is 
to be gathered from the case, the ship’s station was nevet^^ 


so high up the harbour as Memel, by a mile, therefore th#^ 

■ship could not depart from Memel. The case finds only that 
when she broke grou^, ** there was some little prospect*’ of 
B favourable change^of weather, but that little failing, she 
could not get over the bar, which is found to^c the boundary 
of the port; in none of the cases referred to was the psubatn- 
lity of an effective sailing so feeble as in this. The mastdr here 
merely changed his situation in the harbour, Bnd put him^f 
in a position to be prepared for sailing when occasion offered. 

But there is a substantial distinction between “ depart,” which 
is a relative term, and must mean, to depart from some place; 
and “ sail,” and the phiiiitiffs purposely, for avoiding the con- 
stnictlon which the Courts had put upon the word “ sail,” 
have adopted this phrase in all their contracts, at least since 
1787 * when the question of its meaning was intended to be 
tried before Lord Loughborough C. *J. in an action brought 
against them by Rogers; (d) but the plaintiff was nonsuited on 
the merits. In the grammatical construction of this contract 
the departure must bo, from the last antecedent, viz. the port 
an<l roads of loading, not the town of Memel under the word 
“ at.” Until 16th September the underwriters were liable to £ 244 j 
sea'risks happening in the port and roads of Memel, but after • 

that day, the >!up having not then yet sailed from thence, 
their liability wholly ccasoil. So long as the ship lies at any 
place, where being, she may be said to be at Memel, she can¬ 
not be said to have departed from Memel, And while she lay 
within the harbour motitii, it might properly be said that she 
was at Memel. In the case between the same parties in the 
King’s Bench, it was supposed that the vessel had at first broken 
ground with a favourable wind, the evidence os to that fact not 


(«) Couip. 601. (r) Roug. 366. «. 

(A) Doug. 361. on Insurance, 6Ui edit. 442. 

You VI. N having 
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3W1& ^ liaving arrived, but even with that advantage for the plaintiff. 
Lord Ellenhorovgh was confident that to ** depart’* must mean 
V. to get clearly out of the port. If this (^urt atlopts a different 
Xx^MOE construction, they will Ipy a ground fw fraud j for whenever 
ASBunnee. masters of vessels foresee any difficulty in sailing, they will 
sbifi; their situation in the harlmur to evade a similar warranly, 
and there will be numerous questions to be tried, wheth^, 
when a master broke ground, he hlfel a reasonable prospect 
getting out of the harbour, , 

Marshalif in reply, repl^batcd thff distinction between 
s^’* and depart.” To depart is, indeed, a relative term, 
but the place of lading is the place whence the vessel departs, 
and her progress tlicucc to the haiito^’s mouth was a part of 
her voyage to England. He prayed trial upon payment 
of costs, to ascertain the precise spot v^hire she took in 'her 

C. J. If this had been a warranty to *'sail” on or 
b||llre the Ifith of Septentber, 1 should have thought most 
clearly, on die authority of the cases, and also without cases, 
that the ship had sailedfor it has been held that a war- 
[ 245 ] ranty to have sailed at and from Jamaua to Landott before the 
first ot August means that the "bip shall have began her voyage 
before that time, because a part of her voyage is the getting 
out from the place in which she is; and if this ship had been 
warranted to sail before the 15 th of September, 1 should have 
thought she had complied with that waii'anty; but it seems 
on die report of the case in 1787, that this company have early 
adopted a variation in this phrase, whereas all other policies 
jetaiii that form of warranty to sail. On a warranty to sail, 
when the ship breaks ground, and gets under weigh, the war¬ 
ranty is bomplied with. But this policy will not bear the same 
construction. To “ sail,” is to sail on the voyage. To “ de¬ 
part,” must be to depart, from some particular place. It is 
said by the counsel for the plaintiff, that if the ship bad got 
under weigh at Memef, and had been lost on her way to the sea 
mouth, that would have been a departure. 1 asked for his 
authority, but no case was cited. VVe must therefore construe 
it upon the reason of the case. It cannot mean a departure 
from the town of Memel. 1 see not then, what it can mean, 
except a departure from the port of Memel, 1 can sec no other 
UrmoMs a quo, and 1 think the ship had not departed from the 
port of Memel before the 15th of September, 


Cbambab 
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Cbamsrb J. I perfectly agree. Wbat had the under¬ 
writers to do with the town of Memelf The meaning of the 
parties was, to avoid'the winter risk. If the other construc¬ 
tion were adopted, ships would always move their place in the 
hw*bour, to make out a departui'e. No blame attaches on 
the conduct of the ship, but 1 think the warranty is not com¬ 
plied with. 

Dallas J. There are neither the words port of Memel,** 
nor " town of Memel,** in thiS;;jgplicy. It ia not a distinction 
wkhoirt a diffcrencl^ that is t|lm between sailing and depar 
ing, and the latterword must mean a departure from the poi 
It is said, there is a commercial meaning to the word. I see 
not that there is, bi|^, am much struck with the circumstance 
that this compan]^l^e deviated from the usual phrase; and 
tfie assured seeing a new term proposed, ought to' have con- 
iddered the meaning of it, and known that if he adoptaddtf'.he 
would be bound by it. 1 am clear that the departure d^nt' 
a departure from the port of Memel, and that this ship hadhot 
departed. 

.Tudgment for the Defendants. 
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A rule was afterwards moved for by previous consent to turn 
this case into a special verdict, which, in Michaelmas term, 
was discharged by consent. 


John Johnson v, Lhioh. 


June i; 


♦ 

ITN trespass for breaking and entering tlfc Plaintiff’s house A sheriff can* 
and breaking his inner doors, locks, and hinges, thetp^^^jjjg 
Defendant justified as sheriff, under a writ of alias testatum jnner doors oi 
capias against Thomas Johnson, by virtue whereof the defend- str^^r***^ * 
ant, before the return of |he writ, and within his b.^iliwick, as 
such sheriff peaceably and quietly entered into the messuage Defemiaut is 
in which, &c. the outer door thereof then and there being 
open, and there then and tbpre being reasonable and sufficient order to ar- 
causc for the defendant to suspect and believe, and the defend- meLc**pro" 
ant suspecting and believing, that Thomas Jobison then was 
in the said messuage, in order to arrest him under tliat writ, 
as it was lawful, &c.; and in order to arrest him under that 

N 2 Avrit 
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1815. wii<^ the defendant * necesserily made a little noise, &c. and the 
lonmoN Tliomos Johnson not having been taken under the writ, 
^ p, and the entrance of divers apartments in the dwelling-house 
IduoH. being fastened, and there ctlieu aud there being reasonable and 
* [ 2^7 ] sufficient ground and cause for the defendant to suspect and 
believe, and the defendant suspecting and believing, that 
T. Johnson then was in those rooms or one of them, the de¬ 
fendant at the time when, &c^ in order to search for, find, 
and arrest T. Johnson by virtue of that writ, necessarily broke 
open the said inner doors, locks, and hihg^, and in so doing 
necessarily a little broke, damaged, and spoiied the same. 
The plaintiff demurred, and assigned fer'causes, that although 
the defendant had professed to justify tli^ breaking, &c. of the 
plaintiff’s doors, locks, staples, and hinges,^ yet the defendant 
had not by his plea shewn any sufficient justification or excuse 
foivs^h trespasses; and that the defentlant had not shewn 
* th^oe'demanded or reciuired of any person in the dwcliing- 
hoUjift to open the doors of those apartments, or that he de¬ 
manded or re(j[uircd the key thereof^ or that no person was in 
the dwelling •house, so as to prevent or preclude the defendant 
from so demanding entrance into the rooms. 

The Courtf stopping Pell Seijt., who would have supported 
the demurrer, called on Blosset Seijt. to maintain his pica. 

Blosset urged that the demurrer admitted that if the defend¬ 
ant had previously made the deniaml and been refused, though 
this was the house of anotficr, the defendant w'ould have been 
justified in breaking the inner dour. lA)n1 AloanUy C. J. 
ailroitted the same thing in llatcliffe v. Burton, (a) And in 
'[ 248 ] Hutchison v. Birchy (b) ^this Court distinguishes between 
breaking the inner doors and the outer doors, and in Semayne’s 
casc,(c} Lord Coke «<ay», in many cases the door of a thirtl 
' person may be broken where that of the defendant himcclf 
cannot; for though every man’s house is his own castle, it is 
not the castle of another man. This plea is founded on 
^ the case of Hutchison v. Birs/i, wherein this Court overturned 
the reasoning, on which the Court proceeded in Burton v. 
BatcUffe. 

Gibbs C. J. In Hutchison v. Birch the goods were in the 
house; here die defenilant only avers a suspicion that 
T. Johnsonvraa in the bouse. I protest that the Court have not 

(a) 8 Boi. 4r PuU, 925% (6) AntCf iv. 619. (t) 5 Co. Rep, 93. 5th ret, 

decided 
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decided this point, or dropt in the case of Hatchmn v. Birch 1815. 
any thing which favours the opinion j that it may not go abroad 
to the world, that have so decided. «. 

Fell cited Cooke v. Birt, (a) and the distinction there taken 
between a stranger’s house and the defendant’s, to which the 
Court agreed. 

JBlosget was permitted to amend his pl<‘ir. 

{a) AtaCf V. 765 . 


Tayi^r V. Bred. 


[ 249 ] 

June 3. 


T his n-a'* an action brought to refo\er iVom the Defendant A tenant wlio 
the moiety of the cxpcuccs oi building a be- 

tween the adjoining lioii'.es of the Plaintiff’s testator and the /*»« vithont a 
defendant, Mdiich bad botli been consumed by a fire. At the meut**tbr*Iir*' 
trial of the cause, before Gihhs C. J. it appeared that the de- i*^®**®* “nu 
fcndaiit had had a former beneficial term in his house, whicli use'o 
had expired before the time of the fire. The plaiutiff’is te^tutor ^^J*^*!* 
liad first rebuilt his house, and erected the party wall, and paid housp, p.iMot 
the expences of it, and the defendant afienvard-’ rebuilt his {,*^ 1 / 
house and finished it in 1811, and therein made use of the onner of * 
plaintiff’s [larty wall; but the only evidence olfi red to prot e lout ™UioukU 
that the defendant itas the owner of the impro\ed lent, wa*i‘® atwiwards 
a new lease granted to him by the ground landlord, executed si<icrauon*^ot'* 
in 1812, w hereby, in consideration of the great charge which l**benefi 
the defendant hud incurred in rebuilding his house, ihc lessor cial’ lease at a 
demr ed the site thereof, ana the new ly cv'ected messuage *haiienr 

thereon, to the defendant for 61 )ears from ChrtAttnas 1809, *?»» a 

under seven guineas rent. The house was worth 60/. per aim. fcLiWing.**** 
Vaughan Seijt. contended that from the contents of this lease 
the jury might infer a previous agreement in writing by the 
defendant to rebuild the house, which tvould make him the 
ow'ner of the improved rent, within the principle of the ct«c of 
Peck v. ffood. (a) Gilihn C. J. however Avas of a different 
ox>inion, and dii'cctcd a nonsuit, which 
Vaughan now moved to set a&ulc, contending first, that the 
retrospective habendum made the defendant ow iicr of the im> [ 250 ] 


(a) 5 Ttrn Rip, 130. 


'proved 
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1815. proved rent at the time of building the party wall; next, that 
the mere possession the house at the*time made him such; 

V. and thirdly, that the lease contained evidence tluit there had 
been a previously subsistihg agreement for a building lease 
from the ground landlord to the defendant at the time when he 
rebuilt the house. Tliere had been iu fact, he said, such an 
agreement, which he would produce on another trial. 

' Gibbs C. J. the plaintiff had shewn an agreement for a 
lease, I think she would hhve succeeded in bringing this 
within the case of Peck v. Wood There, when the premises 
were built, it was held the defendant was answerable for half 
She party wall j but there the agreement was made while the 
wall was building. I cite this only to shew, that under an 
agreement the tenant might be esteemed owner of the im¬ 
proved rent, but we cannot infer an agreement from tlic frets 
that appear to us. Suppose it were the cose, that a tenant 
fnoaorybai' to year had rebuilt the hou^e, might not the land¬ 
lord (though a liard case) turn him out immediately ? If you 
take the lease, you must take it such as it M,.and it only says, 
in coiiMderation of having loUuiit; it recites no agreement, 
and on the case the plaintiff now open'!, she must have been 
nonsuited at the trial, fur the agreement was in writing, and 
she had it not there. The mere possession of the house did 
not make tlie defendant owner of the improved rent. 

Rule rehised. 


[261 ] 
JufeB. 


WOULENBKRG T. LaOBMAN. 


Where aibi- QOPLEY Seijt. had obtained a rule nm for an attachment 

traton have ^ ^ „ 

power to en- for non-payment of a sum of money pursuant to an award, 

reading of the award and rule of Court for the sub- 

their award, mission, and upon an affidavit that the deponent saw the ar- 
«nd have en< ' 

larced it, and 

made their award in the additional time, inj^er to brinj; the Bcfciiflant into contempt for 
non-pertbimance of the award, Uiere must affidavit that the time has been enlaifed, 

that the award was made within tlie enlarged nme, and that the defendant bus been pcrt>ou> 
ally aerved with notice of those farts. 

0 SmiMeiMt the affidavit for an attachment for non-performance of an award, muaf, conttary 
to the tunal practice, always state the tune of eaccution of the award. 


bitratoi^ 



IN TB£ Fimr-rirrH Ybae ov GEORpE III. SI 

bitrators severally sign and pnbliflih their award thereto an- 
nezed, and that their names subscribed thereto were of their weauaum 
hands writing, that* the deponent had personally seired the v. 
Defendant with true copies of the dward and rule of Court 
recording the submission, and at the same time shewn him the 
original award and rule, and demanded the money. 

Vaughan Seijt. shewed cause against this rule, upon the 
ground that the submission by bond, on which the rule for 
the attachment was drawn up, whs conditioned for perform¬ 
ance of the award, so as it were made in writing ready to be 
delivered on or before the first day of Jprily or on or before 
such other day to which the arbitrators, or any two of them, 
should think fit to enlarge the time for making their award by 
indorsement on those presents, with power ty make the sub¬ 
mission a rule of court, which had been done The arbitra¬ 
tors reciting in their award, that Ity nieuiorandiims «n the 
bonds, tlated the 24th of Murthy and 28th of Aprily the time 
fi>r making their award was enlarged until the first of July, 
proceciled to award the sum demanded; in wilnoss whereof 
lliey thereunto set their hands the 18th of May 1815, and 
the deponent atte-ated the execution thereof, hut there was no 
affidavit that the arbitrators htul in fact enlarged tlx* time for 
making their award bc)ond the first day of Jpril; not only t 3 
ought that tcict to appear u])ou oath, hut it ought also to appear 
On. oath tliat the fact of enlargement within the original time 
was made known to the defendant, before he could be punish¬ 
able for a contempt of the Court iii disobeying the award; and 
it is sworn that the office copy of the nilc of Court for tlic 
suhmisskm, which w'as sen’cd on the det(.ndaiit, had on it no 
copy of the indorsement on the bonds enlarging the time. 

This point had been twice decided in the Court of King’s 
Bench, in the ca'^cs. of George v. Lou why (a) and Davis v. 

Vass. (b) It would have been improper that the officer of 
the Court sh<>uid, as w'as suggested by tlie counsel for the 
phuutiif on the motion for the rule, ha^o copied into the rule 
of submission the indorsement of enlargement wdiich was on 
the bond, for it w'as not authenticated to that officer by any 
affidavit, as the bond of submission itself was, for waiTantiiig 
him in draw ing up the rule. 

Copley iu support of bis rule. In George v. Lottseley it did 
not appear on the award itself, as litre it does, that the arbi- 
(a) 8 Matt, 13, {b) 15 jKbs/, 97. 


trators 



aSd ^CASES IK TRINITY TERM 


J8!5. ttatovB had enlarged the time for mtdting their award; so that 
woBUMssa award, on the foce of it, appeared to be made after the 
V. authority was expired. It is not the ordiqaiy practice, in the 
JuQtMMjf, of the execution bf an award made for an attachment, 

to swear that it is executed on the day of the date, or that it 
was ready to be delivered out before the day; but only that it 
was executed, the rest is left to be collect^ from the date of 
the award. [1'^ this the officers of the Court agreed.] And 
on that affidavit of the execution, the attachment goes. Omnia 
rite acta premmuntur. Credit is given to the award itself, that 
it is made in due time. Here the arbitratoi^ are to make an 
[ 253 ] award before the 1st of and on the award they recite that 
on the 2>lth of March and 28ih of April they had enlarged the 
time; and before the day to which the time stood enlarged, 
they award. Admitting that the case of Davis v. Fass is re¬ 
pugnant to this doctrine, it is a single case, not in tliis Court, 
and not founded in reason. The iubtrumciit is in Court to be 
inspected; the defendant is no party to it, it is the act of 
strangers. The Court \\ ill look at it, and give credit to it foe 
the facts therein stated. 

Gibbs C. J. We think that on principle, independently of 
Hhe authority of those cases, this objection must be allowed. 
This is a motion for an attachment tor disobedience to a rule 
of Court: the defendant must h e notice that the award was 
made, and that he was called on to obey it. Here is a sub¬ 
mission to an award to be made within a precise time, but 
which is to be extended if the aibitrators think fit. But it is 


nebessary that the defendant should have notice of any exten¬ 
sion of the time, and that the an ard was made within the 
extended time. T^jert i'» no affidavit that the defendant in thk 
case had notice of the extension of the time, or of the award 
being made within the extended time. On the other hand, it 
is sworn that tlie defendant w as served with a copy of a rule 
with no indorsement of the enlargement thereon. It docs not 
appear to us, therefore, that the party charged with the con¬ 
tempt of the Court had sufficient notice to bring him within 
that charge. We think, on principle, if there were no decided 
cases on the subject, this would be so; but we also should be 
sorry to differ from the two cases cited. 1 do not mean George 


^ V, Imseleyf but Halts v. Fass and Moule v. Stawelt, a case 
254 3 stated in a note to the former. Those two decisions arc not 
distiDguishablc in terms from this. As to the argument used 


for 
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for the plaintiff, that in [practice the affidavit for an attachment 1816 
never states the date pf the execution, we see that the ordinary —— ^ 

form of affidavit fon obtaining an attachment published in the 
books of practice (o) does not state flic date of the award, but Lackmaic. 
though it does not in terms state that it was executed on that 
day, it may be doubtful whether it might not bear that interpre¬ 
tation, and we think it worthy to be cousidered, whether it 
would not be advisable to alter the languagi^ of similar affida¬ 
vits. However, independently cff that circumstance, we think, 
both on principle, and on the authority of the decided case^ 
that this objection must be allowed. 

Rule discharged without costs. 


.The award itself, instead of a copy thereof, having been 
annexed by the plaintiff to the affidavit for the attachment, 
and deposited on the hies of the Court, rtic plaintiff had not 
the means of shewing the defendant the award itself upon a 
further demand; and therefore Copley now obtained a rule 
nisi that the award itself might be taken off the hie and deli¬ 
vered by the officer to the plaintiff’s attorney, upon an under¬ 
taking to return it into the office upon a day named. 

Vaughan aa. a subsequent day moved to set aside the award, Though an 
hrst, on the ground that it was uncertain; for it awarded that 
a certain debt of 720/. 9«. should be paid by the plaintiff and 
the defendant, in • proportion to thq shares which they seve- tranwe^* 

rally had held in a certain ship, not ascertaining what those 
shares were; and the plaintiff^ being a foreigner, was not in as premiums 
law entitled to the benehts of , British registry, and therefore 
legally bad, and could have, no share iii the ship. He also “> an hostile 
moved on the ground that the arbitrator had ^1 lowed in account ^urt wui not 
premiums of insurance on an illegal voyage, namely, to Hotter- 
dam, an hostile port. He also urged that usurious commis- Au award 
sion had been allowed. 

sons shall pay 

Gibbs C. J. We do not think there is any ground for a debt in pro¬ 
granting this rule. The application is made, fii’st, on the SJ^S^whidl*^ 
ground that the award is uncertain, in directing that the debt *•»«>’ heM in » 
should be paid in proportion to the share in the ship which the^itio o'F’ 
each formerly had. As it does not appear that it was in dis- 
pute between the parties what those shares were, the awaixl subject of dis- 
is final for all those purposes for which it was intended to be 5'cutiy*ce?”' 
made. There is a dispute about a ship, and the defendant tain. 

• r 255 1 

ffl) Tidd's Practieat Fornii, QSSf. t. 4. ** 

insists, 
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June 7. 


Under the 8ta> 
tateS2 G. 3. 
r. S9. s. 11. a 
master of a 
vessel sfho, 
cominir from 
the werftMurf 
bound to any 
]^ce in the 
Tkamet or 
^liMhcu^y re. 
fuses to tidce a 
pilot on board, 
18 liable to a 
penalty equal 
to double the 
amouuUof the 
several sums 
payable for 
pilotaqe hom 
the place 
vthere be is 
boimd first to 
takeapUoton 
board, to the 
termiutionof 

his veyi^. 


insifitey that, as the plaintiff was a ffn^eigner, the whole affidr 
was illegal; it may be so, but these were executory matters, 
and when such are referred, and settled,by arbitrators, the 
Court will never set the aWard aside. The ground of the in¬ 
surance also is one which the Court cannot take into (»nsi- 
deration. If an arbitrator acts directly against law, the Court 
will set aside the award; but if, iu a matter mixed of law and 
&ct, he mistakes some of the points, they will not therefore 
set aside an award. Deicer v. Barnh. (a) As to the objection, 
that usurious commission was given by the arbitrators, it was 
a fact fur them to ascertain; we therefore see no reason to 
grant a rule which ultimately cannot be supported. 

Rule refused. 

(ff) Anh, i. 48k 


Mackik c. Landon. 

Same v. Lewis. 

T his wa** an action of debt on the statute 62 G. 3. c. 39. 

5. 11. and at the trial before CluimbreJ. at the Kent 
Spring assizes 1815, it was proved that the Defendant in his 
ves«!el the John Weston, of 10 tons burthen and 14> leet draft 
of water, in hi- cour-e froln the Jf^esf Indies ciuiie from the 
westward oiFolkstone bound fi)r a place in the Thames, namely, 
JLondon, and that he did not at the time when his »hip was dis¬ 
covered to the westward of Folkstone, or at any time during her 
course from tlieiicc to the line that might be drawn from the 
buoy of the Rrolfe hj Handown Castle, hoist an union jack as a 
.signal for a cinque ]K>n pilot to come on board, and that during 
such course he was hailed by a pilot, but while he was com¬ 
ing on board, tlie defendant took advantage of a breeze whidi 
sprung up, and sailed off fl*um him. The additional penalty 
of ol. fiir every 50 tons of her burthen amounted to lOL and 
the double pilotage was 8 guinea-, if, as the defendant con¬ 
tended, the nuasiire of the forfeiture was to be the pilotage 
due for the voyage from Oie weshcard of Folkstone to the 
Downs, but the Plaintiff contended, tliat he was further 
entitled to double the amount pf the pilotage for the resi¬ 
due of the ship’s voyage, namely, from the Downs to Graves¬ 
end, 
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end, ’which was 22/< 16«. 9d, fiiorc. The jury found a verdict 
for 18^. 89 . being the double amount of the pilotage from the 
westward af -Folkstor^e to the Downs, and lOf. as the additional 
penalty of 51. for every 50 tons burthen of the vessel, with 
liberty to move to increase it to 41/. 49 . 9d. if the Court shoidd 
be of opinion that the plaintilT was entitled thereto. 

Accordingly Best Seijt. in Easter term obtained a rule nm 
to enter the verdict on the 8 th count, which warranted the 
penalties amounting to 41?. 49 . Od., contending that though 
the statute had not said in express terms what were to be the 
termini of the visage the pilotage whereof was to be the 
measure of the penalty, it must be intended of all the remain¬ 
ing voyage of the ship during which she was bound to keep a 
pilot on board. 

Shepherd Solicitor-General on this day shewed cause: he 
contended die measure of the penalty w'as only the double of 
the pilotage of that part of the voyage during which by the 
statute the defendant was bound to have his flag flying as a 
signal for a pilot; namely, from the icestward of Folkstone to 
the Downs, at which place the statute made a rest in the 
voyage, and an alteration in the rivtcs of pilotage; for there 
the defendant was entitled to anchor, as was usual, and non 
vonstat that he would again sail thence for London widiout 
taking a pilot on board, if he did, it would be a new and 
distinct olfeuce, for whicli a seiiarate penalty, namely, the 
double of the pilotage from the Doiais to London, was enacted. 
To hold othcru'ise, would be to give the statute a construction 
which would inflict very uneqiml penalties on different oflend- 
ers for the same offence; for if two ships together came from 
the westward of Folkstone, intending to anchor in the Downs, 
the one bound to the north of England, the other to London, 
and both omitted to take a pilot, the one would incur only the 
penalty of double the pilotage from the westward of Folkstone 
to the Dowtns, v/hile tlie other would incur the additional pe¬ 
nalty of double the pilotage from the Downs to Jjondotu A 
further circumstance worthy of notice, is, that the pilotage 
for the tw^o several parts of the voyage is cotnputed on a dif¬ 
ferent principle, viz. that from the Downs to London, varying 
according to the depth of water which the vessel draws, while 
that from the westward of Folkstone to the Downs is a sum cer- 
tsiiii for vessels of whatever bm'theii. 

Best relied on tlie words of the statute, as cleat*, and not to 

be 
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be controlled by inferences to be drawn from t^ schedule: 
he was stoppeil by the Court*^. ,, 

Gibbs C. J. There is no measure by*which this penalty 
can be ascertained, excejlt by the voyage which the ship is 
about to perform, and which the act directs she shall not per¬ 
form without a pilot. She is bound to have a flag flying, and to 
take a pilot on board as soon as she passes Dtmgeness, afid if a 
pilot offers himself, and she refuses^ take him on board, he is 
entitled to recover penalties Sigainm the master, and they can¬ 
not be measured otherwise than by the sum which tlie pilot 
would have been entitled to receivd il* he bad been permitted 
to perform the duties which the act directs. The plaintiff is 
therefore entitled to the larger sum, and the verdict must be 
transferred from ^be first count ta. the eighth. 

Rule absolute. 


A bankrupt’s 
assignees had 
contracted lor 


T 


t 259 ] BAETLErr v. Tuchin ami Another. 

June 7. 

IHIS was an action for money had and received, and for 
interest, brought .to recover from the Defendants, who 
cop;^w*** **** auctioneers, the deposit paid by the Plaintiff on being 
lands, and re- declared the purchaser of certain premises. At the trial of 
TTie' cause before Gibbs C. J. at the sittings after Michaelmas 
wM*after ** term 1814, a verdict was foiiud for tiie plaintiff for the deposit 
wards super- without interest. Subject to a case, which stated that on 13th 
cause’^'en ^813, a commission of bankniptcy issued against 

it th® M[- PricCf on the pet;[tion of Bennett and Co, j lie was declared a 
CTeditor’s^ bankrupt, and his property assigned to Jones and Mercer, 
due* Aether '*°*^®*'direction, on 27th July, the,defendants put up 
commission to saic by public auction part of the bankrupt’s copyhold 
the ^tiSon plaintiff was declared the purchaser, and accord- 

ofawther ing to ffie conditions of sale paid a deposit of 20 per cenf. 
the same as- tiod Signed an agi'eeraent for payment on the remainder on 
*Jj^^.^'^30th1813, on having a good title: an abstract was 
ttattbePlaiD* delivered and approved of on 26th At^ust 1813, by the plain- 
^wdmedFbis afterwards, in negotiating a loan on the estate, in 

*endin^*the ^ complete his purchase, put the abstract into the hands 

Sm ..nmmtf - of A pci’scu, wfao ou thc 22d of October rejected the title, ap- 
reMT^back plaintiff, that M. Price took only an estate for life 

his deposit. in 
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in the premises, of whjlch the assignees were thereupon in- 1818. 
formed by the plaintiff. In Mkhaetmas term 1813, an action 
was brought by the bankrupt to try the validity of the com* v. 
mission, in which h^ recovered a v^ixlict at the sittings after Tucmin. 
that term, upon the ground that the petitioning creditors’ 
debt was not due until some days after the issuing of the com¬ 
mission, and judgment in that action was signed in HUary 
term 1814. On the 1st of Fehruary 1814, the plaintiff aban- [ 260 j 
doned his purchase, and rfquire^ a return of the deposit with • 
interest. The assignees insisted on the completion of the * 
contract. On the 3d March 1814, the commission was super¬ 
seded, and on the following day a second commission issued 
directed to the same commissionei's, upon the petition oSCkat- 
field, upon which M. Price was declared a bankrupt. On the 
March 1814, Jones and Mercer were again chosen assignees 
under the second commission, and an assignment executed. 

The writ in the present action was sued out on the f§th of 
March 1814. The defendants had not paid over the deposit 
money to the assignees, at the time of bringing the action, 
nor were the objections (if any) which had been made to the 
title removed. The cpiestiort was, whether the plaintiff was 
entitled to recover. 

Beat Serjt. for the plaintiff, was stopped by the Court. 

Copley Seijt. for the defendants, contended that it was 
an answer to the action, if tlic defendants were enabled at 
any time before the trial of the cause, to make a good title, 
though acquired by them even since the action commenced; 
for vvhich he cited Thomson v. (a) But further, the 

assignees had at the time of the abandonment the actual legal 
estate, which they could have transferred. 

Per Curiam. We all agree in thinking tlxit at the time the 
plaintiff gave the defendants notice of abandoning- his pur¬ 
chase, the contract was at an en<l: rebus sic Stantibus, the con¬ 
tract could not have been peiformed, because the contract [ 261 ] 
was made with assignees of a bankrupt, and there was then 
no valid commission subsisting: therefore the defendants had 
not then a good legal estate; fur to prove that proposition, 
they must have begun by proving the petitioning creditor’s 
debt, which they could not do. 

, Judgment for the Plaintiff. 

(«) 1 E$p, N. P. Cat. 184. 

Kent 
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1815. 


Juiu9. Kent v, Yates, 

Where a writ fBlHE HaintifT^having signed ^dg^ent for want of a plea, 

0 n*^hi 8 t * Sest Seijt. for the Defendant had obtained a rule nisi to 

returo-dkyof gg|. ^ premature, dontet^ing that the defendant was 

one tenu, tue . 

Plaintiff; who entitled to an imparlanee, undm^he circumstances, which 

to£lwe°^ these; the writ was returnal^e .pn tlje last return-day of 

bme «$se, is Easter term. The defendant put in bail, but had not per- 

pnision to d™ fected them, when the plaintiff, on the 525th of May, which 

the^ssd **** es^oign-day of THt^ term, delivered his deela- 

day of die ration de bene esse, entitled oi Master term. 

Serjt. shewed cause, upon the ground that the 
the Defendant d^endant was entitled to no imparlance; for tlic plaintiff had 
lJJJ*JJJi!f^been guilty of no lachos: he could not declare in chief, be- 
lance. cause the defendant had not perfected his bail, and he was not 
bound to declare de bene esse, as was held hei*e, in the case of 
Bailey v. Hantler, (a) and in the King^s Bmch, in the case of 
RoUestm v. Scott. (5) 

Best, in support of his rule, admitted that the defendant was 
[ 2G2 ] not bound to declare de bene esse, but urged that if he did 
so declare, he was bound by the same rules as if he had de- 
dared in chief. Thfc practice is well known, that where a 
writ is returnable upon the last return-day of one term, and 
the plaintiff does not declare till after the essoign-day of the 
succeeding term, the ddhndant is entitled to an imparlance. 
Another objection is, that the declaration is [entitled of the 
preceding term, though not delivered until after the essoign- 
day of the following term. 

Gibbs C. J. This rule was moved on the ground that the 
defendant was entitled to an Imparlance. It is now objected, 
that whether it be so or not, the present judgment, signed for 
want of a plea, cannot be Supported, because there is no decla¬ 
ration . which the defendant need notice. The writ was re¬ 
turnable on the last return-day of East&r term; the declara¬ 
tion is entitled of Easter term, which is right, being of the 
term of which the writ is returnable. Generally, when a 

(a) 2 Bos. If PuU. 126. (A) 5 Term Rep, 372. 

writ 
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mit is returnable on the last return-day of a term^ unless the 1815. 

plaintiff declares before the essoig^n-day. cf the subsequent “T”" 

tenn^ the defendant is entitled to an imparlance, but that ^ 
supposes the.defendant to have don() all that is incumbent on Tatbs. 
him. Here the defendant had put in bail, but he had not 
put the plaintiff in such a situation, that he could declare in 
chief before the first day df Tnmty term. The plaintiff there¬ 
fore could not have proceeded more expeditiously than he has 
done, unless he had declai^d dejtme esse, which, according to 
two cases cited, he is qgt bound to do. The consequence 
that the plaintiff bas^not been guilty of negligence, and 
could not have proceeded more expeditiously, and therefore 
the i*ule must be discharged. This rule, 1 am informed, has 
been constantly acted on. 

• Heath J. The case in jSosawpiet and PftZ/er was decidetl, 
overruling the same authority in Crompton which is overraled [ 263 ] 
in jRolleston v. Scott. It is extraordinary that counsel should 
so often have been misled by it. 

. Chambre J. a plaintiff is not obliged to declare de bene 
esse: if he can derive any particular advantage from it, he 
may declave de I me esse: that doctrine has been often held 
here. 

Rule discharged widi costs. 


Sir Samuel Romilly, Knt. i\ James. 


June 9. 


T his was an action for money had and received, brought Devise to 
to recover back the deposit paid on a contract for a thor’s son, to 
purchase of lands in tec-simple, upon the alleged insufiicicncy 
of the title to be derived from JUenrij Smith the son herein- and in case 
after mentioned. The cause was tried before Gibbs C. J. at ^g^son 
the sittings after Midide/mcis term 1814, when a verdict was shoaid imp- 

found for the Plaintiff, subject to a case, which in substance haviu"' no is¬ 
sue of either 

of their bodies, llien to J. Clerk and his heirs. Tiiis is not a defeasible fec-simpie in H.[S. 
the son, with an executory devise over, but an estate tail. 

Whether a devisee in remainder can maintain a writ of intrusion, 

Or a writ to be framed on the statute of TFestmimter the 2d in the nature of a writ of in- 
trasion, queere. 

Devise in fee, witli an executory devise over, whether the line of the devisee in fee shall 
liar the exccutoiy devise over, qutrre. 

In a court of law, every title that is not bad, is marketable. 


Stated 
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1816. stated; that T*Sndth by his will dated 26^ Septmber 
BojJuyikiit. and attested passing real prqperty, devised 

V. to his brother if. Smith all hN,0he testatpi^areid estate,, sub- 
James. ^ several devises thereinafter expressed. • The testa¬ 
tor then devised to his brotlier’s son aU bis the test^ 

tor’s estate in Radnorshire^ called Meadom under Stanp^p 
(the premises in question,) to hold. him and his heirs forever. 
At the conclusion of tlie will are these Vords. ** And further, 
* my will is, that in case my brother, and his son my nephew, 
£ 264 *] (meaning the devisees of %e premisip in question,) should hap¬ 
pen to die, having no issue of either <u |^ir bodies, then I d^'ise 
all my real estate unto my nephew Jndhr C’^A.and his heirs.** 
llie testator died without having altered or revoked his will, 
leaving his brother H. SmUh his heir at law, .and lus nephew 
£f. iSnnth the yoiinger, only son; a If. Smth the brother, him 
survivjpg. By indenture of 6th ^p^nber 1739, AT. Snath and 
H. Smith the younger covenanted to levy a iinc .rur cornmneede 
droit come ceo of the premises; which fine should enure to the 
use of H, Snath, and H. Smith the younger, and their beim. 
On the 1st September 1740, at the Radnor great sessions, the 
fine was accordingly levied, and duly proid^imcd. By lease 
and release e^ 28th and 29th Juhe 17^8, between H. Smith the 
younger, 1. R. Symond^^ 2. and 2t. Hawkins, (though H. 
Smith tlie father was^ still alive, and his seisin as joint tenant 
continued,) H, Smith the younger, in consideration of 5«. bar¬ 
gained, sold, and released *tlic premises unto and to the use of 
i2. I^monds and his lieirs, to make him tenant to the precipe 
in a common recovery of the premises, which, it was declared, 
should enure to H. SmtJ^he younger and his heirs, and 
which I'ccovery ivas duly suffered accordingly. H. Smith tlie 
fiitbcr died in 1760, and had no other issue than M, Smith the. 
sou. H. Smith the son died in 1/79, never having hbd, any 
issue. J. Clerk was living at the death of II, Smith the son, 
and laboured under none of the disabilities mentioned in the 
saving clauses of the staintes of limitation: he died in 1785, 
viz. within 2M) years from the deatii of H, Smith the son. Nei¬ 
ther J. Clerk nor his heii*s, nor any other person claiming 
under Clerk, ever had the posscs.wioii of the premises. The 
question was, whether the plaintiff was entitled to recover. 

Lens Seijt. for tlie plaintiff, contended, first. That H. Smith 
the son took under this will an estate in fee-simple, with an 
executory devise over to J. Ckrk, in case the two SmthSi fiu* 

ther 
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tber 8D(I i^ied l^ting^ issue at the time of tbeir 

decease, M w Vqulcl bfe ^tended on the other side, an 
' estb^ t&H.' Iii.»]ppoifi of this^eoDstruction he referred to the v. 
eases'of y. Bradley,'(a) Weekly, "on demise of Knight v. 

Kui^i'iP): and Moe' on demise of Sheers v. Jeffery, (c) Se- 
although t^^^ fathcr died before the son, , he did 
B(H; Mve }isue'Within Ihe^dantng of the will, because at the 
d^e^e of the survivor of tl^em there wsis'not issue of either 
lefti'aiid*therefore the event had occurred upon which tlie 
estate was to go over to |j5(ma« Cleak. Thirdly, That though 
Clerk was iJarred of life’ejectment'by the lapse of 20 years 
since the death the younger, yet that a devisee 

might maintain a writ of intrusion; or if, according to Co. 

Litt. (d) and FitzherherU (e) 'that writ is conhned t6 the case 
where tenant for life, or in'^ doVer, or by tfie curtesy, dieth 
seised of such estate fur lif(^ and after their death a staangcr 
doth intrude upon the land,' yet, under the statute of Westmin-> 
ster the 2d, (fj a devisee may maintain a writ in the nature of 
a writ of intrusion, which ought to be framed for the use of 
devisees, so that, since the statute of wills had created the 
right, a remedy" hiight not be wantuig for a right like this, 
cadehti siih endem jurCj et simili indlgeiite remedio: That how¬ 
ever is Scarcely necessary, for in the caso^of Smith v. Coffn, (g) 
the form of a writ of entry sur abatement was altered to enable 
a bankrupt’s assignees to sue. In Eastman v. Baker (h) a 
demandant claiming under an executory devise, recovered in- [ 266 ] 
this Court on a writ of intriwon, tvithout objection; and if 
Clerk might himself maintain the writ, there is no reason why 
his heir may not. Fourthly, If the devisee over might main¬ 
tain a writ of intrusion, he was not baiTpd by the lapse of 
time, by reason of the statute 82 H. 8. c. 2., in any less period 
than 60 years of adverse possession, w'hich had not yet elapsed 
since the death of H. Smith the younger, ahd the possession of 
the Smiihs was not adverse, but in aid of the title of Oerk^ and 
parcel of the same fee. Lastly, The estate of Clerk was not 
ban*cd by the fine of H. Smith the younger, and five years 
non-claim, fur the fine of tenant in fee is wholly inoperative, 
except that it operates in confiripation of his former estate. 


(«) 3 Term. IRep. 143. 
(6) 7 Term Kq>. 32S. 

(c) IA.589. 

(d) Co. Utt. 577. b. 

VOL. VI. 


(c) F. N. B. 208. 

m 13 £d. 1. c. 24. 
(g) 2 H. Bt, 444. 
(A) Ante, i. 174, 

o 


this 
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tClA ilAs fine was tha^fore in fiurtherance and cm^mnition of the 
the former tenant in fye, and the estate given by the 
«. eocecutory devise is parcel of the same fee,^Biid so is confinned 
jANBSt] displaced hy k. There is no express deciidon 

of this point, but the dicta (^judges favour this opinion. liMd 
Hale (a) says an estate with five years non-claim must bar an 
estate precedent to the fine, not subsequent to it. This estate 
hy the executory devise arises after the fine, and a new fine 
would be necessary to bar itr In Tkomaein v. Hadeworthf {b) 
the Court notices (r) SajffMs case, and observes, that if the 
first lessee had been ousted by a disseisor, who haddevied a 
fine, then the second lessee had not been barred by die fine, 
because his interest then would never have been displaced nor 
turned to a rigb^ In the present case the fee of Clerk, whifh 
had never had commencement, was never displaced or turned 
to a right by the fine of H. Smith the younger. Where the 
£ 2^ ] estate is a fiilure, and not an existing estate, there the fine 
does not bar it. In Seymour*s case, (d) it was resolved that 
the fine levied to the bargainee did not make a discontinu¬ 
ance of the remiunder to Johi Cheyny, because it did not 
touch or displace his remainder, and no estate of freehold 
passed by the fine, but the fine with proclamations corrobo¬ 
rated the estate of the bargainee; and, by the statutes of 
4 H» 7* c. 24. and 32 H, 8. c. 36, made his estate more perdur¬ 
able, (and gives the reasop,) but if the fine had been levied 
before bargain and sale enrolled, it bad been a discontinu¬ 
ance. The case itself is not in point, but it establishes the 
general proposition, that to give any operation to a fine, it 
must be of such a nature as to dispossess some estate. When 
a rightful tenant.in fee levies a fine, there is no new estate 
created, nor displacing of any old estate, all remmns as before- 
The statute gives no new force to any fine, it only makes five 
years non-claim a bar, in tlie case where the fine was before 
calculated to be a bar. 

CSopley Seijt. contrh, argued, first that H. Smith the younger 
took an estate tail with a remainder over in fee to Josias Clerk, 
and that the remainder was barred by the fine and non-claim; 
next, that if it were an executory devise, the contingency had 
not happened upon which ^e estate was to go over; thirdly, 

(a) Vocut V. Sttlubury, JIardr, 400 (c) 5 L’o.Rrp. 134. 

(4) Carter, 89, (iQ 10 Co. 95. SdJRa, 

if 
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hftd happened, tfte heir of ^toa was barred by the 1^* 
hue •and non-claim; if not, then, fourthly, that he was barred 
because he had i)pt entered liHthin 20 years, the time for an '' V. 
^ectment j and fifthly, tliat a devisee bad no writ of intrusion, 

CK if he had a writ of intrusion, or once possessed any legal 
remedy whatever, he bad lost it by the statutes dQ Jff, 8. c. 2. 
or 21 /ac. 1. e. 16. according to the nature of the writ; though 
he oontonded-that he never had any remedy except ejectment, 
and had now lost tliat. He took the 5th objection first. The f 268 ] ] 
writ of intrusion will not lie for a -devisee. Writs are in the 
register drawn with great nicety: the writ of intrusion will 
lie only in three eases, viz. upon the intrusion of a stranger after 
the death of a tenant for life, tenant in dower, and tenant by 
the courtesy: diis particular writ will not apply to a case of 
the present description. Yhe power given to the clerks in 
Chancery to frame new writs, does not apply to enable them 
to frame w'rits so Avidely different as a writ must be which 
would be framed to meet this case. A proof that there is 
much difficulty iu framing a new writ, is this, that the only 
instance of this statute having been acted on, is that of the writ 
i» ca«u comimUi for remedy in the case of alienation in fee by 
tenant for life or by the courtesy, which is framed as closely 
as possible on the model of the Avrit,m c<im proviso, which 
extended only to alienation by tenant in dower. If any writ 
were to be formed for the present occasion, it would be on 
the model of a furmedon, not of *a writ of intrusion, for for- 
medon in the ret'ertcr lay at common law on an estate condi¬ 
tional, and if formedon in the reverter is taken as the model, 
tlie devisee must also take all the consequences of it; and one 
consequence is, to be barred by 20 years’ adverse possession. 

So that if the plaiutiff has a right to re^rt to this obsolete 
statute, for which there is no reason, as he has equal remedy 
by ejectment, yet be would not advance, bis case. Another 
-circumstance would prevent the plaintiff from recovering in a 
writ of intrusion. In all possessory actions the demandant 
must count on a seisin within 50 yeai's of him from whom he 
claims, and it must be an actual seisin, lu the construction 
q£ the 6th section of 32 H, 8. c. 2., ** actual possession or seisin," 
tile word actual has been hordeu to apply to both, Bevil's 
case, (a) In all the cases the demandant alleges the seisin of [ 269 ] 



(«) 4 Co, 8. 
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IBld the person who had the estate antecedent to the estate for life; 

^ thus it will here be necessary . tP count on the seisin of the 
ID.. devisor, then to shew the devise tor and the decease of 
James, the tenant for life, and tlicHntrasion, otherwise chc demandant 
loses that particular remedy. This is so on a writ of right. 
The demandant cannot count, uidess he counts on the seisin 
of his ancestor within 60 years: he may enter within years 
after iiis title accrues, however distant be his ancestor's seisiq, 
and how many soever may have intervened; but the statute 
32 H. 8. deprives him of that particular remedy, unless he can 
count on the seisin of the ancestor from whom he claims 
wdthin 60 years: so here, the heir of J. Clerk is barred of a 
writ of intrusion, because he cannot count on a seisin of the 
devisor wiUiin 60 years. 2dly, This is a remainder in tail 4y 
implication, being cut down from a fee-simple by the devise 
over Uh J. Clerk. Dennif, on the demise of Agar v. Agar, (a) 
After a devise in fee, In case my said son and daughter both 
happen to die without having any child or issue laudiilly be¬ 
gotten, then I devise the reversion and inheritance to Rkhard 
Agar an<l his heirs for ever j” l^ord Ellenhorough C. J. held it 
a clear limitation in tailj and Le Blanc 3. says, it is a known 
rule of law in the construction of wills, that if a devise over 
can take effect its a remainder, it shall not be taken to be an 
executory tlevise. Tins will as nearly similar in words to 
that as possible. It was natural to expect that the father 
should die before the son, and then the fatlicr’s part would 
come to the son in tai]|^ and therefore why not all in tail ? 
This is a very complica^d event, that the survivor should die 
without issue. In Barlow v. Salter, (b) Sir fV. Grant M. R. 
expresses himself s,trongly j he says, “ it is necessary to decide 
L 270 ] the meaning of the words “ in case she dies without issue," 
* whether they arc td be cunstnied without issue generally, or 
at the time of the daughter’s death. Ever since the ease of 
BeaucUrk v. Dormer, (c) I think, a different rule has prevailed, 
and it is now settled that unless there are expressions or cir¬ 
cumstances from which it can be collected that these words 
are used in a more confined sense, they are to have their legal 
significatiou, viz. death without issue generally.” So, that 
learned Judge inclines to tj[us construction, unless tbci*e are 

(«) 18 Em/, 253. (c) iAtk.QOB. 

(5) .17 Vet.m. 

words 
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words strongly inferring the contrary. In Porter v. Bradley 1815, 
the word “ behind” was relied-on. Neither Pdrtet' v. Bradley 
nor Roe v. J^«;y,tthercfore, are adverse to, the defendant on v. ’ 
this occasion. Having and leaving*issue are synonymous. It 
could not in this case mean having had issue ; . for one of them, 
the father, had had issue. It means havisig issue generally, 
and it is necessary for the plaintiff’s purpose, to put on the 
will a complicated construction, not couutenancoil by law^ 
nor -founded on this case. But next, if this be not an estate 
tail, the contingency has not happened, for the estate is to 
go* over if both shall die without leaving issue of either of 
their bodies, this might have taken place in one event, namely, 
if the son had died first without issue. The proposition stated 
qti behalf of the plaintiff is, that a fine opera^/L‘s nothing where 
it devests no estate. In Bloats v. Satkb'jry the answer was, 
partes finis nihil hahueruntf for ho -who levied the fine was con¬ 
sidered by the Court as a lessee at Nvill. The case of ^ffyn 
V. Adams reported in Croke James, (a) occurred in the King’s 
Bench a year after the case reported in Coke, which was in 
this court, but it evidently relates to the same property, and 
there are the same circumstances, and in Cro. Jac. it is lield 
that a fine levied before the commencement of a term shall [ 271 J 
not bar the termor, if claim be made within 5 years after the 
term conics in esse; but if the [»osscssiou be not claimed 
witliin 5 years after the term coipes in esse, it is a bar, Co. 

Dig. (6) Ace. So, here is a fine, the devisee over cannot 
enter until the contingency liappcns, but when it happens, 
then he must enter within tlie five years after the estate com¬ 
menced, it is time that a fine levied to one with notice of a 
trust does not bar the trust. This does not apply. So, Sey¬ 
mores case, and many that have been cited, are not in point. 

The only (piestion in Seymor's case wms, whether the remain¬ 
der-man had a right to enter, the fine ivas connected wdth the- 
bargain and sale, and all ivere one conveyance. So, Marga¬ 
ret Podgeres case, (c) a grant by copy of court roll to three 
successive, and the fee was conveyed by the lord to the first 
taker, and he accepted a fine levied by the lord; it ivas re¬ 
solved that it did not operate to devest the .second life estate: 
that is not adverse to the defendaiit’s proposition. Lord Coke, 
on Safftjn's case, says, it is within the mischief, and tliat the 


(«) 60. 

(b) Co. Dig., Fine, I. 3. 


(:■) 0 Co. Rep. 104. 
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IBIS, eonstmictidfi of the statute of fiue^ oug^ht to be liberal, 

setiond saving in the statute of .fines is an answer to the obser« 
V. * vation made on behalf of the phiintifl^ that a fine does not 
JA»sf.. operate on a .Ihiture ettete, Uie words of the statute are^ hff 
force of any gift in the tail or by any other cause or mafter 
had and nude tNdbre the fine levied. 

Lent in reply. As to the argument that a writ of intmsioti 
will not lie, because that and ail other writs are formed wi^ 
great precision, the stotute of Westminster the 2d vras given, 
for that very pukpose, to introduce such modifications as would 
accommodate them to the occasion. Therefore, though the 
[ 2/2 ] usual writ avers the pieceding tenancy for life, it must be 
varied to this case of a quasi tenant for life. There is no 
petition in the boohs that the writ of intrusion is confined to 
those three cases, of tenants for life, in dower, and by the 
courtesy, though it extends to them. There Is no necessi^ 
that it should be so restrained, and therefore, though the 
statute gives no authority to the clerks in Chancery to issue 
new writs acceding to their own notions, the Court here 
would exercise a control over them, and direct what new 
writs should be firamed.^ The forraedon m revetter in sub¬ 
stance varies much more from this case than does the writ of 
intrusion. Here is no forma doni» This executory devise 
which now exists is a mode of conferring an estate not then 
known. Here is a quasi, tenant for life, for though not 
originally tenant for life, he is reduced to that by the not 
having issue, l^is certainly is neither precisely the case 
for a writ of intrusioni nor for a fomiedon; but it is 
nearer to the first, than to' the last. The remedy by eject¬ 
ment is not, in contemplation of law, one of the remedies 
looked to, as remuning, because it applies to every po^ihle 
right of possession. As to the argument, that in the writs of 
right and of intrusion the demandant must count on the 
seisin of an ancestor within €0 and 50 years, the intermediate 
estates are the same estates, not adverse, and he may count on 
fiiem. It would be vtiry extraordinary, if the length of conti¬ 
nuance of the particiiiar interest should impair the remedy Of 
the remi^der-man. If the defendant’s construction of file 
6^ toction of &2H,S, is r^t, that the seisin of the ancestor 
is to he five actual pereonai seisin, then, if the first taker lives 
more than 50 years, the next in remainder is for ever barred: 
but the seisin of file tenant for life is the seisin of file ancestor. 
Aa to the next point, that this is an estate tail, in the case 

cited 
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died of Dmmy v. JgaTfiht estate * was plainly intended to go 
onrer, unlese all the issue of the son and daii^ter failed, and 
that decision do^ not at all aflfect this case. Here is no in* v. 
tention and no decfaration which can aifect the general failure ^ambs. 
of issues testator contemplated the event that both hb *[ 1. 

brother and nephew might die and leave no issue of the sur¬ 
vivor. As to tite 4to p<^t, on tlie effect of the fine. Much 
stress has been laid on the words of the statute, and the coun* 
sel for the defendant admits tha| no case is found in the books 
where a mere tenant in fee has levied a fine: but a hue levied 
by tenant in fee has no more effect than the hue of a mere 
stranger. It has been argued for the defendant as if die statute 
had enlarged die operation of hnes,but it merely has effect to 
change the time of their being a bar. This statute was not 
made because hues had not an operation Idrge enough, hut 
to do away the mischie&of the statute of noii'claim. Jl'hese 
general words, though they may he large enough to embrace 
the case, yet arc to be restricted to the limitation of time, leav¬ 
ing every thing else exaedy where it was. Tlie very nature 
of barring by a fine, is, that there is an alteration: the whole 
estate is displaced, which makes it necessary to enter, to do 
away the new estate. The cases in equity only are, that all 
who come under a trustee make themselves trustees. Saff^n’s 
case in Cro. Jac. differs not from that in Coke, and is cited in 
Thomasin v. Machvorth, The fine did not devest the future 
interest. The question here is not'merely, whether a writ of 
intnision can be sustained, but Avhethcr the purchaser can 
hold the land clear of all remedy; for though, if it can be 
shewn to be a clear legal title, this Court will hold it to be 
good, yet if it he even ^ubtful whether or no there be any 
remedy whatever left open to the heir ot the devisee, the 
plmndif is entitled to recover. • 

Gibbs C. J. This case has been exceedingly well argued, [ 2jr4 ] 
and the Court are inudi obliged to the counsel on both sides. 

We sliall consider itj but on one point I shall now say a 
word. It is sakl that the plaintiff will have made out his 
claim to recover hack his deposit, if a cloud is cast on the 
title. Tliat is not so in a court of law; he must stand by the 
judgment of the Court, as they find the title to be, whether 
^good (Mr bad j and if it be good in tlie judgment of a court of 
law, he cannot recover back his deposit. If he had gone into 
a court of eq^ty, it might have been otherwise^ I know a 

court 
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court equity often sayS| this is a title which, thought we 
UloKiuiY^t. available, is not one which we will compel an unwil- 

V. ling purchaser to take, but that distinction is not known in a 
court of Jaw. ** 

Cur. ado. vttft. 

Gibbs C. J. now delivered the judgment of the Court. 
This is an action brought by the plaintiff for i%coveriug back 
a sum of money which has «heen paid by the plaintiff as a 
depasit on the purchase of an estate, upon a condition, which 
the plaintiff says, has not been performed by the defendant, 
because the defendant undertook to make a good title, which 
be has failed in doing. The ipicstion was, whether Henry 
Smith the son in his lifetime liad a good title to this estate 
[His Lordship here stated the case,] and whether his heir can 
luakewB good title to a purchaser. The olycction to the title 
is, that Henry Smith the younger took a fee only defeasible in 
the event if neither he nor his father should leave issue 
behind them, and the counsel for the plaintiff says, neither of 
them did leave issue. The plaintiff addresses himself to 
answer the objections he expects, 1st, that there was no good 
tenant to the pr<pc?pe, and he says there is; 2dly, that as to the 
fine, ’whatever remedy Clerk and his heirs had is lost. To the 
[ 2/5 ] objection that the lapse of 20 years has barred any ejectment 
by Clerkj he auswei's, that he may nevertheless have a writ of 
intrusion, and to the olyection that the writ of intrusion is 
only for the case where the adverse posses^ioll commences 
after a tenancy for life, it is answered, that under the statute 
of fFestmlnater the 2d a similar w'rit iiuiv be fniined; and the 
plaintiff truly says^ that if the writ of iutrusion lies, the statute 
of 32 //. 8. giving 50 years, the heirs of Clerk arc not barred. 
The plaintiff meets another objection, imiiiely, that the fine 
and non>claliii bar the devisee over, by saying, true it is, that 
more than five years have elapsed since the title of Josm-v 
Clerk accrued; but he says, those statutes do not apply, for 
the operation of a fine applies only to estates w’hich are dis¬ 
placed ^vhen the fine is levied, and this is an executory devise, 
which was not displaced by the fine. The principal fpicstion 
3s, what estate Henry Smith the younger took; for if he tvas 
tenant in tail, all other questions are out of the case: for his 
fine certainly displaced the estate tail of derk, and there¬ 
fore the non-entry within five yeaVs bars. We are of opinion, 

that 
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that Henry Smith the younger did take an estate tail, and that 
renders it unnecessary to give any opinion on the other points 
in the; case. The gives a fee to Henry Smith the elder in * v. * 
all which is not afterwards disposal t)f; the subsequent clause James. 
removes that estate in the premises before given to Hairy 
Smith the elder, and gives a similar clear estate in fee in the 
premises to Henry Smith the younger, dc\'esting the estate of 
the father j but if Hairy Smith and Henry Smith the younger 
die without having issue, then the estate is given over. This 
plainly cuts down his estate to an. estate tail j and doing so, 
if leaves something behind, which Henry Smith may take ns 
part of the residue of the real and personal estate of the testa¬ 
tor; but the same clause cuts down also the preceding estate 
in fee to Henry Smith the elder, to an estate tail likewise. [ 276 ] 
Aamj Smith the younger therefore takes an*<.statt‘ tail, with 
remainder in tail to his father, remaiiider in fee to J..£lerk. 

It is urged that tliis devi.se docs not create an estate' tail, but 
a defeasible fcc-sim])le, with an executory devise over; but we 
find no authority tor supporting that construction. This 
therefore being an estate tail, Henmj Smith the younger dis 
placed it by his fine, and the remainder-man is clearly barred 
by the statute of 4 H. 7-) and consequently we are of opinion, 
that the vendor can make a good title. 

Judgment for the Defendant. 


Carey, Plainliff; Sir RiCiiAun BKuiXGiriEi.n .and Wife, 

Deforciant. 

£^ENS Serjt. moved to amend a fine. A certain rent-charge 
of 200/.. per ann, had heretofore issued out of an estate 
which consisted of the manor of Drayton, with the appurte¬ 
nances, and of certain tithes and commoiinble'riglits. By 
two inclosure acts, 41 Geo. 3., .lud the award made under 
them, these tithes and common rights were commuted for 
certain allotments of land, so that after that award the rent- 
charges ceased to issue out of the tithes and coniinonable 
rights, and thenceforth issued out of the manor of Drayton 
and those specific lands, which were allotted. By a deed in 

1806, 


June 9. 

m 

Fine of a 
rent-charge 
amended by 
substituting^ 
lands out of 
wiiicli it is* 
siied, for the 
premises out 
of which the 
line errone¬ 
ously de- 
srribed it to 
issue. 
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1806» to lead the uses of« fine, Sir IKcAord Mtditigfidi 
€arst, to tovy « fine of thb rent>ctiargc, and in the deed de- 

plaintiff. scribed it as issuing out of the manor of I^aytcn, and out of 
toe specific lands in the 'parish of Ihvyton on which it waa 
charged, but in the fine itself the ancient description of toe 
rent-charge, such as it was previous to toe inclosurc act, was 
( 277 ] retained. lens Seijt. therefore moved to amend toe fin^ by 
therein describing the rent-charge as issuing out of the whumw 
of Drayton and the several altotments awarded, out of whiidt 
the rent-chaige now issued. 

Fiat, 


June 0. .JiiTTUswooD and Another 1*. Williams, Clerk. 

action for money had and received, and at 
l^g the iHCum- the trial before Gibbs C. J, at the Middlesex sittings 

1815, it appeared that the Plaintiffs were, 
npon^e bn- and for five year's successively had been, the churchwardens 
i^ngerintiic parish of Hendm, of which the Defendant was, and for 

ee^n^feef’ years had been, the vicar; tliey sought to recover a 

shouidbepaid, ™®i6ty of fees which had been paid upon the burial of 
▼fctf tMk^'one in the church and church-yard of Hemhn ; they 

BBoietyandtiie proved by entries in the vebtry books, that ever since 17^, a 
v^eos the Ptoctice had prevailed, that upon the burial of a stranger in 
uM^ofthe**** parito, a .sum of money was paid, varying in amount, 
poor. Tbrt'ees whcthci* he was buried in the church, churcli-yanl, or chancel, 
Jnoiety thereof to the vicar, the other moiety to the 
who paid OA er clmrch wardens for'^the use of the poor; but the amount 
®i®itocd had been increased by resolutions ot the vestry at two 
parties. A several periods since 1722; one of these resolutions M*as made 
fused to ac-' 1757 Upon the occasion of a piece of land being purchased 
parishioners, and added to toe church-yard, and it was 
he buried se. onlcred that the clerk should once in a month pay over to 
^^onl^ro- eburchwardcus the moiety of the fees so received. Tlic 
cured the MX- fiefondant since he had become vicar, had buried several 
**tongers, one of them in tlie newly purchased * part of toe 

ewttolSra ®**“*’®**’y®*^> toe sums claimed on their burial had been 
to* him- former practice luid been, by the executors of the 

■elf: Held that the charefawardcu might recover one moiety m had and leceived to thdr use. 

* [ 278 ] deceased. 



IN TBS PnAhr^sitTB Ysas Ot OJEOUGE 111. 

decMitedj into the bunds (tf the sextoh, who used to distribute 
them, one moiety to each party j and the ph^itifTs had not Litti^wooh 
revoked the autl^ly they had forme^y given to the sexton to «» 
fOceive their moiety. The defen(&ht, after receiving tl»e Wilwaiii. 
ufoiety of one such fee, had apprized the sexton, thut he meant 
in future to claim the whole of the ihes paid on the burhd of 
strangers, hut it was not in evidence that he had commuhi- 
edted his intention to the plaintiffs. The sexton had paid over 
to the vicar, who insisted on receiving it, the whole money 
which he had since received on this account. The plaintiffs 
at first put their claim upon an immemorial custom, but 
that being disaffirmed by the variation in the amount of the 
fees ctmmed at several times, they next rested it upon the 
ground a special agreement between the vicar and the pa¬ 
rishioners, but evidence being given of the defendant’s dissent 
to the agreement of the former vicars, they were driven from 
this ground $ they then contended, that whether the vicar and 
churchwardens had any right to these burial fees or not, the 
one moiety in question of the several fees had never been paid 
by the executors of the persons buried as for the defendant’s 
half, but on the contrary it had been paid to the sexton, who 
still continued to be the plaintiffs* agent, specifically for the 
use of the plaintiffs, and under a demand of right by them; 
that sum therefore the plaintiffs were entitled to recover. 

GWbn C. J, was of that opinion, and.the jury, under his direc¬ 
tion, found a verdict for the plaintiffs for 22/. 7s- 9d. with 
liberty to move to enter a nonsuit, or, in case the Court should 
be of opinion that the plaintiffs w'ere entitled to recover the 
moiety of the fee for W^ing in the new ground, but not for 
the residue, Uien to reduce the verdict accordingly. 

Lens Seijt. in this term having obtained a nilc nisi, [ 2/9 3 

Faughmi and Copley Seijts. shewed cause. They contended, 
first, that this moiety of the money had been received by the 
sexton for die use of the churchwardens, whose agent he still 
continued to be, and not for the use of the vicar. If the de¬ 
fendant did not chuse to accede to the compact which his pre- 
decessoiiB had agreed to, he ought, before tlic burials, to have 
given notice to the executors of the deceased, that the fees 
must be piud to himself only. He ought to have revoked the 
authority of the sexton to receive for him, and appointed ano¬ 
ther person agent for himself alone. But further, the vicar 
is not entitled, cither by the common law or canon law, to 

demand 
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1816. demand a fee for burying in the chureh-yard, although sueh a 

_ —7" fee mav be dueiiy special custom. Andrews v. Cawthorne, (a) 

xiITTLfiWOOD # • a \ r 

V. Here was cvideucc of imtncmorial custom for the church- 
Williams, wardens to receive something upon the burial of a stranger, 
and it is only the increase of the sum that is an innovation; 
and if the usage exists in fact, it is good in law. In 2 Hho. 184. 
it is said, that' in the neighbourhood of London the church¬ 
wardens are entitled to the money fi»r burying in the church- 
yawl. Inasmuch as cvciy parishioner has a right at common 
law to be buried in the church-yard of his parish, he has an 
interest and a'rigliE to prohibit strangers from being buried 
there, and it may be inferred, that when the parishioners pur¬ 
chased the land added to the cliurcli-yard, the assent of patron 
and ordinary w^s obtained to this arrangement respecting the 
division of the fees. It is clear that the parishioners can pre- 
vent*etrangcrs from being buried there, and the vicar, wdio 
has the feo-siinple of the soil of the cluirch-ynrd, holds it only 
in trust tin* the parishioners; and if they agree mutually to 
[ 280 ] recede from their respective rights, ilic vicar permitting the 
soil to be broken, the parishioners permitting straiigeis to be 
buried there, and agree to divide the money which they may 
receive on this consideration from strangers, it is competent 
for them so to do. 

Lens and Best Seijts. in support of the rule. It would be a 
a very different question Jf this were an action by the church¬ 
warden against the sexton, who was a mere stakeholder, and 
clearly had no right to the money. But here it has been paid 
over to the |)arty who claims it, and who, if it is not due to 
him, would be liable to refund it to the executors of the de¬ 
ceased person, if they were to sue for it. The defendant never 
received this as money collected for the use of the plaintiffs, 
he has claimed and received it in his own right, and if the 
moiety does nut belong to the [ilalntiffs, even though the 
vicar mav not be ciitiiled to it, tlicv cannot recover. The 
sexton was not the agent of the defendant: he demanded the 
money adversely to the sexton. As soon as the money gets 
into tlic hands of one who is not an agent, the claimant is put 
to his mere right. If a person claiming goods as his, gets them 
out of a carrier’s hand, the bailor cannot recover them from 
him unless he has a better right than the possessor. If neither 
hps a right, potior esi conditio possidentis. Probably neither of 

(ff) Wilks, 536. 


these 
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these pacties has any right to receive these fees, but if either 1815. 
has a colour, it is the vicar that stands on the better title; 
because he is the Ic^^ai owner of the cl^prch-yard; not that tlie 
vicar can bury whom he pleases irf the parish church-yard, Williams. 
but the fee of the soil is in him. It may be, that a bui*ying- 
place may be so much in request, that the vicar and church¬ 
wardens might burtlien it with bodies to the exclusion of the 
parishioners. Therefore both together cauiiut legally do this 
to the injury of the others. But it siifliccs for the defendant if [ 281 ] 
neither has a right. The churchwai’dens have no pretence to 
have it but that of an agreement, on which, even if it existed, 
there might be a doubt of its legality; but here the church¬ 
wardens and ovci'secrs have been distinctly told by the de¬ 
fendant, that whatever stranger is buried here, they shall have 
no share in the fees. 

Gfuus C. J. The counsel for the defendant has now stRtcrl, 
and properly, on the part of the vicar, that he is desirous that 
these burials should not take place, and thci*e he takes very 
magnificent ground, tliut he does not approve such arrange¬ 
ments between the vicar and churchwardens, but I think he 
has mistaken bis course ; and if those were his sentiments, he 
ought, instead of laying his hands on the moiety of the church¬ 
wardens, to have refused to receive his own. It was stated by 
tlic defonduiit’s counsel, that the defendant gave notice to the 
churchwardens that he would not Imvc these burials go on; 
but that is inaccurately stated, fur* the only notice he gave, 
was, that he should claim the whole of the fees. His vknv of 
the subject now iiuiy be different. At the trial the plaintitfs’ 
claim was put on a strict right in the cluirchwardens to these 
fees. The supposed right is, to a tee on burial: at common 
law the churchwardens have no such right whatsoever: it may 
exist by custom, but the custom must be inmieinorial, and 
invariable. lO^r. is the most ancient payment of which there is 
any evidence in this case, it was made in 1723; and when 
afterwards a stranger was buried, the churchwardens claimed 
the larger sum of 16 guineas; they could ill have supported 
that claim by evidence of the payment of 10.9. it was therefore 
found necessary at the ti‘ial to take some other ground, and the 
plaintiffs put it exceedingly well, that there was an agreement, 
to which the present vicar had acceded. The evidence did [ 282 j 
not come up to that. I thought the action might be sup¬ 
ported on another point, which, it seems, my Brother Copley 

suggested 
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Wl*- Miggnled, and it eanuAtww to the Aort qiiMtloB, triietter 
XoTTUBwoQp moiety which the vfear has received, is the money of ^ 
V. churchwardens. The Apouosel for the ^fendant has bemi 
WiiLUits. thundeiingp anathemas gainst the ehturchwardmis, who, even 
with the assent of the vicar, shill permit the bodies of strangecs 
to he deposited in their church-yard. If it could be shewn 
that other parishioners sus^ned actual inconvenience, it 
be different, but if there be not that circumstance, the diurfth- 
wardenshave the discretion lodged with them, to judge of the 
probiddUty of it; and if out-parishioners chuse to be buried 
there, or their executors chuse that they shall be, and to pay 
for i^ no law, moral or ecclesiastleal, human or divine, pre¬ 
vents them lh>m so doing; and if they had agreed so to do, I 
am further of opinion that an action might be maintmned on 
that agreement. On the evidence it does not appear that the 
vicaa has ever interfered to prevent the burial of strangers 
here, on the contrary, he has buried all who have been 
brought, but he claims the whole burial fee. On what pre¬ 
tence ? because, he says, I have prevailed on the sexton to 
pay it over to me, and the plaintiffs have no right to it. i am 
of opinion that tlie moiety received by the sexton, which used 
to be received for the use of the churchwardens, was received 
specifically for them, and that the money in the custody of the 
sextmi was the money of the churchwardens, and that when 
the vicar prevailed on him to pay over that money, he was 
prevailing on him to pay over the money of the churchwardens, 
and therefore the churchwardens have a right to recover it 
back firom him, and consequently the verdict for 221, 7s, 9d, 
must stantL 

The rest of the^Court concurring, the 

Rule was discharged. 


C 3 Brown v , Rosb. 

June IS, 


Inspection re TN this cause (o) Vaughan Scrjt. bad obtained a rule nisi 
^ ^^**^*' I*laintiff might be at liberty to inspect the indeii- 
ofadesiato ture containing the demise to Sir J. T, Wheate, above stated 
pleadings. 

signing to tbe avowmt the reversion of the demised premises. 


(a) See ante, 1^24. 


Best 
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Bui in shewing cause, urged tli& there was no pretence 
and no precedent for such an application. ■ The plaintiff was 
at liber^ to inspect the memorial of annuity deed, which 
wat sufficient to inform them of th^Defendant’s title, and so 
it differs from the ordinary case of an ejectmmit. 

Vmgltan, in support of his rule, urged the hardship which 
llie statute 11 Geo. 2 . r. 19. hacflaid on the plaintiff in this 
vfli^reet; for the plaintiff being tenant in possession of the pre¬ 
mises, and being called on to pay rent to an assignee of the 
reversion, of whose title he knew nothing, would, before that 
statute have been ftimished with the ref]ui8ite information 
by the pleadings, for the avowant must have pleaded the deed 
with a proftrt in Cund, and the plaintiff would have been en¬ 
ticed to oyer. Tlie plaintiff only wished to sec what the 
defendant's title was, for if he saw a clear title, he would 
acquiesce and pay the rent; but there was no privity of con¬ 
tract between the parties, and without the desired inspection, 
either he must acquiesce in a distress which might prove to be 
illegal, or he might dispute a title which was a good one. 

Per Curiam, The argument on which the plaintiff stands 
the strongest, is that before the statute of Geo. 2. the lessor 
must have set out that deed, and the plaintiff might have had 
oyer of it. The difference between this case and the case of 
an ejectment is, that in an ejectment the situation of the de- 
fondant is not altered by any act of parliament; but here, 
unless for the statute of Geo. 2.,'the one party must have 
pleaded the deod with a profertj and the other might have had 
a view of it. That circumstance would not, however, prevent 
us from compelling the defendant to shew the deed, if we saw 
that the justice of the case required it. But here it does not 
appear that the plaintiff may not have all the information from 
the memorial that the justice of the cjise demands, therefore 
it is unnecessary for the Court to interpose. 

Rule discharged, but without costs. 


COTTSRKL, 


m 

1815. 

BaovM 

V. 

Rosb. 
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.Time 9. 


« 

ConjsRSLj Plaintiff; ¥'ranklin and Wife, Deforciante. 


Whtiicafiiio INDENTURES of lease and release, to lead the uses of a 

o^*\amis ]>• iiue, dated in 1720 , conveyed a farm and arable md mBinfa 

inR in tiie i>i- ffroimds commonly called or known by the name of the West 

s.f \iithni a Fait of the new Mardi in (Tow/neii, lying lu the panshes of 

the^^land or*’ StaiihrUlge and Sutton, in the county of Essex, or any of 

F.jthpiieedso them, or in any other town or towns to them or any of tlieiu 

iands**\rhuir I'^xt or nigh adjoining. The fine w’as levied of “ 90 acres of 

were III truth land, and 110 acres of marsh, in Little Stanbrklse and Sutton.** 
within tlio pa* . , - - , , .... . t .. 

luh ot F in A deed of later date, made to lead the uses oi another fine, 

nirt ^e**'**' *^®“vcycd by the same description Ofi in the first deed, and tlie 

Court letusf d finejE^as of the like lands and marsh “ in • Little StaAbiidge and 

tin^ylnscrt- Sutton in the comity of Ewe t.” A deed leading the Uacs of a 

^'luish^t^r *^***^‘^ purported to con\ oy the same premises “situate in the 

^ i>tmb(e that parishes of Little Stanbiidfre and Sutton, in the Maud of Eowl^ 

l^idsTina\iH* levied in puisuauce thereto comprised 

only thobc ’ laud and nNU*sh in Little Sfanbrklgc and Sulion, in the islaiul 

whichile fu'' of Fowltiess,** It was *»worii that all the fines and deeds related 

a ^iff*****™** ^ ‘'dine premises, and that tlu' same premises (i. e. all) were 

nametiomtliQ !»ituate ill the parish of Fowlne’is, within the island of Fow/ness, 

parish. ^ in the count) of Ewer. That doubts hail arisen u helher they 

* C 28o 3 passed by the description'; that the deponent hatl since 1802 

been in possession; that he lielicvcd it was the intent ion of the 

several parties to pa'*s jireinises, and that the lands had ever 

since 1720 been cujoved under the deeds; and that the oinis> 

sion oi the parish of Fowlness in the fines M’as owing to want 

of inrormation as to the boundaries of the several parishes of 

Little Stanbrid^e, Sifttou, and Fowhie^s. 

Shepherd, Solicitor-General, now moved to amend these 
bcveral fines by the insertion of the word “ Fowlness** after 
the words l^appurtenanet s in.” 

Per curium. That is desiring us to levy a new fine. The 
lands conveyed by the deeds arc described as lying in Foie/- 
ness, in the parishes of Little Slanbridge and Sutton, some one 
or any of them. The fine comprehends only lands in Little 
Stanl^idge and Sntton ; but though that description will carry 
all lands in Fowfness which arc in those two parishes, it will 
not carry lands in the parish of Fowlness, So that if wc were to 

grant 
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grant the amendment, and if you were afterwards to separate 

the parcels in the fine firom the parcels in the deed, the plain- 

tiff in an action coul^ recover under the one, different premises piaii^ff/ 

from those which he could recover ilnder the otlier. And as [ 29$ J 

to the argument that the general words ** lands in any other 

town or towns contiguous or near adjoining thereto,’* include 

the premises, the parish of Fowhm is not a town, neither 81*6 

these lands sworn to be within a town. 

The Court refused the application. 


Mackenzie v. Mabtin and Another. 




jj^ARTlN and Forbes were bail to the action for Jikenhead, 
at the suit of tlie Plaintiff. The plaintiff commenced an 
action on the recognizance, and sued out a writ, which was 
fluly served on Forbes, but could not be sci*vcd on Martin, 
That writ was returned, and thereupon the plaintiff sued out 
a capias per continuance against both, returnable on the 28th 
day of the mouth, which was served on Martin on the 25th. 
Shepherd, Solicitor-General, had obtained a rule nm to set 
aside these proceedings against the bail, upon the ground that 
Martin had not been served noth the latter process four days 
before the return of the writ, which fn actions on a bail recog¬ 
nizance is necessary. 

Best Serjt., in shewing cause, took a preliminary objection, 
that the Defendant’s affidavit was entitled • Mackenzie against 
Andrew Martin sued with MaWuw Forbes y* it ought, he said, 
either to have been entitled in the original cause, Mackenzie v. 
Aikeuhead, or in this cause of Mackenzie v. Martin and Forbes, 


In an artion 
on a recogni* 
zanre of bail, 
the bail mast 
be served with 
process four 
days before 
the retnra of 
the writ. 

In an action 
against two, 
net bailable, 
on'‘Defendant 
may before 
declaration 
well stile his 
afbdavits in a 
cause of 
against B., 
who is sued 
with C. 


Upon the luattci of the nilc itself, he objected, fir«t, that the 
supposed practice tlnat the hail must be served wdth process four 
days before the return of thcw'rithiidiio existence^ secondly, that 
the terms of the rule prayed too much, inasmuch as the writs [ 287 3 
themselves were not defective, iior the seiwice of the first ivrit 


upon Forbes, but only the service of the last writ on Martin, 
S/ieji/icrd supported his rule, to the limited extent, confessing 
that it had through inadvertence been drawn uj) in too large 
terms: he only prayed the relief as to Martin, but it -was im¬ 
possible the defendant could be deceived by it, or laid under 
VoL. VI. p the 
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the necessity of sbewis^%«ise; for the affidavit-shewed that 
the ehjection extended only to one; but as to tlie aflidavi^ he 
contended, that inasmuch as Martin couI4 not before declam* 
ludon, which had not yell been^^livered, knpw whether the 
plaintiir would proceed against one^^ both of the bail, he was 
not incorrect in the titRi: of. his affidavit. If it had been en¬ 
titled in the original cause, this action on the recognizance 
being entirely a new proceeding, the title would have bemi 
wrong; other^vise, if it had been anractii^ on a bail bond. 

Gibbs C. J. The preliminary objection cannot prevail. The 
original action is Mackenzie v. Aikenhead. This affidavit is 
entitled in a case of Mackenzie v. Martin, sued witli Forbes, 
So far as the proceedings have gfbne, it is a joint action, but 
when the plaintiff comes to declare, doubtless he may sever, 
and declare against the defendants separately, an^; the defend¬ 
ant cannot yet tell, whether the plaintiff will do so: therefore 
I think this affidavit is not improperly entitled as in an action 
against Martin, who is sued with Forbes. The objection made, 
that the rule seeks relief for both the bail, would be decisive, if the 
plaintiff were bound by it; but he is not bound by a niisdraw- 
ing up of the rule, but may abandon tite surplus. As to the 
validity of the objection to the service on Martin, the officer 
reports that the i^ail must be served with process in an action 
[288 ] on the recognizance of bail four days before the return of the 
writ: this applies to the process with which the defendant 
Martin is served; for the writ with which he is served is the 
first notice he has of the action. If the rule were made abso¬ 
lute in the terms prayed for, both the bail would be relieved. 
The rule therefore ])raying relief for both bail, it was of ne¬ 
cessity that the plaintiff shoultl come to shew cause; otherwise 
more might be obtained against him, than there is any pre¬ 
tence for asking. 'J’here were no proceedings on the first writ, 
which had gone tlic length of fixing Martin. It therefore was 
iieces>ary for the plaintiff to stie out a capias per coutinuaiiee 
for the sake of fixing Mar/m; it was to be served four days 
before tiie return: it was servcil on the 25th, and was relnrii- 
able on the 28th. The service only was void. Marlin, the 
2(1 bail, is not then fixed, and Forbes, the Isl hail, is fixed by 
the 1st writ. It follows, that tlie rule cannot be made abso¬ 
lute as to (loth, but wi* will do all that is diiej we will set 
aside the service of tlie 2d writ agaiii.st Martin, but we do it 
on the terms of the delendant paying costs to the plaintiff, 

because 
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he has necessarily brought Iwn hither to oppose the 18U(« 
rule by which the defendant has prayed more than he is 
entitled to. 

Rule absolute, ^as to setting aside the service of Mas**; 
the 2d watt. 

Rule dischar^, as to the residue. 


■■■ ' — 
♦ 

Hutton t*. Eybb. 


1 

[ 289 ] 

June 14. 


T his was an action of dsmmpsit for money paid by the a covenant 
Plaintiff to the Defendant’s iise j and it appeared at the "f job*'"** 
trial before Begley J. at the Lmmln Spiing i4ssiz6s 1815, that debtors dot. 
the plaintiff sought to recover 2788/. which he had paid under rrcicMe to 
the following circumstances, with 292/. interest. The plain- the other, 
tiff and defen^nt had been partners, as merchants and in- co^actor" 
surance brokers, and by indenture of 26th Jugust 1809, they 
dissolved their partnership as from the 1st of Janmry then "nT^er uii inT 
next, and mutually covenanted that neither of the partners cUiTO^ma' ^'r^ 
should after the date of those presents, and bjpforc the period covc/it frou* 
fixed upon for the dissolution of this copartnership, either in m<?ney*'paiii 
bis own name, or in the name or names of any other pei*son, 
or in the firm of Kyre and Hutton^ make any purchtise of goods 
in their aforesaid trade or business, or by w^uy of speculation 
with any other person, so as to bind the other of the parties to 
such contracts; but that if any purchases of goods were made 
in the partnership firm, it should be on the private account of 
the individual party making the same. TIiq defendant, after 
executing this deed, contraeteil five several <lebts of large 
amount, after which, on the 27th of October 1810, by iiideotiire 
between the defendant, I., two of his creditors, To€d and La- 
marclutf 2., and the oilier creditors whose names were sub¬ 
scribed, 3., the dclcndant conveyed ail his estate and effects 
to Todd and Lotyuirthe, in trust to sell, and out of llic iirocecds 
to retain their c%>sts and make a dividend of i).v. in the ])uund 
among all tlic creditors who should execute within three 
months, next to divide the residue of the proceeds among the 
creditors to the ainoiiiit of their respective debts, and [lay the 
surplus, if any, to the defendant. And iii cousiderarion of the [ 290 '' 
premises, the other parties ther.to severally covenanted with 

V 2 ’ the 
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the Aefimdantj that th^> their executors or adminfstratonib 
Hvi^!i assigns^ or any of them, would not sue^ arrest^ 

tv in^Iead, or prosecute hii^, bis mcecutors w.administratorS) oc 
Byke.-<^ his, their, or any of their goods, chattels, lands, or tenements, 
for or upon account of mj debt or sum of money then due or 
owing to them or any oITt^m, and in case any of the creditors 
should sue, &c., the defendant for 8i||h debt, that then tbosu 
presents should be a sufficient releate and discharge to all 
intents and purposes, at la't^ and in equity, to and for the 
defendant, his executors, and administratoi's, and he and they 
should be and were thereby acquitted, released, and dis> 
charged against tliem.rthe said creditors and every of them; 
who should su^ &c., and a^such might be pleaded by the 
defendant. Provided that any creditor who had afiy security 
for his debt, or any part thereof, might execute those presents 
without prejudice to his security, and with the trustees* con> 
sent might convert the same security into money, and receive 
a dividend with the other creditors on so much of the debt as 
should not be paid out of the produce of that security, with 
an exception, of notes of hand, or other personal security, of 
tile defendant. The firm of Hutton and A^^rewas a creditor of 
the defendant foa 1000/. on a banking account, and the plain¬ 
tiff executed this deed of composition for that sum, and re¬ 
ceived a dividend thereon, of 5s. in the pound, so that he was 
party to the deed. The Qve creditors above mentioned exe¬ 
cuted the deed of composition, and received the like dividend, 
and afterwards called on the plaintiff for the residue of their 
debts, and the plaintiff paid them. For the defendant, two 
points tvere made at the trial; first, that if the plaintiff could 
[ 291 ] maintain any action, it ought to be covenant on the deed of 
dissolution, and not assumpsit; secondly, that the covenant not 
to sue, contained in the defendant’s deed of composition, ope¬ 
rated as a release in law' to both the paitnci*s, of the five debts, 
winch the plaintiff had therefore paid in his own wrong, and 
consequently w’as not entitled to recover them back from the 
defendant. Bayley J. reserved both the points, subject whereto 
the jury found a verdict for the plaintiffs. 

■ Vaughan Seijt. in Easter term last obtained a rule nisi to set 
aside tlie verdict, and enter a nonsuit. 

Sliepherdf Solicitor-General, and Copley Serjt., in this term 
shewed cause against the rule. They cited Dean v. Newhallf (a) 

(a) 8 Term Rep. 160. 


as 
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Eutbority that a covenant tiot to sue one of two creditors 
does toot operate as a release to the other of them. This covc> 
nant wie framed u^lon the authority^of that case. The effect 
of the covenant is, that it shall in all events operate as an in¬ 
demnity to the covenantee, hut the r^edy by which he attains 
that indemnity varies according ti^ circumstances. It is a 
Cdvenant not to sue the^defendant separltely. If the creditors 
do sue him separately, he shall plead the covenant in bar: it is 
a covenant not to sue the defendant jointly; but if the credi¬ 
tors do sue him jointly, the covenant shall not be pleaded in 
bar, but the covenantee shall recover over against the creditor 
on his covenant precisely the same sum as he had lost in the 
joint action. Another point is, whether the plaintiff was bouml 
to plead an abatement: no rule of law re(]uire« that he should: 
he is not bound to plead that which is not a just pica. It was 
the intent of the dce<l of composition that the plaintifl^ who 
was party to it, sho^tld restrain himself from pleading in abate¬ 
ment : it was the object of the parties that they might sue 
the plaintiff, and it would defeat their object, to make this 
operate as a release. As to the second point, there was no 
breach of the defendant’s covenant. It was in the view of 
both the plaintiff and defendant that goods should be pur¬ 
chased in the interval between the date of the deed of disso¬ 
lution and the 1st of Jamtan/, and that the partnership, 
though in fact dissolve<l between the partners, iiioiild conti¬ 
nue to the world, it was therefore no breach to purchase these 
goods. 

Vauglmtif contrhf disagreed to the supposed intent of the 
parties that there should be no plea in ubatcinciit. In what 
state is the defendant, who after giving u[)^uU his effects to 
pay his creditors, is to be still liable to this action, when he 
certainly expected to be cleared of all his debts. To find tlic 
true construction of the deed, the Court must look to the situa¬ 
tion of the defendant; he was party to a joint contract, and it 
must be intended that the suit from which he was meant to be 
released, was the joint suit, for that is the proper remedy on a 
joint contract. It was the intent of the parties to give the 
d^endant in eflect a release; whether it is called a perpetual 
bar, or a release, matters nothing. In the case of Laa/ v. 
Khtastotif (u) the distinction is taken. If two be jointly and 


HuttCX 

V, 

Eyre. 


[ 292 3 


(a) 13 Mod. 518. 553. S. C. 1 M Itoy. 688. 


severally 
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' leus. demally bound, and thn obligae covenants with one of ttwin 

JT^ not to sue liiin, be may nevertheless sue the other, because 

he might without this covenant sue the one them withfwt 
the other; and therefitre there being nothii^ in the covenant 
to preclude him from, (hat benefit, he has it still left in him. 
There is much sensqln (his distinction, and therefore Hran v. 
£ 2ft3 ] Ifewhalf is inapplicable ll> this cas^J^r here the plaintiff has 
not the right left oi suing the oth«, he originally had only 
the power of suing both jbintly. If a debtor enters into a 
contract that upon his surrender of all his effects the creditor 
shall release him, it is a contract which the court will enforoe, 
and fiivour. It mig^t be hard on the plaintiff if he should 
pay 15a. in the pound on a debt in which be had no interest; 
but why does hf pay ? for if sued, he may set up his characfer 
of joint contractor, and desire the plaintiff to sue them both, 
for he is only jointly liable; and then the two defendant may 
set up the covenant as a bar. The plaintiff’s remedy over 
against the defendant, if any, was upon his covenant, and not 
by an action for money paid but on the covenant. Tousnaint v. 
Martimant. (a) The doctrine of Ashurst and Bulier Js. is, 
that where the party takes a bond for security, the law will 
not raise an action of asmmjmit. Promises in law only exist 
where there is no express stipulation between the parties. 
The plaintiff might perhaps have cxpre.*scd his enveuatit more 
technically, but nevertheless here be may charge the defend- 
ant with purchasing these goods as a breach of this covenant. 
The defendant has done the very thing eoiitcniplated by this 
deed; he has so conducted himself as to make Uie plaintiff 
liable who ought not to have been liable, he has done that 
which he covenanted not to do, and the plaintiff has a right 
to charge him on his private account with that which he has 
done. Tills cmiuot be money paid to tlic use of the plaindff* 
The action for money paid will not lie in auy case where he 
to whose use the money is paid is not bt^nd to pay it. If any 
action of assumpsit woi^d ^ here, there ought, at all events^ 
to have been a declaration on an especial assumpsit, which 
X 7M ] possibly might have been maintained, but the plaintiff emmot 
succeed in this action. 

Oar. odv. vult, 

Gibbs C. J.'now dcKvered the judgment of the Court* 

(«) S Tern ftqK 100* 


This 
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Tbif is an action for monej paid: two objections are mMp 181& 
to the plaintiff's recoveiy; first, that if any thing bedue to the 
plaintiff, it is not due to him on a parol continct, but in con> 
sequence of the»breach of a covenant contained in the deed of 
dilution of partnership. Next, that if an action for money 
paid be the correct form, the momf'wia paid unnecessarily 
hy the plaintiff, and iu.hlis own wrdlig/ and therefore cannot 
, be recovered of the defendant. [Here his lordship fully reca¬ 
pitulated the ease.] We think that the first objection cannot 
avail, for the covenant amounts only to an arrangement, that 
he who after the dissolution contracts debts for goods, shal 
pay the money. Eyre therefore being bound to pay the 
money, this jnoney is paid by the plaintiff, (who was in the 
firm when the debts were contracted, an^, therefore, was 
jointly liable) for the use of Eyre, and we think that notwith¬ 
standing this objection, Eyre must repay him. iVuother abjec¬ 
tion taken by J^re, is, that Hutton had in the deed of 1810 
a legal answer to those demands, and he having a legal dis¬ 
charge, ought not to have paid the money, and therefore has 
paid it in his own wrong. Hutton replies, that was a cove¬ 
nant not to sue £pre, but it was not a covenant not to sue for 
joint debts, nor does Ur operate as a release of joint debts: that 
if Eyre had been sued for a joint debt, his remedy would have 
been to sue ou this covenant against the creditor who sued 
him. Tlie principle on which tlie ^covenant not iu sue is held 
to operate as a release, is to avoid circuity of action; but it 
goes no further. Eyre says it goes much further: it is a [ 295 ] 
release as between me and those to whom I and Hutton were 
jointly indebted, and being a release to me, it is a release to 
Hutton, who was jointly with me obliged iQr payment of that 
debt, and he relies ou certain authorities, w’hich, however, 
shew that the rule is not universal, that a covenant not to 
sue is a release of those, jointly w'itli whom tlie covenantee 
may be sued. Deni v. Neiohall is cited. There an issue was 
joined on the release of another party, with whom the defen- 
antwas jointly and sevendly bound; and it was contended 
that a covenant not to sue, and the covenant that those presents 
should be a sufficient release of the other obligor, would ope¬ 
rate as a release to the defendant who was bound with him; 
but the Court were of opinion that the rule how far a cove¬ 
nant not to sue should operate as a release,' was limited to the 
parties then^lves. Certainly that ease in all its parts is not 

like 



^ 815 . 

> Hutton 

V. 

Eyre. 


£ 296] 


fASES IN. TRINITY TERM 

like the present: there the party was jointly and severally 
answerable to the plidntiff, who might sue the one obhgor 
without the other: and in the case of v. Kwuuton in 
12 Mod. on which tha! case of Dean v. NewluUl is much 
founded, it was stated as the reason of the judgment, that 
the bond being jok^ and several, the obligee might sue one 
without the otber^ l^e fact is imt so here, therefore the 
same doctrine is nbt applit^ble, ^ we must consider it on 
principle, whether that law*applic$ to the present case. In 
the case of a creditor suing a single debtor whom he has cove¬ 
nanted not to sue, it not only promotes the doctrine, which 
prevails so strongly in the law, of preventing circuity of action, 
but it falls in with the intent of the parties, to hold that the 
covenant shall operate as a release} kit it is impossible tha# it 
should here be in the contemplation of the parties, that in 
covenanting not to sue I^re, the insufficient debtor, he meant 
to release Hutton, who was sufficient. It was as easy to insert 
in the deed a release, as a covenant not to sue, and it would 
have been shorter; it must be inferred that the [lartics did 
not insert a release, berau«<e it would release Hutton also $ 
but it is this day contended that a covenant not to sue ha^ 
the same effect. Where the words, by being extended beyond 
their obvious intent, would, as it seems,'go beyond the intent 
of the party, the Court ought not to put that construction on 
them. It was urged at tjie bar, that the creditors might sue 
Hutton alone, and non constat that he would plead in abate¬ 
ment ; but putting that out of the case, wc think the rule that 
a covenant not to sue operates as a release, applies only to 
cases where the covenantor and covenantee are single. Ano¬ 
ther ground on which we found our judgment, is this. Lord 
Kenyon C. J., in Dean v. Newhall, says, " Even if the defend¬ 
ant had succeeded here, a court of equity would have given 
the plaintiff foil relief. I am glad to find by the two cases 
cited tliat we are folly warranted in decICling in favour of the 
plaintiff on legal grounds.’* Here, if the plaintiff had pud 
this money either under the fear of process of a court of equity, 
or of a court of law, unquestionably he could have recovered 
it from the defendant; and if a court of equity would have 
restrained the plaintiff from setting up this covenant as a re¬ 
lease, the equitable call on him justified him in paying the 
money, and gave him this remedy over agitinstthe defendant. 

Rule discharged. 

Lord 
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Lord Sbu^ka v. Powell. 


June 14. 


rilHIS was an action of debt upon the 'statute of 2 & 3 Ed. 6. in »» nctioii 
c. 13. for not sctdl^ out tithes; and upon the trial of the o" Sf 
cause at the Sussex Spring assizes 1815, before /Pood B,, the 
defence was, that the laud on which the crops had grown, land is barren, 
whereof the tithe was claimed, were barren lands within the orfend*! 
exception in the 5th section of the statute. It appeared incvi<- Tbp proper 
dcnce, that the land in question had been parcel of Sfanstead nUV*^thln*** 
forest, that it had been covered with timber and underwood: 
the proprietor had some years since strippeef it of the timber thpiand re* 
and had now permitted the occupier of the iand to grub up 2Idina*y ex- 
thc underwood, and had given him tlic wood fur his pains, pence either 
which was not sufficient in value to repay tlie expence of IJboJSJJbrSig 
grubbing. The land had a few years before been valued at ** * P™.* 

rent per acre, and was then let at 12 a'. Gd. per acre. After cuithation. 
grubbing the wood, some part of the land had been chalked 
with chalk raised from the subtratum of the same land, but i-.n. isarV 
the principal part of the crops were obtained without chaik> in^ac- 
iiiff or any other manure, and without e.\traordinarv labour *“>“ tbercon 
or cxpcncc. llic crops m some parts of the land were good, errant a new 


and they w’cre on the whole sufficient to repay all the costs 
and leave a profit to the farmer, //'bod B. left the case to the juij. 
jury, according to that which is laid down by the Court of 
King’s Bench in Warwick v. CoUim, (a) to be the proper in¬ 
quiry, whether the land was of such a nature as to require 


extraordinary cxpence either in manure or labour to bring it 
into a proper state of cultivation. The expcnce of grubbing 


was not to be taken into their consideration, . The jury' found ’ [ 21^ ] 
a verdict for the defendant subject to a point respecting docu¬ 
mentary evidence, on which the Court, thinking they had not 
sufficient information of the facts, sent the cause to a new 
trial without deciding the question. 

Shepherd, Solicitor-General, in Easter term obtained a rule 
nisi to set aside the verdict and have a new trial, as well on 
the point reserved, as on the ground that this was not barren 
land within the statute. 


(a) 3 Mauk Selw, 362. 


Best 



M 


€MES IN TRINITY TJ^ 


Best Seijt. in the same term, in shewing cause, took a pre- 
smsPA liminary objection, that this was a penal action, and that 
where the judge had giyen no wrong directions to a jury in 
PowELi. ^ penal action, the Court could not grant a new trial upon the 
ground that the verdict was against evidence. He cited for 
this proposition Brook q. t, v. Middletaiij (a) and Fomiereau v. 
Bennetf (5) where it is'^said to have^jflien been the establiriied 
rule for the last 50 years. *010 Coiiri adjourned the case to 
give the SoUcitor>Genera1 liine to examine rite authorities 
touching this objection. On the first day of this term, the Court 
relieved the Solicitor from arguing this pointy as being al¬ 
ready decided in the case of Holloway v. Hewett, (c) in which 
this statute was considered as a remedial, rather than a penal 
act, and a motion for a new trial was, notwithstanding the same 
objection, therefore in that instance entcitained. 

BPst now shewed cause against the rule, impugning the 
judge’s direction to the jury to dismiss from their consider¬ 
ation the expeucc of grubbing the underwood, which he con- 
£ 2S99 ] tended the jury were entitled to take into their account. 

Likewise he urged, that the rule laid down in W'arvokk v. 
Collins, and adopted in the present case, was much too narrow. 
The statute contemplated two descriptions of land, the one, 
that which had produced com within 40 years before, all 
other land was intended to fall within the exception. The first 
description did not comprehend the land in question, for nothing 
in this case shewed that tliis land had produced corn within 
that period, or had not been a forest from the beginning of 
time. It would not be for the interest of the church, that the 
moment a person undertakes at great expence the cultivation 
of land, he should<be immediately subjected to tithes. It was 
the interest of the church, as much as of the people, to encou¬ 
rage agriculture. 

Tke Solicitor-General in support of his nile, urged, (and 
the Court agreed,} that the onus of shewing that the land was 
barren, lay on the defendant. The discussion then passed 
over to the other point reserved. 

Cur. adv, mlt. 

Gibbs C. J. now delivered the judgment of the Court. 

This was a question whether the land was barren^witlnn the 

f«) 10 Jimt, S68. (f) Trin. term 13 G. S. 10 MSS. Serjt Hill, 

(b) 3 Wils. 60. p. 3.30. 2 Selw. N.P. 2(1 edit. 1222. 

meaning 
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meesiing of the statute. The proper inquiiy in these cases, is 
whether the land was of such a nature as required ^ctraordi- LordSetsEA 
nary expence. My Brother Wood left it to the jury whether 
it were of that description, and th*e jury found it was. One 
ground on which a new trial was moved for, is, that the evi¬ 
dence shewed that the land was not of that description: we 
have looked carefully through the evidence, such as it is 
reported to us, and we>iind that there is no ground to say it 
was barren land. His lordship then passed to the other point, 
and concluded by making the rule absolute for a new trial; 
the costs to abide die event. 

Rule absolute. 


Brown v. Crump. 


[ 300 ] 

June 14. 


(JOPLEY Serjt. had on a former day, upon this case coming Where the 
on for argument on a demurrer to the <leclaration, obtmn- murreV Ogives 
cd leave to amend; and the supposed ground of demurrer leave to 
being, that an allegation of the past and then continuing te- sutingpL-- 
nancy of the Dcfcndaiit in a farm, did not shew a sufficient 

. 1 . , , 1 . which before 

consideration for a promise to treat the land in a specinc man- was stated too 

ncr, he had not only amended the original counts, but had 

added tliree new counts, wherein he alleged the same pro- add new 

miscs, but varied the statement of the consideration. This morc'thantwo 

amendment took place more than two terms after the com- ^7™® 

clapscu froni 

mencement of the action, and Best Serjt. had obtained a rule the com- 
nisi to strike out the three additional^ counts, upon the 
grounds, 1, that the Plaintiff was not, by the practice of they ‘•-ontain 
the Court, allowed to ^idd new counts after the second term "f 
from the coiumenccment of the action: and 2div, that the 

. . . , , ^ , . . . specifications 

permission granted by the Court avus only to amend the on- of the matter 

ginal counts, not to add new ones. requir- 

Coplei/ Scijt. shewed cause, . upon the ground that the cd to be more 

reason of the rule was this, that no iiciv cause of action shall 


be introduced into the declaration after tAvo terms, because if 
the plaiiitiif does not declare in this Court within two terms 
after the return of the aatR, the plaintilF is at liberty to sign 
judgment of non pros: but that the reason did not extend to 
the case Avberc the plaintiff added no new cause of action, but 

merely 



3Qf) 

1816. 

Brown 

V. 

Crump. 

^[ 301 ] 


iDASES IN TBINIDT T^IM 

merely diversified his statement of the grievance already de« 
clared on. Secondly, tlie Court had a discretion as to time; 
and as this cause had long stood over far * argument, they 
would sec 1‘eason to exercise it on the present occasion. 

JBest endeavoured to support his rule, contending that the 
plaintiff had exceeded the limits of the permission granted 
him by the Court. r 

Gibbs C. J. The fads are the^l: the declaration stat^ 
that the defendant wai tenaiiv to the plaintiftj and in consider¬ 
ation thereof undeitook to do certain things to a farm. This 
count was objected, and was defended on the autlioiity of a 
reported case, Powley v. Walker} (a) and the Court thought 
that case did not go the length of this, and that it ought to be 
shewn more particularly on the declaration, what the plaintiff 
had done, by which he purchased this promise from the defend¬ 
ant. , The counsel for the plaintiff says it was iiccessaiy to 
state the consideration of this promise in several different 
ways; it is, indeed, evident that that which was before uniie- 
cessar}', may be necessary to be stated in different ways, when 
we liold it requisite to set out the consideration. These are 
the facts of the case, and no doubt, if the plaintiff’s counsel had 
prayed us for liberty to insert those counts, we should have 
given it. I understand from him that the promise imputed to 
the defendant is in ail the added counts the same as in the 
original; and that there is only a difference in the considera¬ 
tion stated. We think that if the undertaking charged on 
the defendant is varied in the additional counts, the counts 
ought to be struck out; but if only the considemtioii is varied, 
the defendant is not entliled to strike them out, and the rule 
ought to be ^ 

" Discharged. 


{</') 5 Term 373. ’ 


Strbbt 
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1815. 


SrviTtKT, Administratrix of John Strbst, v. Brown. 


June 14. 


T his was an action of covenant on a cliarter>party made 

between the PlainthT's intestate, who was master and Eidmtiire"of 

part*owner of the vessek and theTDefendant, brounfht to reco- charter-party 

ver damages for not loading the chartered vessel. The intes- ed to have 

ttite was lost at sea with his vessel, and it was sworn that the de- 

poneiit was informed and believed that two parts of this charter- executed, and 

party had been executed, and that one part had been delivered to whi^the^ 

and was in the custody of the intestate, and was on board the ship 

and lost with him. That the plaintiffs had applied to the defend- sei had the 

ant’s attorney for inspection of that part of the charter-ifarty 

which had been left, and was admitted then to be, in tlie *® 

% p 1 >1 I .... . .. . .. Court would 

defendant s bands, and had been refused; and that the plain- notcompei the 

tiff could not safely declare, w’ithout that assistance. Upon 
these facts. Lens Serjt. obtained a rule nisi that the plaintiff thereon, to 
might be permitted to inspect, and at his own charges to take ^on"and**a 
a copy of the charter-party in the hands of the defendant, or 
else tliat the defendant’s attorney might at the [daintiff’s cost for the pnr- 
delivcr him a copy. He cited A7«g v. King. («) IMaintfff’s'de- 

Shepherd, Solicitor-General, uotv.sheu'ed cause against this ciaring with 
application, as being imanthori^ed by any precedent. He ad- 
inittetl that where one {>art only of nu instrument has been 
executed and left in the hands of one party, who was in that 
respect a trustee for the other, the Court has granted inspec¬ 
tion, as in lilakey y. Porfe*-, {b) wlierc tlieivi* was no counter [ 303 ] 
part of the lease; and in King v. King there was only one jiart 
of the indenture; and 3lansJieUl C. J. held tiiat the custody 
implied a trust to produce, and gave it tlic effect of a cove¬ 
nant to produce', in which Gibbs J. concurred. So, in Boh- 
man v. FhiUips, (c) where the Court compelled the produc¬ 
tion of uii unstamped instrument, to he stamped, there was 
but one part signed, and it was wrongfully in the hands of 
the defendant. But where two parts arc executed inter¬ 
changeably, and one party lias lost his part, especially since it 
is not sworn that each part is executed by both parties, no 


(rt) Ante, iv. 666. 
{h) Ante, i. 3U6. 


(f) Ante, iv, 157. 


such 
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such trust arises; and though it may be a question whether a 
court of equity may not |ud the plaintiff, it is very questionable 
whether this Court has a summary jurisdiction to give oyer; 
but if they have it, they have never yet exercised it, nor will 
exercise it on this occasion. Upon a bill in equity for a-dis> 
covery, the defendant has the opportunity of stating in his 
answer on oath such facts as are awterial in his own favour, 
an adyantage of which the practl^' now imught to be iutro> 
duced, would deprive him, 

Lens in support of his rule. The principle of granting in¬ 
spection in the case where there is only one part; strengthens 
the plaintiff’s argument for the pro^luction in this case. The 
same argument of jurisdicti^ was urged in King v. King, but 
it was held of no avail. It was urged in Bateman v. PhUlips^ 
of putting the party to his bill in equity, that the defendant 
migh^ have the opportunity to tell his own tale; that likewise 
was overruled; but the principal difficulty, which the Court 
has always felt, has been to help the party whci’e there has 
been only one part, or the plaintiff’s |>art has not been 
stamped, under circumstances, where, from the nature of 
tilings, there ought to be two instruments, and where the 
party by having only one, had defrauded the revenue; but 
those difficulties do not occur here ; and whether it may turn 
out that this part is executed by both or one of the parties, 
cannot be seen until the deed is produced. And the missing 
part is nut lost by any negligence of the plaintiffs, but it was 
in the situation where it ought most properly to be, on board 
the ship, and has perished with the ship. This, therefore, is 
a less strong application than those which arc cited; for in 
Blakey v. Porter thjcrc was no trust for the other, no covenant 
to produce: there is no omission here, no attempt to make 
the transaction pass with fewer stumps than the law retpiircs. 
’J’hc jurisdiction is the same in both case's, and in other respects 
this plaintiff is in a better condition. This case therefore 
conies within the principle of Blakey v. Porter: it may, in the 
event which has occurreil, he considered that the parlies arc 
come to the same state, as if there had been hut one j)art ori- 
giiiully executed. 


Giuhs C. J. The counsel for the application has argued 
strongly against the juris<liciiuu of the Court in those cast s in 
which the Courts have granted the iinpection; but we must 


look to tiic reason of those cases, and not be hurried by them. 


In 
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In Blakey v. Porter the party covenanted to do certain things^ 
and the deed was to remain in the possession of the cove- SibIwt 
nantor. Man^ld J. put the case on the ground that the v. 
deed was left in the custody of ode for the use of both* 

Afterwards, in Mkhaelmeu term (a) 53 Geo. 3., there was 
an application for the production of an indenture of lease, 
executed by botli parties, and left in the possession of the 
defendant. Man^Jd C. was veiy averse to granting the f 305 ] 
application, and he only proceeds on the precedent esta¬ 
blish^ by Blakey v. Porter. In both these cases the ground 
on which the Court make the rule, is, that the party 
holding .tlie deed was a trustee for the other. I do not 
put it on the ground, whether that circuinstaiice gives the 
C^urt a jurisdiction, but it is not this case: hero the one party 
executes a deed, by which he binils himself,* and the other 
executes a deed, by which he binds himsell, and the one, hav¬ 
ing lost his part, calls on the other to produce his: it is 
like the case where a man, having given a bond, and kept a 
copy of it, the other, losing the bond, applies for a copy of the 
copy, we should not grant that. I tliercforc should be un¬ 
willing to establish a new precedent, though, if there were 
a case so decided, 1 cannot say that 1 should be unwilling to 
follow it. 

Rule discharged. 

(«) Kmji V. Kinji, aiifv, iv. 666, 


O’Kkkfk V. Dunn and Another. 


June 14 .^ 


ri’^HlS was an action brought against the Delendauls, as the Tho payee oi 

drawers of a hill of exchange drawn on Rickellit and Co., 

atone inonih after date, payable to A’i/n /u/'r, ami by him in- sented it lor 

dorsed to the PlaintiH*, for the non-aecepiance of tlic bill by 

Tlich'ttii. The defendant pleaded, that before the indorsement 'vt'ised: tL« 

payee uiu not 

to t.ie plamtitr, and preseiitmenr iiy her for aeeej)tanee, the bill stive notice to 
was presented by Shu fuir for aeeejitaneo and refused, and that ai'i^iujorJed 
the defendants had no notice given them of such refusal to 
accept. A!t,er verdict tor the deiendant on the issue joined on oi iiu- leiusai 

to ai-f'cpt. 

. . . , Till- iiulor- 

see, tiointf nssairi reliisi-il nceeptdtiec, liehl, tliiit t’.'.e iint.iV'ce miehl still reroier 4»>i the hill 
against the iliMwer, notwiihstaudiug the lueliesul’the j*.iyce. Uj llirre against C/utmOru J, 


a tra 
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a of this plea, Vmtghagikf Segl; for the pldntifl^ who at 

the teiat before- CShb$.C,3\ at the sittings at GmldhaU after 
term the facts of his 4pclaration as above 

stated in EatUri^ temtvobfoined a rale nitti to enter up judg¬ 
ment for the plaintiff'^uon obstante vendSeto, upon the ground 
that the special plea itvs^ng no notice to the plaintiff otf the 
ftrstj^lbmioiir of the bill, wasinsuff^fontia law. 

j^PniKrd, Solicitor-Gedhral, and^^^fu Seijt., in the same 
term‘^ewed cause agmnst the. rule, maintaining the suffi¬ 
ciency of the plea, for that Sinclair, the former holder, by bis 
laches in not giving notice to the, drawee of the non-accept¬ 
ance, had absolutely discharged the drawer; and not with 
reference to himself only; and that he could not by a subse¬ 
quent indor^ment confer 'on the plaintiff a right which hp 
had himself ceased to possess. They cited Jtoscow v. Hardy, (a) 
Blesard v. IRrst, {b) and Goodall v. Dolly, (c) 

Vat^kan and Pell Serjts. in support of the rule, urged that 
a subsequent holder for a valuable consideration without 
notice, could not be prejudiced by the.laches of the former 
holder. No person could be safe in receiving aif unaccepted 
bill, if the secret neglect of aformer holder might thus destroy 
its value. The doctrine w’ould give occasion to infinite frauds. 

Cur, adv. vtdt. 

The judges on this day delivered their opinions seriatim. 

Dallas J. stated the case, and proceeded as follows. Two 
points seem to be clear, first, tliat a bill payable at a future 
day, or so many days after date, need not be presented tor 
acceptance, but may be demanded, without such presentment, 
wdien due. Secot^lly, That if, however, presentment be made, 
and there be a refusal to accept, notice of such refusal ought 
to he given by the party to whom it vras made; and that for 
want of such notice, as between the draw’cr and such holder 
of the bill, the drawer will be discliarged; if, therefore, this 
bill had continued in the hands of Sinclair the payee, to whom 
the refusal to accept ^vas made, and by ^vhom Jio notice o 
such refusal w'as given, the lirawer, as to him, would have 
been discharged; but the action is not brought by Sinclrdr, 
but by the plaintiff* to whom he had indorsed the'bill, and 
M’ithout notice by him to her tliat the bill bad been reffised 

(«) 12 liasf fist, S.C 2Campb. (b) Binr, 2670, 

•150. (c) 1 Term Hep. 712, 

acceptance. 
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^rcpptancc,. The question then will be^ whether she can 181S. 
stand in a situation diflerent from that in which he would 
have stood, if he h^d brought the action. . On the part of the «. 
defendants it. is argued^ tliat there fs no; distinction; and this 1 >onn. 

is contended, first, upon the reason of the rule by which tlte. 
drawer would be dUciiarged against a party knowing of the 
refusal to accept and omitting to give notice; secondly, on 
the autiiority of a decided^^e, Avhich is said not to be^^B^lhi- 
guishable from tlie present. And first, as to the reason'-of the 
rule, tlie drawer is presumed to have etTects in the hands of 
the drawee, and the bill is an order to appropriate so much 
t(> the payee or his order. If, therefore, on presentment tbe 
dniwer refuse to accept, from the very nature of the tnins- 
2 \(tiun, the drawer should have notice, that he may withdraw 
his eflTects, or proceed against liivS debtor, as the case may 
seem to biiii to require. But if he have no effects, the reason of 
tlie rule fails, and with it tlie rule; and in such event, notice 
is not necessary. Now it has been contended, that this ruU; 
cannot vary by the shifting of hands, for that the drawer is [ 308 3 
(H{uaUy injured by tlie want of notice, in whatever hands tlie 
hiil may be; and further, that when the drawer is once dis- 
ciiarged, his responsibility cannot be revived by the acts of 
others independent of him. With respect to the first part of 
the statement, it may be admitted to be true; but with regard 
to the latter, it is begging the question; for the question is, 
if tins iTsponsibility have ever ceased as to a party in tlie 
situation of the plaintifl'. Or ratiier, whether the defendants 
have not agreed so to be res^ionsible in the events which have 
happened in the present case. The inquiry, therefore, must be, 
whether an indorsee fur a valuable consideration, and without 
notice of any illegallity not making the bill void in its origin, 
or of any laches in tlie course of its circulation, is to be con¬ 
sidered ns receiving a bill subject to all tliat might affect it in 
the hands of the payee, or of a previous indorser, or, in otlier 
M’ords, may not Uie drawer he discharged as to the payee 
liooomiiig indorser, and yet continue liable to his indorsee ? 

The nature of the contract appears to me to be this: Tbe 
drawer of a bill payable at a future day enables the payee, by 
making the bill payable to liim or to his order, to hold out to all 
the world, that he will pay the bill, in default of the acceptor, 
to the party entitled to present it for acceptance or payment, 
lie does not stipulate for himself that it shall be presented for 
Voi.. VI. Q acceptance, 
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dQ6 

t8i5. acceptance, nor does the law cast such an obligation on tlie 
• OlCEErE The drawer, tliereforc, must be considcrerl/as cou- 

». tented to rest in ignorance whether it hies l>ecn accepted or 
Duxm. IjjIj becomes due. And whether presented or 

not, depends upon the casualty of how the holder of the bill 
may chiLse to proceed. Any party who talccs it, paying a 
valu|ablc considemtion, takes it, then, knowing that present' 

I 309 ] ni^^^r acceptance is not necessary, and nothing appearing 
upon the face of the bill td shew it to have been presented 
•and acceptance refused. Indeed he has reason to conclude the 
contrary in every case in whicli-there is no noting for non- 
acceptance, which notinpi^ould be notice on the face of the 
bill, and under such a cii^mstauce he would act at his peril. 
Taking it, therefore, before it becomes due, and ignorant of a 
rehisal to accept, he is a pnrcliaser for a valuable considemtion, 
without notice, against a party wlio has enabled the indorser to 
put off an instrument, good upon the face of it, and by whiclb 
as far as appears, be has contracted to be bound. And con¬ 
sidered in this light, I am of opinion, tliat from the very 
nature of the contract, he is entitled to notice from the party 
having knowledge of the reftisai to accept, and is discharged for 
want of such notice j but tluit he must be taken to have 
stipulated that tins nilc shall be confined to such party, and 
not be extended to an innocent and ignorant indorsee. On 
the reason and convenience of tlie thing, this doctrine appears 
to me to be equally supported. It can do no barm to the cir¬ 
culation of bills of excliaiige, that the holder should be re- 
f[uired, when acceptance is refused, to give immediate notice 
to the drawer, and that the consequence of a neglect to do 
it should devolve iipon himself; but it woidd greatly clog the 
negotiability of such securities, if, upon some latent defect, 
and without any default in himself, every man shall he taught, 
and so lie made to foci, that in the moment of paying the full 
value of a bill, he may be purchasing that which may turn 
out to he a mere nullity. Tiiis has hitiierto been confined to 
two or three sjiecial cases, and ought not, 1 think, to be fur¬ 
ther extended : and 1 will only add, tiiat in what I am now 
saying, I mean such bills as the genuine purposes of com¬ 
merce require. It may be said, this may be guarded again-t 
[ 310 ] by ascertaining, before taking the bill,'whether il has bceti 
refused acceptance or not, and this is certainly possible, but 
for reasons that must be obvious, woidd in practice be so 
inconvenient, as almost to amount to a proiubition to takn any 

unaccepted 
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unaccepted bill. A? to cases in point, I am not aware of any 
which are directly so, and will consider, theiefore, next, how 
the law stands in these which appear to me to be analogous. 
And first, in the instance of a bill indorsed over after it be¬ 
comes due. That it is overdue, and has not been paid, appear¬ 
ing upon the face of it, is notice to the party who takes it, and 
being therefore out of the common course of negotiability^- he 
is bound to inquire into thil’ cause, and taking it withodt>ijibh 
inquiry, is subject to all the equfties that would have al^ceted 
it in the hands of former parties. This rests on the ground of 
knowledge in him, or that which is equivalent to knowledge, 
a fact amounting to notice, and demanding inquiry; but re¬ 
verse the fact, and suppose it a taking by indorsement before 
•* it^bccame due, he is then an innocent indorseo, without notice 
of fraud or neglect, and intitled to recover against all those 
parties, who under the circumstiinccs of the case niiglit be 
discharged as to each other. A drawer may therefore be re¬ 
leased as to the payee, and yet continue liable to the last iu« 
<lorsee. And this appears to me in principle to apply to the 
j>resent question. It remains only to advert to the case cited 
from 12 Eastf and though said to be in point, I think it is 
clearly to be distinguished from the present; the facts W'erc 
these; the bill had been presented by the Warrington bank, 
and acceptance refused j they gave no notice to tlie drawer at 
the time, nor to the party from whojn they had taken itj but 
kept it till due, and tlien, without notice to the indorser, who 
was ignorant of these facts, recovered against him, and when 
he sueil the drawer, the drawer was held to be discharged, 
and the indoi*ser to have paid tlie money in his own wrong, 
inasmuch as undoubtedly the bank would not have recovered 
against liim. The diflerence therefore between the two cases 
is this. In the case cited, the bill had never )>assed into the 
hands of an indorsee ignorant of the refusal to accept before 
the bill became due, and while it was fairly negotiable, but 
remained till it became due in the hands of those, who, from 
neglect to give notice, could not recover. Whatever was a 
discharge to tlie drawer, was a discharge to the indorser; and 
the discharged indorser having thought fit to pay, when not 
liable, couhl not recover against the drawer what lie had paid 
in his own wrong. In'this case the fact is directly the reverse; 
the bill when becoming due, being in the bauds of an iiino- 
ebnt holder, and having been taken in a course of fair negoti- 

Q 2 atioii 
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1815. atioii during the pcrio<l that hilervciicd between die refusal tt> 
O’K^^e **^®^P*' ***** ***** ***** *^*'^’*'^**'8 maturity for payment. For 
f. these reasons 1 am of opinion in every vicar of the case, tliat 
Diikn. pi^ is uot a suifieient answer to the action. 

CiiAMBRJS J. di?«entcd from the rest of the Court, and stated 
tlie facts oil which he grounded his opinion. This was an 
action by an indorsee against the drawers of a bill of ex¬ 
change. The bill is dated the 19th Jtimart/ 1813, it is drawn 
by the defendant on Ricketts' and Co., and is payable in one 
month to Sinclair or order: <S'i»rfalr, after receiving the bill, 
and before it was due, presented it to the drawees tor accept¬ 
ance, which they refu^: of this dishonour of the bill no 
notice w'as given to the defendant, but Suiclair afterwards 
negotiated tlie .liill by indorsing it over to the piaintifi^ with¬ 
out communicating to her, or any one else, that fact of refusal 
to {(bcept. When t^e bill was at maturity, the plaiiitiiT, being 
[ 312 ] then in possession of it as indorsee of Sinclair, presented it 
fur payment, which was also rcliiscd, and of this last refusal 
the defendant liad iiotiue: the question arising from these 
circumstances is, whether the action is niuintainable by the 
I)laintiff against the drawci*s, or the drawers, by the ladies of 
Sbiclair, the holder and o\\ ner of the bill at the time of the 
fii-st presentment and refusal, were completely discharged 
from their responsibility. It is uot contended on tlie one 
bund, that any iiegligeiicc is imputable to the plaintitf per¬ 
sonally, or on the other hand, that the defendants, either by 
drawing without effects, or by any other eircunistaiice of their 
conduct, liave deprived themselves of any advantage tliev 
would otlierwise be entitled to by tlie law of merchants on thi^ 
subject. As far as appears, the transaction is all &ir as between 
these parties, but the defendants insist, that the neglect of the 
actual holder and then sole proprietor of the bill, has wholly 
discharged the drawers, and left the plaintiff to seek fur mlre^is 
from Sinclair, to whom he has paid the amount of the hill, 
and who deceived him by a fraiululent concealment. There 
can be no doubt that a drawer is entitled, equally with uu 
indorser, to notice of the dLslionour of the bill, either by 
uoo-acccptancc or non-payment. Indeed the reason tor 
requiring such notice to the drawer may be stronger than it 
is for giving it to the indorser. The indorser has nothing at 
at stake hut the sum for which the bill is drawn, but the 
drawer, besides that risk, has, in fair trausuctious, frequently 

further 
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further effects in the hands of those on whom he draws, and a ^815. 
.timely notice which may assist in etiabiiug him to secure o^ii7nt 
himself, is in such cases uf more importance to be given to v. 
him, than it is to an indorser. The con.sequencc of the omis- 
sioii of any notice which the law requires in such case, is, that 
the holder and proprietor, who ought to have given it, loses 
the security of all prior iiidorsei's anil uf the drawer. Here [ 313 ] 
.Sinclair was the holder and owner. Hy his neglect his fi^edy 
against the drawer was lost: it jmade an end of the drawer’s . 
responsibility at the time; and I am at a loss to discover, by 
what means, without any act or default of their own, the 
responsibility can be reviveil. If Sinclair had no right of 
action against the drawer:-, how opuld he by his indorsemcait 
under such circuiustauees transfer a rigljt to another. The 
case of Blesard v. Hint, wiiich was an aetitfh by an indorsee 
against the indorser of u bill of exchange, is an express autho¬ 
rity tor the necessity of giving notice*of a refusal to accepr, 
and Ijord Mansfield's u'ords are, he (the indorsee) ought :o 
have given notice of this refusal, and not to have concealed :t; 
and by not having given notice has taken the risk upon h'ai- 
sclf. The indorser is iinposi'd u[>oii, and the person who neg¬ 
lected to give till* notice ought to suffer for it. The. question 
is not whether he was obliged to present it for acceptance, he 
has done so and it was refused. I'lie case of Coodall v. Dol'.ey 
expressly confirms the flecisiuii in Jilesard v. Jlirst, and in Ixitfi 
the cases the defendants had judgment, thotigh in both cases 
the defendants had in st)ine degn*e acknowh‘dged themselves 
liable to tlic demand. The case of Itoscoiv v. Hardy is more 
expressly in point, where lA>rd KUenhonmyh C. J., in giving 
Ins opinion, says, if the indorsement on the hill be once di.^- 
charged by the laches ui the liohler at thc'liine, in not giving 
due notice of the dishonour of it, their responsibility cannot 
be revived by the shifting of the bill into other hands. A con¬ 
trary doctrine would, as it appears tome, be an inlet to fraud; 
and the effect of the law, which requires a strict observance 
of its rules in the negotiation of bills, would be completely 
defeated, if the holder, tinding that he bad lost his own remedy 
against thi; drawer and indorsers, could, by indorsing the bill 
to another person at any time befijro the day of payment, [ 314 ] 
enable that other person to sue the drawer or prior indorsers, 
and by so doing iiidcmnify himself at the cxpciicc of the party 

againrt 
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1815. against whom he had lost bis o^vI) remedy. It is tnie that 
O^Kesib parties might be defrauded, while the time of pay- 

V. ment is iinexpired, and the negotiations apparently regular. 

Duke. a iDdQ may deflrauded in other transactions; but 

against whom is he to seek his remedy ? against those who 
have fraudulently obtained his money, and nut by destroying 
the rights of those who have no share in the fraud. The law 
limitiithe responsibility of parties to bills of exchange by cer- 
tain rules for the negotiatiwi of them: I think those rules 
ought not to be varied by the introduction of new and uiiue> 
cessary distinctions or exceptions, and that therefore, on the 
present case, the decision of the Court ought to be in favour 
of the defendants. t, 

Hbath J. It is of the greatest importance that the nego¬ 
tiability of bills ot excliange should be protected and pi*cserved. 
In a^ew cases, such as gaming, usury, and the like, certain 
statutes make bills vl^id in the liands of an innocent holder, 
who has his remedy over in another manner; but in other 
cases the bill is not avoided; even a bill obtained by the 
grossest fraud is not thereby vitiated. 1 am not for extending 
the law beyond the cases already decided. The ease of Roscow 
V. Hardy proceeded on a veiy different ground. There the 
bill was paid without inquiry, mid the defendant had a right 
to say, If the Ifarringion bank had sued me, 1 had a good 
defence : the plaintiff had neglected to inquire, and his laches 
ought not to prejudice the defendant. In the present case the 
drawer has tailed in his duty; he ought to have had effects in 
the bands of the drawee, and if he had not, the uttering the 
bill was a species of fraud. My Brother Dallas has ably argued 
[ 315 ] the principles to be deduced from the nature of the contract. 
I need not therefore enlarge on that ground ; but I may ob¬ 
serve, that here the plaintiff does not take the bill merely by 
virtue of a common law assignment, but also by virtue of the 
custom of merchants. 1 am of opinion that the plaintiff ought 
to recover. 

Gibbs C. J. I am of the same opinion. The distinction 
has been so well taken by my Brothers Heath and Dallasy 
that it is necessary for me to say very little on this case. 
There ore two different species of defence on bills of exchange. 
The first sort goes to shew that the defendant is discharged 
from the claims of all persons whatsoever on that bill; the 

other 
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other sort is directed to shew tliat the defendant is discharged 
as from the claim of a particular person. If a person takes a (ykasyt 
bill on an usurious stipulation, (I am not speaking of a bill ori- v. 
ginally made on an usurious consiTleration, but good in its I**^^"* 

origin, and passed to an indorsee on usurious consideration,) he 
cannot sue cither the drawer or the acceptor; but if he passes 
it to the hand of another innocent and ignorant indorsee for a 
valuable consideration, that pci*son may use it against the per¬ 
son who indorsed it to him. Sof he who takes a bill after it 
has arrived at maturity, takes it subject to all the defences 
which cmdd have been made by any previous holder; for 
the bill being unpaid, its date is notice to him sufficient to 
])ut him on inquiry; but if he takes tiie bill before it is due, 
takes it not subject to the same infirmity of title, because 
he then takes it w'ithout notice of any siispiciuus circumstances 
that may break in upon lus remedy against any former holder. 

Tills is the general law, but there may tie circumstances that 
may make it otherwise. A holder is not bound to present a bill 
tVir acceptance; there is nothing tliereforc on tiie ftce of an un¬ 
accepted bill to awaken a siisplciuii that it has been presented [ 316 J 
fur acceptance and refused. But it is said, the general law is, 
that where notice is requisite, if notice be not given, the drawer, 
and all persons claiming to be entitled to have notice of the 
fiishonour, arc disciiai'ged. I think that is a begging of the 
(question. If a hohler come;; to the knowledge that the drawee 
’ /ill not accept, or will not pay the bill wheu it becomes due, 
and omits to give notice, lie shall never sue tiie drawer, be- 
cfiusc his neglect prevents the drawer from using diligence in 
withdrawing from the ilrawoe the I'fTects which were destined 
to satisfy the bill; hut 1 am of opinion that if tlic bill is passed 
tor a valuable consideration without notice of that defect of 
title, he wlio so iimocently takes the hill is not guilty of any 
breach of duty towards the <lrawer, and is therefore not 
alfecteu by the omission, lioscoio v. Hardy is mainly distin¬ 
guishable from the present case, in respect that the bill there 
continued, up to tlic time of its maturity, in the hands of a 
holder, w'lio iiad neglected to give that notice at the time when 
tiie bill Avab first refused acceptance, and the holder, I agree, 
had thereby, as to ids own claim, disciiarged the drawer. 1 
am of o|)iiiion that tiie circumstance of the bill continuing in 
the same hand materially dilfers that case from the present. I 
therefore think that the present plaiutifi*, not having h<id 

notice 



316 


GASES IN TRINITY TERM 


1815 . 

O’Keefe 

V. 

Dunn. 


notice that the bill had been presented for acceptaiic(> and d5f<-' 
honoured before she took it, is entitled to recover, iiotivith- 
atanding the plea that has been put on tine record. The rule 
therefore must be absolute for entering judgment for the 
plaintid* non obstante vcredielo. 

Rule absolute. 


[3ir] 

June 1. 


UrnwATr f.'BnTA.vT and Others. 


DevUcofall was a case dir^ted by Sir Thomas Vtumer^ Vice- 

fhtehd^lMds, Chancellor, for the opinion of the Judges of this Co\i»‘. 
^cments^ ' William Andrewes being seised in fee of certain freehokl herc- 
taments, aod ditaments in the parish of Buckitigham, by his trill dated 27 tli 

pErfsVof *760, duly executed and attested for passing real 

B. to trustees estates, deviseil ail his freehold lands, tenements, tithes, here- 
fn'trort t^** ditaments, and premises in the parish of Buckingham^ to 
raise SOM.; J, MUhootd and £. MUlwardy their executors and adiuinistra- 
*hat tenn^he* ** *000 years, in trust to raise 5001. by mort- 

devised ail hia gage, (but iiot by sale,) to discharge his debts, &c. in aid ol 

lands, dec. to personal estate appropriated for that purpose, and subject 
irife^or*^r* devised to his wife all his said freehold lands, 

natural life, ' tenements, tithes, hereditaments, and premises for her natural 
*“‘J^“erto waste, and after the determination of that estate, to 

liiB 3 d^Mnr.^.- his son Temple Andrevees, and his assigns (iuring his life, sans 
wte*;*;;re-* waste, and after that estate to Earl Temple anti the Rt. Hon. 

to Grenville and their heira during the life of Temple Andreices, 
support con^ in trust to preserve contingent ramainders, anti after the dc- 
ttamders^'re- of Temple Andrewesj to the use of the first and other sons 

maiiiBertothe of Temple Andrewes, in tail male; and in default of such issue, 
eras of 3^^!^ to the tliird nnd Other sons of the testator’s body begotten and 
rradndeMo born, (except his son Henry Utlmatt Andrewes 

the Id End and his issue male, whom he excepted out of that devise, bc- 
b^'sras of an * estate at Linford was left him by his godfather Henry 
the testMor, Hthwatt, Esq.) successively in tail male, and if the testator 
cMMfeonO in should have no third sonj or when his son Temple Andrewes, or 
inL'e^statOT of his .said sons, (except H. U. Andrewes and his Issue 

■bonld have no third bob, or when his bob T. or any of his son* except i/. XT. A. sliould 
Buceced to a certain estate entailed on 't. A, by an uncle, the testator devised his said free¬ 
hold estate in the parish of JB. to his daughters F. and C., and any other daughters be might 
thcreaAer baVo, to tahe as tenants In conunon: Held that thp daughters took a fee. 

* [ 318 j male) 
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male) in remainder should succeed to an estate in tlw parish 
of Lnthhury^ entailed <m Temple jindreives by the testator’s 
uncle Henry Andrewes, Esq. or either of them then to take, the 
testator devised his said freehold estate in the ])nrish of Jinek- 
ingham unto his daughters Frances and Charlotte, and any 
other daughters he might thereafter have, to take as tenants 
in common: but in case all such his s;iid children should die 
in the lifetime of his wife, then he devised all his said freehold 
estate in the parish of BuckinghcFm to his wife and her heirs 
for ever. And the testator bequeathed to his son if. U. Jn- 
flrewes his diamond ring, with an earnest request that he would 
assist and provide tor his brother and sisters to the utmost of 
his power tvhen he came to Linford estate, aiul be generous 
‘"^tnd tender to his mother, whose wisdom in having him named 
iit baptism H. Uthwatt, after the testator’s friend and relation 
Henry Hthvoatt, had obtained for him an ample estate,* and 
the testator desired that if the estate at Lothlniry devised by 
Mr. Uthwatt to his brother Temple should lie incumbered, he 
would pay ofl’ any such mortgage, as he was so amply pro¬ 
vided for, and his brother so little, especially as it was an old 
family estate. The testator died in September I/IK) without 
revoking or altering his will, leaving his widow. Temple 
Andreases his eldest son and heir at law, and if. U. Andrewet, 
and Charlotte mu\ Frances, h\A only other children, him ‘•ui- 
viving. Temple Andrevees died in ijje lifetime of the tcstan)r’s 
•t'idow, w'ithoiit issue; the widow died on 27ch December 1802, 
and Francer Atidrewes is since dead. The ([uestion was, Wh;:t 
estate Frances Andrewes deceased, the testator’s daughter, 
took in the freehold estate in the parisli of Buckingham undiu* 
the will ? . 

Lens Serjt. for the plaintiff, contended, that inasnmcii as tli'' 
testator had twice described the subject of this devise by it- 
local description, when he afterwards described it by the lerm 
“ his said freehold estate in the parish of Buckingham/* Ic* 
thereby gave only the same thing which he had given beior«», 
namely, his lands, tenements, tithes, and hereditaments in thf 
parish of Buckingham, 'Fhe word estate signifieil not the 
quantity of interest, but only local description; and as he lir.d 
ridded no words of limitation, the daughters took only an estate 
for life. The contingency too, on which he intended tin* 
''state to go over to his widow, was one which he expected to 
fake place witliin the coinna-s of a life in being, namely, the 

',lee< U‘«* 
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decca.se of Ills cliildron; for it is liiglily iniprababie lliut the 
testator should kxik forward to the failure of issue of all liis 
children, ns an event llkejy to hnppen duitiug the life of his 
widow. No case is expressly in point: tlmt which comes 
nearest to the present, is Hay v. Lord Coventry, (o) No intent 
is shew II on this will to give the daughters more than an estate 
for life. Words of inheritance must either be expressed or 
supplied by necessary inference j but this will afford no ground 
for such an inference. " 


Best Seijt. contrd, argued that the daughters took an estate 
in fee. The testator shewed in this will great anxiety to ex¬ 
clude the heir at law. In Ulnch v. Uclifield (6) Lord Hard- 
wkkCf Chancellor, says, no certain rule is to be laid down for 
the cuiistmctioit, of devises, and cites Stdnbume. (c) It is 
allowable to call in aid .other passages of the will to shew the 
[ 320 j inteift of this clause. Hay v. Lord Coventry is iiiapplicuble, 
for* there the word ** estate” is not found on which this case 


turns. The word estate is sufficient to carry a fee. Many 
circumstances doiiote that the testator meant to give his 
daughters a greater estate than for life. The probability of 
enjoying an estate for life would have been of very little value 
to these daughters, though they were infants at the time of 
making the will ; tor tlicir estate was not to commence until 
after the death of all the sons, and failure of issue of all the 
sous. It appears that th^ testator knew in what terms an 
estate for life was technically to be git'cn, for he devises to 
Temple Jndrewes an express life estate sans waste, and where 
he thinks proper to give an estate for life, he also uses the 
precaution of interposing a trust to preserve contingent re« 
niainders. On two occasions, w'here he gives le.ss than a fee, 
he devises by the description of lands and tenements. On the 
third occasion, when he meiint to give a fee-simple, he uses 
the word estate. The word said refere only to the local 
description of the lands, to shew that he means to give the 
same subject, but the word estate denotes the quantity of in¬ 
terest lie means to give. If his daughters die, living his wife, 
he gives the wife an express estate in fee. It is not therefore 
probable that he intended, in case his wife should die before 
his daughters, to die iutestate as to the reversion which was 
expectant on their supposed life estate. He died Roe, o« 


3 Term Rrp. 33. (A) 2 Aik. 373. (c) Part 7. chop. 1. 

demise 
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deitiise of Child., v. fVriglU, (a) Holdfast v. Marlin, (6) and 
Chichester v. Oxendon. (c) 

Lens in reply. 'She question hor^ is not what answer the 
testator would have made, if the particular event had been 
brought before him, but what he has in fact declared. If there 
be a case unprovided for, though he has provided for many 
cases, the heir is not disinherited, whatever might be his per¬ 
sonal intent as to the heir. It was first urged that the daiigh- 
ters took a fee, afterwards an cstsfte tail, there not being sutfi- 
cient ground to maintain the other, but both lie under the 
siiine difiicuity, that the Court is desired to interpose words 
w’hich are not found in the will. Hay v. Coventry was not 
cited as in point, but because there the same .irgnnieut n us 
• figged that the testator did not mean to die intq^tate; nor dor."-'’ 
a testator often so moan; but the Court cannot by reason of 
that intent multiply estates to the extent of the interest or 
property undisposed of. Nothing is to he infiuTcd from the 
wxtent of the testator’s knowledge, as shewn by the circum¬ 
stance that the testator knew how to give estates for life: for 
he knew also how to give estates in strict settlement, and, in 
fee, he was not inops consili. The three cases last cited for 
the defendant do not go beyond the general principle. In Jioe 
dem. Child v. Wright, were the words all my estate, and the 
([uestioii was, whether those words tvere not to have their full 
legal import, as well as to designate the land. Those n ords 
are not there used by way of reference, but are the first <ie- 
scription. The testator gives in the first words that which 
ceuveys the interest, and in the following words that which 
conveys the local description: the conc lusion w'iis iiievitabie. 
Holdfast v. Marten goes no further. So,, in Chichester v. 
Oxendon, “ all my estate of Ashton,” was held to fall within 
the same principle. Tlie very use of a w’ord of reference, is, 
to substitute it tor the same thing, which was said beture, 
without a new euuineration. The defendant’s argument wonLd 
add more. It is argued that the word said ” iipplics to tlie 
subject, and the word estate ” to the interest; but the word 
“ .said’* cannot be so severed as to stand by itself, being a par¬ 
ticiple. The Court cannot supply another object of reference 
than that which the party has himself intended. The testator 
certaiuly meant to exclude his heir in certain events, and has 

expressed it, but uo further: the word estate would have 

'«) r Ena, 25y. (l) \ r> -/< A ll. (.) Anlt, W. 176. 
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1815. been sufficient to have carried a fee, if the other parts of tlie 
rT hw XTT would have pcrinittcrd it; but tliey repel that iiitcrence, 
and the dcfemlant’s ar^iipicnt sUmds merely on the words of 
Uia AVT. clause, and not on tire general intent of the will. 

Cur. adv. vuit. 

We have heard this case argueil, and are of opinion that 
Frances Andrewes, spinster, deceased, the daughter of the said 
testator William Andreioes, ‘tixrk an estate in fee-simple m the 
freehold estate and premises in the parish of Buckingham under 
his will. 

V. Gibbs. 

A. Cham anK. 

R. Dai.las. _ 

^Ir. .fii.sticc Ileaili l»eing absent from indisposition di«i not 
hear this case argued. 


Siiiir; ■ - 


. ^ Cotter EM, r. Apskv 

t*UHC t • 

One who con> fW^HE Plaintiff declared in his first count for work and 
riionse^fiir-** -Jl labour, and in his third foi* goods sold and delivered: his 
nWiiujfbttth seventh count was on an cowipM^awet. Upon the trial 

timber and . . . . Voi- . 

labour,cannot of the cause at the Cambridge spring assizes 18 la, before 

mI?eHafs o*n a plaintiff proved that he had built a house for the 

count fur Defendant, furnishing timber and workmanship, for which he 

deSyeredl*"** claimed to be entitled to 680/. He had entered into a written 

agreement, that ‘for 3501. he would find all wood and labour 

devjationfrom * to build the house according to a plan given: but some devia- 

ldM”'tiie*TOn- P*®” agreed to and made. The defend- 

traot i.N super- ant had paid him 3.50/., viz. by anterior payments made gene- 
tbe*pricc.*” account, 188/., and by payment into court upon the 

* [ 323 ] 7th counts, 162/. The plaintiff’s witnesses proved 

that the whole value of the materials was 290/., and of the 
workmanship 300/. For the defendant it was submitted, that 
the 290/. ctuild not be recovered, because there was no claim 
in the declaration for materials found, and that no contract 
was proved for goods sold and delivered. The jury found 
a verdict for the plaintiff, for 229 /.-, subject to the point 
reserved. 


Blossci 
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■l^los$et Serjt. having in Easter term obtuiiie<l a ruU*»m to 
set aside the verdict, aiul enter a nonsuit, Co n^rt 

Fell Seijt, novirasliewed cause. ^'J'he plaintifl’ liaving paid v. 
money into Court on the third count, cannot now contend Arsiv. 
that there was no contract tor goods sold and delivered, and 
as the jury have given damages on it, the plaintitr is entitled 
to retain his verdict. 'I’lie plaintifl* too, had a right to ascribe 
the damages recovered to the account of the lalmur, Whi(‘li 
exceeded in amount the whol^ verdict, and to consider the 
money which he had formerly received, as paid him on the 
account of the materials: he might also ascribe the money 
paid into court to the count upon the insimuf vomputassH. 'rite 
objection was slrictisshni juris. 

^ Bhsset, in su[>port of his nile, urged, that^although, where 
there arc distinct sul^ects of account, the i^H'rsori who receives 
money may ascribe it to which accrmiot he pleases, yet where 
money is paid, as this was, on one entire accotint, arising out 
of one entire contract, the person receiving cannot divide the 
account into several subjects, for the purpose of ascribing the [ 3^ ] 
jiaymcnt to one of them. An entire contract may be, to do 
several tlihigs, as to ftimisb goods, to build a house, and to 
perfonn work and labour, yet it is ail one contract. If this 
demand had been merely for the furnishing of window frames 
and other distinct articles, the price of them might be re¬ 
covered as for goods cold and delivered ; but, though, if the 
plaintiff were permitted to take them distributively, there are 
goods sold aiul delivered, and insiteriuls found, yet the demand, 
arising on one contract, cannot be split into several counts, (jr 
several actions, and the money paid on one entire accoiiitt 
cannot he applied to one part of the cont^jact. 'fhe paymem 
of money into court turnis no objection to a nonsuit: it Iia> 
no other effect, than the striking so much money out of ti.e 
declaration. 

Gibbs C. J. This is a very captious objection, and mer<‘lv 
technical; but if it is a legal ubjectiuii, we are bound to gi\ e 
it its effect: and since the pleader or attorney has left out of 
the count the words “ and also for materials found in and 
about the same building,'* we think it must prevail. This i«, 
as the diTcndant's counsel urges, an entire contract to do 
several things mixed up together; the plaintiff professes in 
his declaration to state those things; and as there is no men¬ 
tion among tjicm of mater'alf, noihiiig can be recovered on 

Ibis 
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1815. this declaration for that matter. It is immaterial to coiisidci' 
L'ot^Tell wi'Ptlier the sums paid on account can be applied to the 
V. account of materials or not. And since the modern practice 
ArsEY. Ijj point does perjnil; tlie plaintilT to be nonsuited, although 
the defendant has paid money into court, therefore the rulu 
must be absolute for entering a nonsuit. 

Rule absolute. 


(OLD BAILEY SESSIONS.)' 


Mulf 12 . 


The King v. Box. 


An iuilift- 
incnt charged 
that tlift 
prisoner felo- 
iiiou.sly bad 
falsely made, 
tbrgeu and 
counterfeited 
a certain pro* 
inissory note 
for the pay. 
ment of 
money, which 
was ax fol¬ 
lows : * On 
demand, we 
promise to 
payMesdaiue.s 
S, ’W. niid 


f 

T he prisoner was tried and found guilty at the Old Bailey 
ssessiou on 10th j^pnl 1815 before Ckamhre J. upon 
an indictment which charged that he feloniou.sly had falsely 
made, forged, and counterfeited a certain promissory note 
for the payment of money, whicii was as follows: On demand 
we promise to pay Mesdames Sarah ff'allis and Sarah Douhtjiref 
stewardesses for the time being of the Provident Daughters’ 
Society, held at Mr. dope’s, the Hope, Smithfieldf or their 
.successors in office, sixty-four pounds, with 5 per cent, interest 
for the same; value received this 7th day of February 1815. 

For FeUx Calvert and Co. 

^ 64 , John Forster, 


8. D. steward* 

thne*behi«'rf -Adolphus moved in arrest of judgment, that this was no 
the Providenit promissory note, and the case was in Faster term argued 
flociSy,® held ® judge-*. Adolphus for the prisoner referred 

at Mr. Pi>pet to the definition df a promissorj' note by Blackstone J. (c) 
or That it is a plain and direct engagement in writing, to pay a 
their SHCWS- gum specified at the time therein limited to a person therein 
^'w*tbu*r named, or sometimes to his order, or often to the bearer at 
guilds with jjjg ggjjjg definition is followed, with little variation, 

o in* ^ ^ .1 

tere&t for the by the autliors of .sevei’al modem treatises, (o) 8o, anotner 
r^ired^thU (c) eminent writer says, a promissory note may be defined to 
Tth day of 5e a written promise for the payment of money absolutely and 

1815. For F. C. and Co., J. F.’ Tliii is a valid promissory note wiUiiu the stat. 2 G. 2. c. 25., 
and the co.'rviction was s^rnied. 


(«*) 2 Bl Om. 467 (fj BesjUj/ on Jiilh, 1. 

^h) Chimj 'in Billy, Yd «idJt. ‘.MJ. Hyd on IMu. 
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at all! eveute. Before bills of exchanc^e * and proini-^soiy 
notes were in use, merchants raised money on iiistninients 
called single bills, Hhe form of whjch is still extant, (a) that 
bill could only charge the person assignijig it, by a special 
promise indorsed thertjon to pay it in case the maker <li(! not 
])ay. The attemiit to pnt pi*onii«sorv notes into circulation 
was held by Lord Holt C. J. (6) as a strange attempt to set up 
the law of Ijomhnrd Street above the law of the realm, and he 
treated them merely as evideneft of u debt, like any other 
letter, but not as creating a dclit. 'J'he statute 3 and -1 ylini. 
c. 9. made them negotiable, but they owe their whole ami only 
force to that act. This instninicnt contains iu» one of the 
properties of a promissory note. Notes of hand are frequently 
given to parish officers, and fall into the luuids of their suc¬ 
cessor. That forms no proposition applicable to this case. 

Gurney^ contrh. This instrument coiilains a Avritten preftnise 
for payment of money absohitcly and at all events. This 
keeps clear of all the cases. No particular form of words is 
necessary. A promise not to pay (c) may be a good promis¬ 
sory note. If the payees are not rightly described, the 
niistleseription may be rejected. Brown v. Harrowden. Lord 
Kenyon C. J. says it is not uecos--ary now to consider whether 
Lortl Holt Avere right in so pertinaciously adlicring to his 
opinion before the statute of that no ae.tiun could b(‘ 

maintained on promissory notes as yistnnnents, but that they 
Awre otdy to be coiisitlcrcd as evidences of the iiebt j but loi)k to 
the words of tlie act of /tune both in the preamble ami cnact- 
rueiit: it is <>b»>erv'al)le that the act does not say that a promi— 
sory note had no legality, but that ii was not assignable by 
the custom of merchunts. This Instnimeiit.before the statute 
could not be described in an indictment for forgery as any thing 
but a promissory note; nevertlicloss the better opinion aa'.h, 
that the forgery of less instruments than deeds Avas even ih-’.i 
an indictable oHenee. /Kurd’s case, (d) This iiiotnimeut l;t 
every particAilar :i promissory note. 

Adolphus, ill reply. No ileed is ma<Ie in AA’hicli thcAA'^ed 
*' promise” is not introduced; yet a covenant is not a pron.!'- 
sory note, neither is this. This may be a bond Avith an inn)lied 
eimdition; a covenant without formalities; but it is not a 
promissory note. If Lord Holt’s opinion in Clerhe v. Martin (e) 
was law, a note had no legal existence whatcA'cr ; for that Avas 


1815. 


The Kino 

V, 

II ox. 

*[ 326 ] 




(rt) Poxfhthwaifti's tHctionarif of (cl 2 .-</*. 32- 

mercc, article Bill. (,/) 2 Jiay. S. C. 2 Sir. 7i7. 

(i>) ClerLe \. Mariiti, ‘2',Ld. Rtoj. 75/ (<f) 2 Ld. Huy. 757. 

not 
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181.V nut iiri action by an indorsee, but by the payee; and HoU C. Ji 
Tho Kise might liave recovered on the counts on an indehi- 

V. tatiis ammpsU, upon the evidence contained in this paper $ 
but that he could not recover on it as a special contract by 
the custom of merchants. The terms of the statute go not 
merely to the question whether notes were transferrable or 
negotiable, but it puts them generally on the ground of 
bills of exchange: tliLs wants the simplicity of character of a 
promissory note, and the judgment must be arrested. 

Cur. odv. vultt 

Lk IjLANr, J. now delivered judgment. The prisoner w’as 
tried at the last session on an indictment for forging and 
uttering, knowing it to be forged, a promissory note for the 
payment of money. Several objections to the evidence gWenr^ 
to support the indictment were taken, but they were disposed 
of by the Bench, and the jury found the prisoner guilty. 
Another objection was taken in arrest of judgment, and argued 
[ 328 ] before all tiie judges, that the instrument in question, such as 
it is stated in the indictment, was not a promissory note within 
the statute, so as to be the subject of an indictment for forging 
or uttering it, knowing it to be forged. The objection to 
this instrument was founded on this circumstance, that it 
appears to be made payable to two ladies, describing them as 
stewardesses of a provident society, or their successors in 
oihee; and that tliis iioclety not being enrolled according to 
the statute, (a) this note was not capable to enure to their 
successors, and was not negotiable. The judges are of opinion 
that this is, as stated on the indictment, a valid promissory 
note within the statute of G. 2. It is not necessary that 
such a note should be in itself negotiable, it is snfhcient, 
that it should be a note for the certain payment of a sum ot 
money, wbetlier negotiable or not. And though these ladies 
were not at tlie time legally stewardesses, yet it was a de¬ 
scription by which they were known at the time; and though 
they could not legally have successors in office, yet, in case of 
their decease, their executors and administrators might suq, 
and they themselves, during their life, might recover on it. 
Therefore it is an instrument capable of being the subject of 
forgery, and there is no ground to arrest the judgment; and 
the Judges arc ail of opinion that the conviction is right. 

(a) 33 C, 3. c. 34. 
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AHGUED AND DETERMINED 

IN THE 

COURT OF COMMON PLEAS, 


OTHER COURTS, 

IN 


Michaelmas Tenn, 

111 the Fifty-sixth Year of the Reign of Gkorgk IJI. 


Hkwbs V, Mott. 

Dalby V. Same. „ 

n^ov. 7 . 


YWIHE Plaintiffs became the Defendant’s bail to the sheriff in 
an action at the suit of and being sued on the bail 
bond, in November 1814, compromised by paying lOis. in the 
pound. On January I4th, 1815, the deleudant was declared a 
bankrupt, and on the 21st January was m’rested at the plain 
tiffs suit, (the time of commencing which did not appear,) to 
recover * the sums they had paid as bail. The defendant oii 
13th May 1815, obtained his certificate. Onslow Seqt. stated 
*hat the defendant had given bail to the present action, whom 
he moved to exonerate, on the ground that under the stat. 
49 G. 3. c. 121. s. 8. the sums paid by the plaintifils miglit be 
proved under the commission, and were therefore barred by 
the certificate. The circumstances tlterefore furnished a ground 

slieriff are not sureties wiibin the statute 49 0, S. e. 

Vot, VI. R 


The Court will 
nut on motion 
exonerate bail 
ii|)on the 
ground that 
Uie cause of 
action for 
which Aey 
arc bail,is mo> 
iipy paid for 
their princi- 

C al, who is a 
ankmpt, by 
his sureties, 
who therefore 
might have 
proved under 
the commis¬ 
sion by 49 C.S. 
e. lai. s. 8. 

9ail to the 
lit. t. 8. 

[330 3 
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of defence to the defendant by way of plea pim darrein conti- 
nuancef and where that wais the casie, the Court would equally, 
as in the case of a defence; by auditd quereM^ extend a summary 
relief upon motion. 

The Court held that the title of the bail to relief was by no 
means sufficiently clear to induce them to decide the case 
upon an extra judicial motion, thereby leaving to the plaintiff 
no appeal by a writ of error: if the bail thought they had any 
ground for it, they must pui%ue their regular remedy. 

On the 7th of November^ the plaintiffs having obtained judg¬ 
ment the defendant was rendered to the Fleet in discharge of 
his bail, and Onslow Serjt. in this term obtained a rule nisi to 
discharge the defendant out of custody, upon a statement that 
the plaintiffs paid the money after the defendant hud become^ 
bankrupt. 

£est Seijt. on a subsequent day shewed cause against the last- 
mentioned rule: he contended that the bail were not, within 
the act 49 G, 3. c, 121. s. 8., at the time of the bankruptcy 
sureties for or liable to any debt of the bankrupt, tliey were 
only bound for his appearance. 

The Court interposing, called on Onslmv to support his rule, 
who contended, that though the bond was conditioned only 
for the appearance of the defendant, yet the Court would look 
to its practical effect, which was ti> make them liable to the 
debt, inasmuch as the slieyiff's bail have no power to take and 
render the defendant; but if he do not appear, the bond is 
forfeited; and therefore, though they arc not in terms sureties 
for the debt, thev are “ liable to the debt.” The statute in- 
tended a liability before the bankruptcy, and a [loymeut sub¬ 
sequent to it, botl| of which were here found. 

'Gibbs C. J. The counsel for the defendant has put this on 
the only ground on which It could be placed, but we do not 
think that bail to the sheriff can be sureties for .the parties 
under the meaning of this act. The liability is to the sheriff, 
and the condition is, for the defendant's appearance accord¬ 
ing to the exigency of the writ. Nor is this our opinion unlw 
but we have communicaterl with the Judges of the Court oT 
King's Bench, and they arc of opinion with us, that this is not 
a suretyship within the meaning of this act, and the rule on 
both actions must therefore be j 

Discharged. 


-Hethbrington 
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Hbtherinoton V . Hobson. 


Mw. T. 


O NE Aground on which Onslow Seijt. moved to set 

declaration for irregularity, was, that the notice of de- needn oot to* 
daration ditl not apprise the Defendant of the amount of the 
damages laid. The Court, after inquiry of the officers, held 
that it was unnecessary to mention the damages in the notice 
af declaration, such a practice never yet having been heard of. 

Rule refused on that point. 


Daubuz r. Mobshkad, Bart. 


1 332 J 

Nov. 8. 

T his was an action upon a bill of exchange 20201., 

<li*awn by Hir John Morshead, Bart, deceased, at Ferdua, actiuu on abill 
wlierc he luul during the late war been detained by the French ',h,^t^h*ePhan- 
goveriiment, and accepted by the Defendant, his son, iniiff»uesin 
lUvi)ur of Boron Jiariif and indorsed to the Blaiutiff. Hpwn ^lien eurmy. 
the trial of the cause, at the .sittiiigsfat GulUlhnU after TrinUi/ 
term ISlfi, betbre Gihbs C. ,T., one line of dcfei'ce taken, and 
;>rov<?d, was, that as to all the contents of the bill, except 
80/., the Plaintitr tvas only a trustee for an alien enemy. 

Gibbs C. J., without pronouncing what Avould become of the. 
money when recovered, and whether the 'crown might or 
might not lay liands on it, thought the plahitilf entitled (o 
recover the whole amount, and the jury accordingly found a 
verdict for the plaintiff. 

JLens Seijt. now moved to set aside the verdict, and have a 
new trial, not impugning the direction of the Chief Justice, 
but upon an affidavit that the bill tvas given, as to all, except 
802., for a gaming debt; but his affidavit stating only informa¬ 
tion and belief^ and there.being eviiteucc that the plaintiff hud 
by letter asked for time, and been indulged for several years, 
the Court 


U 2 


Ucfuscd the rule. 

EtR8 
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<815. 


KvRii V. Walsh. 

^'«v. 8. 

ln«ominon VAUGHAN Sent, iiluveti to set aside a writ of capias for a 
ycjirneeds not supfiosed irregularity, which w’as, that the year was stated 
cd^w^ds’at in figures, and not in words at length. This had been held 
length. In tjig ujjgg Qf Grcgan v. Lee. (a) 

Per Curiam. The histoiy of that case is, that this Court 
followed a previous decision of the Court of King’s Bench to 
the same effect: (i) but tliat case has since been overruled. 
The Judges of both Courts have met, and considered the 
question, and arc of opinion, that it is not necessary that tire 
year should be expressed in words at length. 

Rule refused. 

(а) Ante, v. 651. 

(б) Pinero v. Hudsett, X Motile ^ Stive. 11!^; and WUitums r. Say, aule, v. 
652. R. 


„ Brook.cbv, Clerk, v. Waits. 

Aow. 8. ' ^ 

A paristiionm- f 11H1S was an action brought to recover a sum of monev 
pounded with JL due as a composition for tithes due to the Plaintiff in 
year for^hu”* beiicfice, and retained by the Defendant. The 

tithes, and plaintiff proved an account settled between the defendant and 
Sned the ’ himself for the preceding year, whereby it appeared that the 
^nn^8et°n had paid money for the several tithes of that year, 

w m’deftnee ^ which was * sufficient to raise the inference that a composition 
fer^^ext subsisted, and there was no proof of any notice to determine 
yev*8 compo- it. The defence relied on was, that the plaintiff had obtained 
thatthe'piwa- possession of bis benefice by simony, to which he was himself 
Uff is tunoiiM- a p^rty. But Le Blanc 3. rejected the evidence of the simony 
*‘r 334 1 ground that there had been a composition for the 

^ tithes between the plaintiff and the defendant, 'which was not 

yet determined, and the verdict passed for the plaintiff. 

Shepherd, Solicitor-General, now moved to set aside the 
verdict, and have a new trial. According to many authorities, 
(ivhich the Court relieved him from citing, as being clear 
law,) the simony would be an answer to a suit for tithes in 

specie. 
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fpecie, or to an action for not setting out tithes, and an action 181^- 
for money due upon a composition could not upon principle 
be distiiigiiisheil fiom the two former. And the principles Clerk, 
which governed the case of Cook v. LoxUy, 5 Term Rep, 4. 
in an action for the use and occupation of glebe lands, could 
not be extended beyond the case of land, to which tithes coQld 
nut in all points be assimilated. 

Gibhs C. J. 1 am of o[)inion thuL the decision of the 
learned Judge was perfectly right, and that the present case 
is not distinguishable on principle from (he case cited of use 
and occuputiun fur glebe land belonging to a bimcfice to which 
the lessor hud been simoniacally presented. The defendant in 
this action h:is undertaken to the plaiiitift', that if he is per> 
quitted to retain his tythes, he will pay the plaintiff a compe> 
lent sum of money in lieu of them, fie has been permitted 
to retain tlumi, and when he is called upon to pay the money, 
he carps at the plaintiff’s title to the tithes. The answer to 
the objection, 1 think, is, that the defendant has enjoyed the 
consideration and had the full benefit 6n liis siilc of the [ 33r» ] 
contract, and that the plaintifl is therefore in like manner en¬ 
titled to claim the benefit of his bargain. 

Rule refused. 


Ex parte Bonnkh. 


W01;. 9. 


D uring the whole of Easter term 1815 notice had been 
affixed on the outside of the Court of Common Pleas, and 
left at the other places directed by the nde ofCourtof Trin. term 
31 G, 3. of Mr. Emner^s intention to ajiply for admission as an 
attorney of this court in the ensuing Trinity term. Some 
doubts Nvhicli had arisen whether the term of his service was 
sufficient, were solved upon application to a judge at cham¬ 
bers, but not until it was too late for him to obtain his admis¬ 
sion in Tmdfy term. Lens Serjt. now moved that Mr. Bonner 
might be admitted in this present term, upon that notice, 
urging that the rule did not require the notice to be affixed 
during the term immediately previous to the term of admission. 


The aoUre of 
ioteatton to 
apply for ad* 1 
ffiiuioa as aa 
attoraey, rer 
quired oy the 
rale of Court 
Trui. tena 
31 G. 3., must 
be given dur¬ 
ing the term- 
next imme¬ 
diately pre¬ 
ceding the ap¬ 
plication. 


and that it had therefore been substantially complied with, by 
the notice-given in Easter tenn. 


Gibbs 
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s;^r> 


1SI5. Gibbs C. J. The intent of the rule was, that if any person 
Kx parte i*eason why a person applying to be admitted as an 

Bosner. attorney, was improper ^r that situatioi/, he might have an 
opjiortunity of stating it when the objection could be effec¬ 
tual. Any one who wished to oppose this gentleman's ad¬ 
mission, would be induced by the notice that was given, to 
watch fur his application during the whole of the then next 
succeeding term, and finding that no attempt for admission 
[ 336 ] was made, he would conceive the whole matter to be at an 
cud; his vigilance would be eluded, if the gentleman edubl 
be admitted in a subsequent term. 

Hbatii J. It would be a dangerous precedent. 

The rest of the Court concurred in 

» Refusing the Rnl®— 


’S’ov, 9. 


' Robinson o. Cook. 


I N replevin, and issue joined on a pica of tender of 12/. 10.9. 
for half a year's rent, the Plaintiff’s evidence before 


If the Plain¬ 
tiff'.': coHRsel 
ac(|iiicsces in 

toH the Worc&ter Lammas assizes 1815, was, tliat 

triai, whereby upon the landlord’s entering the house with a bailif!^ the 
takest^vmiict *^®**®**^ went up stairs, and returned with two bank notes, of 
without soing teii pounds, and two pounds, and two guineas, which lie laid 
thc^pUioUif’ ® table before the lessor, saying, “ There is your rent, take 
iiriii not be af- your rent, and give me luy cliaiigc.” After a little interval, he 
i^tted'to^'^ produced a receipt tor landlord’s property-tax, and said that 
moveforatiew amount must be deducted, and added to the change. The 

titUr on the ^ 

ground oi a lessor stated no objection to the manner of tender, but aftev 
*** A*tMderof “'oiiey liari lain an hour on the table, went away without 
a larger (uui, taking it, and his bailifl' made a distress. For the Defendant 
not objection was taken to the sum being partly in bank notes, 
a^Ro o^tgp der but it was objected that no tender was provetl j first, because, 
sam. the precise sum was not tendered, nor could be had,, unless 

-te^er of half lessor would give change, wtiich he was not hound to do, 
a year’s rent JJetterbee V. JOavis; (a) for if he might be required to * give 
auppOTted by* pound note, so might he for a note of 

evidraoe of a 50,0001.; secondly, that tlie qualification subjoined to the 
^a^ea^a *** tender before the lessor bad accepted it, made it a tender, not of 

rdqnir- 

Inf thdteaaor to gtt change and .jtay back the property-tax. 

(a) '3 CattM. 70. 

*[ 337 } 127,10s. 
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12/. 10*., as averred by the plea, but of 12/. 10s. deducting 
the property-tax, and so a fetal variance. The counsel for the 
plaintiff suggestingaio other distinction on tlie first point be- v. 
tween the case cited and this, than Aiat there the money wns 
in the hand, and, here on the table, Dallas J., thinking the 
locality of the money immaterial, held both objections vaiitj, 
in which the plaintiff’s coniisei acquiesced,, and a verdict 
passed fur the defendant without the latter going into his case. 

Hej/voood Serjt. now moved to set aside the verdict and have 
a new trial, upon the ground that the tender of a greater sum 
was a good tender for the less. /Fade’s case (a) laid, he said, 
been misconceived by Le Blanc J. in the case cited, for where 
the tender w'as of two Spanish double pistoles, and five shillings 
yi Spanish silver, and the residue only of the 250/. in silver, 
it was impossible that the party should receive*the precise sum 
of 250/. without giving change, yet the third resolution Is, 
that if a man tenders more than he ought to pay, the tender 
is good: for otnne majus contmet in se minuSy and the other 
might to accept so much as is due to him/ qaando pins Jit quam 
debet, cidelur etvam illud Jien quod faciendum est. Et m 
imjore sunund coniimtur minor. 

The Court inclined to think both objections good, but pe¬ 
remptorily refiised, after the points had been abandoned by 
the plaintiff’s counsel at the trial, and the defendant thereby 
precluded from going into his ciuso, to permit them to be now 
even mooted; and Chumbre . 1 . obsciVed that the plea stated a [ 338 ] 
tender of the whole; the tender proved was of the whole 
mi/tris the property-tax. 

Rule refilled, 

Cnnfrr Tinckler v. Prentice, ante, iv. 549. 

(rt) 5 Co. ii.». u. • 




Bufe V. Turner and Others. 


.V»f. 9. 


T his was an action of covenant brought against the di- The Piaiatiff 
rectoi^ of the Phoenix Fire Insurance Office upon a policy 
of insurance, dated the 25th July 1814, effected by the Plaintiff 

boat*builder’» shop which took fire, on the same evening, after tlmt fire w^s apparently extin* 
gmshed, gave instmetions, an extraordinary conveyance, for Insniing Uiat warehouse, then 
having others uninsured, but witliont appriting the insorers of the aeiehbonring fire. Though 
the terms of iuarance did not expressly reouire the coqumuic^ien, oeld tlv|t the ceiice^^ 
meat offeia fact avoided the pol^. ^ 

on 



338 


CASES IN MidHAELMAS TERM 

181$. bn a certain warehouse in Heligoland. The policy refenredi to- 
a letter of the plaintiff’s of llth 1814, containing’ the in> 
V. sthietions for the insui^nce and ceitaKi conations to the 
Tcrner. policy annexed, amongst which was, that if any person should 
insure his buildings or goods, and should cause the same to be 
described in the policy otherwise than as they really were, so 
as the same were charged at a lower premium than was 
therein proposed, such insurance should be of no force, and 
that persons insured should'give in a particular of their losses, 
signed, and verified upon oath; and if there appeared any 
fraud, or false swearing, the claimant should forfeit his claim to 
restitution or payment. The Defendants, among several pleas, 
pleaded, 2dly, that immediately betbre and at the time of the 
writing the plaintiff’s letter referred to in the declaration, to 
wit, on llth July, the warehouse in the declaration men^ 
.tiolied, and the merchandizes contained therein, being the 
premises intended to be insured by the |)olicy, were in immi¬ 
nent peril of beiM^consumed by fire, which the plaintiff at 
the time of writi^the letter very well knew; that the policy 
was eilected upon the representation contained in the letter, 
[ 339 ] but that the plaintiff fraudulently and deceitfully, and with 
intent to induce the defendants to effect the policy, before 
and at the same time of effecting tlie same, concealed from the 
defendants the fact that the premises were in such peril; by 
reason of which coucealnjent the defendants averred that the 
policy was void. Tlic plaintiff replied, that at the time of 
writing his letter, he did not know that the premises were in 
imminent danger of being consumed by fire, and did not frau¬ 
dulently and deceitfully, and with intent to induce the de¬ 
fendants to effect the policy, conceal from the defendants the 
fiict that the premises were in such peril. The defendants 
joined issue on this replication. The cause was tried at Gtdld- 
hall, at the sittings aftor Trinity term 1815, before Gibb* C. J. 
It appeared that the plaintiff was possessed of two warehouses 
at HcUgolandt one of which was separated by only one other 
building from the worskhop oi Jasper a boat-builder, wherein 
a fire broke out about seven o’clock in the evening of the lltfi 
of July. That fire, however, was appmrently extinguished in 
half an hour, and four persons were employ^ by the plaintilF, 
who was a magisfrase the^, to watch during the ni^ht lest 
the fire ^ould again break out. The plaintiff on the same gen¬ 
ing wrote the letter referred to in the declaration to biss^ntin 

London ^ 
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London, requiting him to cfieot the insnirancc against Are for 1815. 
three months, of 4002., upon the plaintiff's warehouse. No. 1. 
situate on the SmOh quarter of tliejiower town, between tlie v.. 
warehouse of Mr. John Leader to the SouUi, and tliat of Mr. TeRNCi:. 
Nicohms Peter Krohn to the North, as also upon the cuOee in 
casks and hags then stored in the same warehouse, value 35002. 

The mail for JSngUmd was to sail that day, and was then closed; 
but the plaintiff procured the master of the packct>boat to 
take the letter with him, and put it into the post-office at 
CuxbaveUf so that the letter left Heligoland at a late liour on 
the same night, and it reached England by the same packet [ 340 
on the 24th, and the plaintiff's agent, on the following day, 
effected the policy in question. Early on the morning of the 
«13th a Are again broke out in the worksl^op of Jasper the 
boat-builder, and consumed the premises insured. The jury 
acquitted the plaintiff of any fraud or dishonest desigiq the 
Are being apparently extinguished when he ordered the in¬ 
surance, but thought that the circumstaiiip,e of the Are on the 
11th ought to have been communicated tq^be defendants, who 
without this inA>rmation did not engage on fair grounds with 
the plaintiff, and for whom, under these circumstances, they 
gave their verdict. 

Lens Serjt. now moved to set aside the verdict and have a 
new trial, but the Court 

Kefus(‘d the Rule. 


Smith v. Brown. yr.r. tt 

j^SSUMPSIT. The Plaintiff in his Arst count declared, Where sooiicj. 
that in consideration that the ]>luintiff would consign to the ^”agen\*lo be 
Defendant at Bristol certain deals to be sold by tlie defendant “•* 
for the plaintiff on commission, the defendant undertook to proprU tm- ' 
sell them, render a just account, and pay over tlie Proceeds, 
and although the plaintiff afterwards consigned, and the de- solute rontret 
fendant, received, the goods on the terms aforesaid, and after- hm”’ 
wards sold them and received the proceeds, yet the defendant 
had nojl rendered an account, or paid over the proceeds. The bsa*’aJc*'nit 
second count stated, that in consideration that the plaintiff 

• ; • ' ' ... ^ the consignor, 

ptndinf the visage, may, In pleading, still describe the sending them as a thing fntsrc and 
eaecntoix. 

would 
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,J:8}5. would consist to the defendant at Bristol* certain deala in the 
ship Mary Jnn, in order that the defendant might dispose of 
V. the same for the plaintiff ^or commission, the defendant uuder> 
1**341* directly the Mary Ann should have arrived at 

Bristol with the goods, he would write to the plaintiff by the 
, same day's post, when he/ the plaintiff, might draw a hill of 
exchange on the defendant for 6001. on account of the goods, 
and would accept the same, or, if it would be any advantage 
to the plaintiff, would get and send to the plaintiff a short date 
bunker’s bill; that the plaintiff did afterwartb send the goods 
ti> the defendant at Bristol by the Mary Ann, to be sold on 
commission, that the ship arrived, and the defendant received 
them on those terms, but that the defendant did not write to 
the plaintiff pursuant to his undertaking; that thereupon tbe- 
plaintiff on 23 November drew a bill on the defendant at two 
moaths’ sight for 5S91. payable to the plaintifTs order,' and 
presented it for acceptance, but that the defendant refused to 
accept. The thir;^punt stated that in consideration that the 
plaintiff would coi^^ the deals to the defendant to be sold on 
commission, the <mendant undertook, so soon as he should 
have received the deals, to accept a bill to be drawn by the 
plaintiff on the defendant for 600/. on account of the goods; 
tltat the plaintiff afterwards consigned the goods, and the 
defendant accepted them on those terms; that the plaintiff 
thereupon on 23 NovenUter drew on the defendant at two 
months’ sight for 589/. to' his own order, and presented the 
the bill for acceptance, which tlie defendant refused; the 
fourth count alleged that in consideration that the plaintifi' 
bad consigned to the defendant at Bristol certain goods to be 
sold on commission, the defendant undertook to accept a bill 
to be drawn on him by the plaintiff on account of the goods, 
or to return such bill within a reasonable time; that the plain¬ 
tiff caused the goods to be deliver^ to the defendant, and tliat 
[ 342 ] the defendant received them on those terms; that the plaintiff 
drew on the defendant on account for 5891. and presented the 
bill for acceptance, which the defendant refused, nor would he 
return the bill within a reasonable time. The fifth count aver¬ 
red that in consideration that the plaintiff had shipped and con¬ 
signed to the defendant the goods to be sold for commission, 
the defendant undertook, in a reasonable time after he should 
have received the goods, to accept a bill to be drawn on him 
'by the plaintiff on account thereof, to wit for 600/.; that the 

plaintiff 
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plaintifTcaufied the gfoofls to be delivered to the defendant and on 1815. 
23d November drew on him at two months’ sight for 5891. and - 

V nMlTff 

presented the bill fdr acceptance, byt although a reasonable 
time for accepting had elapsed, the defendant would not Bkuwn. 
accept. The sixth count was for not accounting and paying 
over ’the proceeds of the sale. The cause was tried at the, 
sittings after Trmhf term 1815, before Gibbs C. J. at Guildkalh 
when the plaintiff, who rcsuled in London, proved, that being 
in the habit of employing the dcftindaiit to sell goods for him 
on commission at Bristol, and having received from him infor¬ 
mation that he had the opportunity of disposing of a cargo 
there, he shipped the deals to the defenclaut by the Mary Ann, 
and on the 31st October wrote to him inclosing llie invoice and 
bill of lading amounting to 7^1 and added;^ “ I want 600/., 
and would thank you to remit me any thing on London that 
would come due about three months. If not, I will draw at 
that time in manner as before.” The defendant on the 7th of 
November wrote in answer, that the plaintiff “ should not ask 
him so to do, until the deals were arrived; when the plaintiff 
might depend on the defendant’s punctuality, and giving him 
every support in his power; and that the moment the Mary 
Arm arrived, the plaintiff might depend on hearing from him.” 

The plaintiff on the llth “requested the defendant woiihl [ 343 j 
inform him, whether he would remit the 600/., or, if the 
plaintiff might draw on him for it on the arrival of the vessel. 

Site had sailed from London on 2d instant.” The defendant 
on the 13th rejoined, that “ he would, directly the Mar?/ Am 
arrived, write him by the same post, when the plaintiff might 
draw on him; or, if it would be any advantage to the plain¬ 
tiff, the defendant would get him a short date banker’s bill. ” 

The plaintiff, in consequence, on the 23<l of November drom¬ 
on the defendant for .5891. payable at tw'o months after sight 
to the plaintiff's order. This bill was presented for accept¬ 
ance on the 24th, but the defendant, after keeping it till the 
10th ot December, refused to accept it, upon the ground 
that the plaintiff bad overdrawn his account with them by 
5031. 14s. 7d. and for the same reason refused to re-deliver 
the deals. The Mary Ann with the deals arrived at Bristol on 
4th December. After verdict for the plaintiff. Best Seijt. now 
moved to set it aside and enter a nonsuit, upon the ground 
that the evidence of these letters did not prove the contract 
slated in any one of tbe counts* As to the promise, tliat when 

the 



CASES IN iMlCHAELMAS TERM 


the Mary Ann arrived, the defendant would let tlie ptaintjif 
know when he 'might draw on him, tliere was n further act 
to be done by the defem^nt before the plaintiff could draw on 
him, namely, to fix tlie time wlien the bill should be drawn; 
and if the plaintiff complained of any breach in that respect, It 
ought to have been of hia omission to fix that time. Next, U' 
there were proof of a promise to accept any bill, it was not to 
accept a bill at two inontlis* sight, but a bill at three months 
from the arrival of the goods in Bristol, as was mentioned in 
the letter of 3ist October, Next, if there were evidence of a 
contract to accept a bill at two mouths* sight from the arrivi^l 
of the goods in Bristol, neither of the counts correctly des- 
344 ] cribed the consideration of that contract. For the considera¬ 
tion in the 2d,and 3d counts was described to be, that the 
plaintiff would thereafter send the deals, whereas the evidence 
w'aSi, that he bad tlien already sent the deals; there was a 
material distinction between a consideration executory and 
executed, and th^j^intiff had before the writing of that letter 
actually despatet^ the vessel from London and done every 
thing which depended on him for delivering the goods to the 
defendant. The fourth coilnt averred a promise to accept .a 
bill at two months* sight, for which there w'as no foundation 
in the evidence; and to both the fourth and fifth counts it 
inight.be objected, that the promise proved was in the alter¬ 
native, either to accept a bill of exchange, or send a banker’s 
note; and these counts do not state that idternative, which is 
necessary; for otherwise, if the defendant bad sent a good 
banker’s note, it would have been no answ’er to . the charge 
contained in these counts, though it would be a complete 
answer to the justice of the plaintiflTs case. 

Gi BBS C. J. It requires some attention to the letters, with 
reference to the declaration, to see whether these objections 
have or not any foundation. The first objection is, that the 
plaintiff has mistaken his course, and sought to have a bill at 
two mouths* sight, whereas he is entitled only to a bill at 
three months, or to a banker’s bill. The truth is, the defend¬ 
ant being a creditor of the plaintiff’s, got the goods into his 
hands, holding out to the plaintiff that when he got them he 
would give him an acceptance; but his true object was, that be 
might get the goods into his hands, and retain the proceeds 
towards his debt. This is in evidence; for when the bill is 
offbred for acceptonce, the defendant does not object to the 

form 
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fovni of the bill, but say?, the plaintifT owes me more monoy 
than the amount of the goods. The first objection is, that 
there is no contract to accept: in I answer to the plaintiff’s 
letter, the defendant says, “ when the goods come, you may 
draw on'me,** which in all mercantile language means that if 
the plaintiff draws, the defendant will accept the bill. The 
2d objection is, that the contract is tor accepting a bill at 
three months; this originates in a misunderstanding of the 
letter OY 31st October, for the plaintiff then says, remit me 
any thing on London that will become due in about three 
months. The defendant’s counsel ingeniously transfers this to 
three months after the arrival of the deals, but that is not 
the intent. This is a request which was never complied with, 
CO send to the plaintiff bills due at three months from the date 
of that letter: so that the bill which was drawn at two months' 
sight, and which, from the date of the arrival of the d^als, 
would not be due till the 7th of February, fells due at a later 
period, and is therefore more favourable loathe defendant than 
would have been the bills spoken of in'ttljls letter, which 
%Vere to have only three months to run from the 31st of Octo> 
her. So there is no defect in the substance of the plaintifTs 
request. But it is said, there is no count which lays the con¬ 
tract as executory on the part of the plaintiff. It is, however, 
clear, that the plaintiff is continuing to send these goods, up 
to the time when they get into the,defendant’*- hands; for up 
to that time the plaintiff has the control over them, and is 
therefore still sending them. 1 am by no means clear that 
the plaintiff may not recover on the iith count, for the letter 
says, directly the Mary Ann arrives, we will write you by the 
same post, when you may draw on us, or i£ it would be any 
advantage to you, we will get you a short date banker’s bill. 
The option, which it should be, was fur the plaintiff. But the 
breach is complete, by not writing immediately when tiie 
cargo arrived, and giving notice of its arrival. Therefore on 
all these grounds we think the verdict may clearly be sup- 
jwrted on one of these counts, and that the rule must be 

Refused. 
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Itil'i. 


(IN THE EXCIIEQUER CHAMBEft.) 

-- V. Edmunds. 


fntprcRt'^ivrn pr moved for iuicrest oti the affirmance iii.errof 

t*u afnimiinri* ^ ^ r> , . , 

ut’a jiiiipiviit of the judgment which had passed against the Defeiid- 

a\\*attoi-i*i*!v^” ***** default in the Court below, in an action upon a special 
nmieit.'ikiiis undeitaking of the defendant, w'ho M^as an attorney, in con- 
unit* uxeV sideration of the Plaintilf’s countcrinauding notice of trial in a 
before*” dav *^*'*****“*' o** before the first day of Jme the, 

ecrtaiii. sum of 64/. aiul the taxed costs of that action. Tlie sherilTs 
cution of a'** .i***T executing the writ of inquiry in this case, had not 
'*”a sheril^'s S***^®** w®** *^**‘‘*’ practice ttcver to give interest 

jur/oiight to upon the excciitioq,.pf writs of inquiry, a practice which he 
fn^such cM?s conceived, and the Churl agreed, to be erroneous, 
whera the Tile Court observed, that the question for their guidance, 

M'hetlier the plaintiff had recovered interest at the 
NR oiiid allow trial, but whether he was entitled to recover interest, and 

It* 

upon this instrument tiiey thought he was: it was. the pro- 
% ince of the Court only to carry on, in aid of the verdict, after 
the time of the trial, the giving of interest w hich the jury 
eanne; give for the subsequent time, because it has not then 
elapsed ; but if the plaintiff w’as entitled to take interest at the 
trial, tiioiigb the jury did not actually .give it itiiii, the Court 
would give it now; and as the undertaking made the money 
payable on a precise day, like a note or a bill, they grunted 
the application. 

Rule absolute. 


[ 347 1 

A'm-. Id. CttOOK t). Evr.Ks 


bc’reguiMiy*” ¥ ^ ***** action, brought against the warden of the I'Teet for 
rommenced * Oil escape, Slu>pherd, Solicitor-General, and in another 
* 4^0 of*he action brought for the like cause against the same Defendant. 
Um^ofir^a Serjt., had obtained rules nisi for setting aside the pro- 
iioa. ceeding^ 
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cccdiiigs as irregular, upon the ground that the bills had 
been filed in the long vacation, whereas, by the antient prac¬ 
tice of the Court, nb bill could be fil^d against the warden and 
other officers of the Court, except in term time. 

Lens and Vaughan Seijts. in this case, and in the other 
Cop/ey Seijt., shewed cause against these rales. The practice 
antientiy was, that no action could be commenced either 
against any officer of the Court, or any prisoner, except in 
term time, but that practice has*loiig been changed, and the 
warden stands in no better condition in that respect than other 
officers of the Court. It was first changed in proceeding against 
an attorney in the time of vacation, as mentioned by BuUerJ. in 
the case of Comerford v. Price, (a) and the case of Laae v. Wheat {b) 
is express, that a bill might be filed against an attorney in vaca¬ 
tion, in a case where it happened to be necessary, in order to 
save the demand from being barred by the statute of iiiuitutidns; 
but in Waghom v. Fkdds{c) the Court positivdy denied that the 
practice %vas confined to that peculiar instance, and ruled that it 
was general. Upon scarcli in the prothonotary's office it ap¬ 
pears that the practice of filing bills iigainst attornies in vaca¬ 
tion, has prevailed in this court more than 40 years. The 
same point was holdcn in Dodsworth v. Bowen, (d) and that 
the plalntilT might entitle his declaration by a special memo¬ 
randum. In Heron v. Bktwards (f) the same doctrine is ex¬ 
tended to the case of a prisoner. case is extant as to the 
warden, but the reason is as strong, or stronger, as to him; 
for if no bill can be filed against him in the vacation, a pri¬ 
soner may be let out of custody on the first day of a vacation, 
ami if he is again found in the custoiiy of the warden before 
the last day of the vacatio*', no action can,be maintained for 
the escape; for before an action can be commenced, the de¬ 
fendant will be provided with his plea of retaking the pri¬ 
soner on fresh suit. The Court will not countenance such an 
use of the warden’s privilege. If an escape happens in term 
time, it is the plaintiff’s own folly if he will not sue imme¬ 
diately, and if a recaption take place before action brought, it 
is a bar, but otherwise not. It will be said, this advantage is 
a right of the warden’s, but so, it was, as to the statute of limi¬ 
tations, a great advantage tp attornies, that if the period ot 


(rt) Dtug, 312. 
ib) U, 313. ». 

(f) $ TtrmRt^. 173, 


(d) 5 Term Rep, 325. 

(e) 8 Term R^. 643, 
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six yctu^ ran out during a vacation, they ^were dischai^ed; 
but both are incidental advantages, and not to be considered 
as of that descrij[>tiini, wl^ch the Court will uplioid. There is 
no evidence that the practice in similar cases is adverse, for 
during the last % years, until the present cases arose, no action 
lias been commenced in vacation time. The same principle 
will apply in this case, which was held to apply to narrow the 
privilege of attomies when that question, first arose. The 
Court has jurisdiction to make any new rule for the govern* 
ment of their officer, which the justice of the case requires. 
The statute 172tc. 2, c. 12. shews that it very early was neces* 
sary to keep a strict watch over the conduct of the warden. 
By the statute 8 & 9 VT.S. c. 27* s. 6. uo retaking on fresh 
pursuit shall be, given in evidence on the trial of any issue ip 
any action of escai>e against the warden, unless the same be 
specially pleaded, nor shall any special plea be taken, received, 
or allowed, unless oath be first made in writing by the warden 
against whom such action shall be brought, and filed in the 
proper office of the' respective courts, that tlie prisoner for 
whose escape such action was brought, did, without his con* 
sent, privity, or knowledge make such escape, and if such 
affidavit riiall be false, he shall forfeit fiOOf. In tliis case no 
such affidavit is made, and there is very strong ground to sus* 
pcct connivance; fur the w'arden went to Paris after the 
prisoner, and brought him back, and had him here before tlie 
first day of term. If the practice contended for by the defend* 
ant is to prevail, a person who has the rules of the JFTeet may, 
if he thinks proper, take during the vacation a lodging at any 
of the villages round London, and sleep tliere every night and 
come back in the day, or he may make a tour on the continent, 
so long as he returns tliither before the end of the vacation ; 
so that when an action for an escape is commenced, in form 
against the warden, but in substance against the defendant, 
who, having the rules of the prison, gives security for his 
abiding within the rules, and against his sureties, the prisono's 
return would, according to Bonqfom v, (a) he a good 

plea: this practice ought to be checked. 

Shepherd and Best in support.of their rules, observed that it 
was unnecessary on the present occasion that the defendant's 
affidavit should state more it did. The case must be 
decided on the general principle. The books of practice say 

(a) S Term Rep. 136. . 
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that a bill may be^ filed against attornies in vacation in B,R^ 
but net so ki this courts The Court, it is true, may make new, 
rules *of practice farthegoveriinienjof their officers, but they 
will not maketbeni with a retrospective operation. A strong ar¬ 
gument arises fmm the statute 8 & 9 IP. 3. c. 27. that the legis¬ 
lature were then looking to the then existing practice of filing 
bills Against tlie warden, which was always done in term only. 
The 12th section requires the warden to plead in eight days 
after the InII filed and a rule ter plead given, and if he does 
not plead iu three days after the rule is out, the plaintiff may 
sign judgment, which, it may be observed, puts the warden 
in a worse situation than any other defendant whatsoever: the 
rule to plead cannot be a rule of the preceding term; it can¬ 
not be a rule of tiie sul^equent term. A rulc-tu plead cannot 
be given but while tlte Court is sitting to give it; therefore 
the conclusion is, that the legislature were looking only to 
the practice of filing bills in term, and intended that they 
could be filetl at no otlter time. It is true that it was intended 
to make the proceedings against the warden less dilatory, but 
it was necessary before that statute, not only to file a bill, but 
to deliver a declaration, and to call the %varden iu court, all of 
wliich steps took time; but here llie statute says that neither 
appearance, declaration, nor call in court, all of which are 
necessary in tlie case of an attorney, shall be necessary in the 
case of the warden. Tlie unavoidable consequence of that 
statute, if otlierwise interpreted, is, that there must be a new 
sort of rule to pleaii, not a rule of court, but a rule made by a 
judge out ol court. It would be incongruous to hold tliat the 
statute has created a new sort of proceeding; the inference 
ratlier is that the statute alluded only to a rulq to plead in term. 
If, indeed, the prisoner is in custody when the plea is pleaded 
in term, the plaintiff has all to which he is entitled. 

Gibbs C. J. The cases decided in the court of King's 
Bench, and the practice built thereon in this court, at first 
raised in my mind and the minds of my brethren, some degree 
of doubt, and I concaved that a bill might be filed against 
the warden in vacation; but on looking to this statute onr 
doubts are done away. This statute regulates the proceedings 
in actions against the warden upon the then existing practice. 
It would be the greatest injustice, if we were now to alter the 
practice, leaving the statute to bear against the warden, with¬ 
out his having the advantage of the antient practice. The 

VoL. YI. S enacting 
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enacting part of 12th section is^ it shall be/ lawful for any per¬ 
son having cause of action against the warden of the ¥le& 
prison, upon bill filed ip the courts of C6mnion Pleas or Ex> 
efiequer against the said warden, a rule being given to plead 
thereto, to be out eight days at most after filing such bUl, to 
sign judgment against the said warden of the Fleety unless he 
.plead to the said bill within three days after such nile is 
out. The rule then, established is, that on filing the decla¬ 
ration, the plaintiff shall immediately sue out an cight-day- 
Tule, and if the defendant docs not plead in three days after 
tlie rule is out, then the plaintiff is entitled to judgment. It 
has been justly observed by the counsel for the defendant^ that 
a rule must be of some term; the rule for the warden to plead 
canuot be of preceding term, for the cause of action had 
not tiicn existed, nor had any proceedings then been instituted; 
nor of the subsequent term, for the plaintiff may obtain judg¬ 
ment before that term commences: therefore the statute 
clearly proceeds on the supposition, that the practice was con¬ 
fined to declaiing in term-time; and it would be the greatest 
iqjusticc if the practice were now to be changed. I therefore 
think the proceedings must be set aside. 

Heath J. declared himself of the same opinion. Tlic 
statute of W, 3. was made to advance the action against the 
warden. 

Chambre J. I am of ^tbe same opinion, although, but for 
tlic statute, I should have been of a different opinion. 

Dallas J. concurred. 

Lens then moved to amend the memorandum of the bill, 
•,so as to make it appear to have been filed on the first day of 
tlie term, on which day it was in fact again brought in and 
, .filed. 

Gibb.s C. j. The plaintiff must file bis bill again. He has 
chosen tu file it again on the first day of this term, and to 
stand on both his titles. We cannot allow that. He must 
.begin de novo. 

Rule absolute, but without costs. 


Stock 
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Stocb and Others ». Eyibs. Wow.is. , 

T N this case, as in the last, a bill for an escape having been Anactioncan. 
^ filed in the THnity vacation against the warden of the 
Fleety Shepherd Solicitor-General Hbd obtained a rule nisi to . 

set It aside for irregularity. rteet in vac»> 

Bosanquet Seijt. on this day shewed cause. He conceived 
that the statute 9 & 10 IF'. 3. c. 27* contained a material 
clause, which had not been adverted to on the argument in the 
preceding case, and which shewed that the practice of filing 
bills against the warden had not, at the time of passing that 
act, been confined to term-time, as the Court had on thatargfU- [ 353 ] 
ment inferred. By the 13th section the same mle of practice 
is established for declaring against a prisoner in the Fleet, as 
for declaring against the warden, viz. that a rule to plead 
shall be given after declaring, to be out in eight days at most 
after the delivery of a copy of the declaration, and if the de¬ 
fendant do not plead before the rule is out, the plaintiff may 
sign judgment. Nevertheless, it is the acknowledged prac¬ 
tice in this court, that a declaration may be filed against a 
prisoner in the time of vacation, and,the same difficulty would. 
arise in this case, as in the case of the warden, that if the rule 
were entitled cither of the preceding or subsequent term, 
when judgment was to be signed in the vacation for ivant of 
a pica, there would be an incongruity if the eight days meant 
eight days to be accounted in the vacation; but, he said, the 
meaning of the statute, in that repression, was, that the rule 
to plead should be a rule to plead according to the practice of 
the court, namely, a rule which should run only in term-time; 
tor a rule to plead is to all intents a proceeding in term; so 
that the defendant should have eight days in bank to plead, 
which removed the whole difficulty: therefore, although the 
bill were filed in vacation, the rule to plead might be entitled 
as of the last day of the preceding, or first day of the subse- 
ipieiit terra, ami the rule would give the defendant time to 
plead until the eighth day of the succeeding term, and so the 
statute would give no fimility to the signing judgment against 
the warden in vacation. l«ord Man^ld C. J. in JiUlfi v. Hen- 

S 2 rick. 
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ftclc, (a), states the practice of this court in respect to prisoners, 
namely, to file a bill as of the precedin|| term, and then to 
deliver to, or leave for Che defendant, being in custody, a 
copy of the declaration as of the preceding term, and to make 
an affidavit thereof; and the Court proiiounced that to be the 
right method for the purpose of charging such a defendant 
>vith a new suit; that is to say, that in the case of a new snit^ 
as thi^ is, the plaintiff ought to file his declaration in vacation, 
as of the preceding term; and if this be so against a prisoner, 
so must it be against the marshal; and, at all events, if such 
was the practice, on principle it ought not to be narrowed by 
that statute, which was made to facilitate proceedings against 
the marshal. Tlie same practice was recognized in Heron v. 
JBdwards; (6) and consequently the Court would, on a review 
of this statute, see that the supposed inference did not result; 
for the Court would construe both sections in the same man* 
iier, and would be of opinion that this bill was well filed. 

T7ie So/icitor-Genera^ in support of his rule, urged that the 
substance of the plaintiff^s argument amounted only to this, 
that because with respect to prisoners the Court had altered 
the practice, therefore they would alter it as to the warden. 
The one was no consequence of the other. A prisoner and 
an officer of the court did not stand on the same footing. Before 
the statute of WiUiam, a plaintiff might institute a suit in 
vacation against a prisoner, but not so against the warden. 

T7ts Court interposing, relieved the Solicitor-General from 
further argument. 

Gibbs C. J. If the Court from inadvertence hud arrived at 
a false conclusion on a former day, they would have been glad 
to be set right; but it seems that this ai^iment goes entirely 
beside tbe ground which the Court then took. It was never 
before disputed, that when the statute of Wm, 3. passed, the 
practice was, that prisoners and officers of the court should be 
ebarged with a declaration only in term-time. The change 
suggested, was, that as justice might require actions to be 
commenced in the time of vacation, tlic Court would, by some 
means, permit plaintiffs to commence actions, to prevent the 
fidlure of justice-: but the Court have in some cases said, it is 
only for tlie furtherance of justice, and not to interfeke whti 
any rights of the parties i^nst -whom the rule is made. 


](a) 3 Burr. 10S3. 


{h) 8 Term Kep. 843. 


When 
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When this act pa<(slil, the warden had at eoiumonr law a defence 1816. 

to actions for escapes, of fresh suit and retaking; and as the 
practice stood befurts the statute, iio^action could be commen- v. 
ced but in term-time. Tlie legislature thought tl»at the prac- Eyi-es. 
tice should not be altered, and the Court therefai*e in the 
former case were of opinion that no bill could be hied against 
the Yvardeii except in term-time; and they W'ere fortified in 
this conclusion, by finding that no instiuice could be produced, 
of a bill filed against the wanlen ia vacation, though there are 
numerous instances of bills- filed against other ofiicers, and 
against prisoners. Consequently we held that the practice as 
to the warden continued unaltered, and the arguments which 
are now urged do nut shake our opinion. 

. Hbatii J. 1 am of the same opinion. It would be of great 
Injustice to the warden, if the Court should hold that an 
action could be commenced against him in vacation, in coa^- 
quence of any modern practice Avhich has prevailed with 
respect to prisoners and other ofiii;ers, of filing a bill in vaca¬ 
tion, that practice being, that the bill may be filed as of the 
preceding term, the consequence whereof would be to deprive 
the warden of that defence which he before had. 

CUAMBRR .and D.%i.i..<vs Js. concurring, the rule was made 

Absolute. 


[ 356 1 


Campion and Others v. Crawsuay. 


17. 


A fter judgment hy default in an action of covenant, in The Court 

j 1. -will, after 

which no breach was assigned except the nonpayment judgment by 

of rent, Best Seijt. now obtained a rule to refer it to Ike pro.- 

thonotary to compute the rent due for which final judgment tiwnotaiy to 

should be signed, instead of sending the case to a writ of in- remd“ntoa\ 

quiry, on the authority of Byrom Johnson, (a) He had moved 

this oil a former day, when his affidavit not disclosing whether in debt on 

the action were debt or covenant, nor whether the rent was 
1 . . . . . . -r. tiact torrent, 

due on a lease under seal or a parol lease, the Court, con- or use and 
templating the possibility that it might be the latter, had 
1 ‘efused the application. 

Rule absolute. 


Cn) 8 Term Rep. 1 10. 
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Willingham v. Matthews. 


debto^couit Solicitor-General bad obtained on a former 

hBnch”a court day a rule rdsi to deliver up tbe bailrbond to be cancelled, 
which had l?een given byithe defendant, who had been fol- 
witncitses at- lowed by a sheriffs officer and arrested at the plaintiff’s suit, 
wes'tf as he was returning from the insolvent debtors’ court In West- 
niew^ ** mitwfer, where, at the instance of the plaintiff, who was his 
own attorney, he had been attending as a plaintiff for the pur¬ 
pose of opposing the discharge of Bragge, a debtor to him¬ 
self, but he had not been cxuiiiined. 

[ 3^7*] ^otighan Seijt. shewed cause on an affidavit of the officer 
who took the defendant, tliat the defendant resided in Crown- 
itreet, Westminster, and that when the defendant left the 
court, he went to TUfton-street, which was not the direct ,^oy 
to Crown-stteet, and in his way passed tlirougli Princess- 
street, and went into a cutler’s shop there. It w'as incumbent 
on a party privileged by reason of his attendance on a court, 
to return immediately home, and not to transact his own busi¬ 
ness by the way. 

The Solicitor-General cited JLigktfoot v. Cameron (a) as a 
much stronger case than %his, where the privileged party had 
unnecessarily remained in court from the morning till five in 
the afternoon, and had then adjourned to a tavern to dinner. 
The merely entering a shop on the way, would not destroy the 
defendant’s privilege. 

Per Curiam. Ko doubt this party ought to be discharged. 
That this is such a court as privileges parties and witnesses 
who arc attending there from arrest, considering that the 
defendants there arc debtors against whom Judgments have 
been pronounced in courts of record, and that they are dis¬ 
charged there under the authority of a court erected by the 
legislature for that purposed wo feel no dopbt. If^ then, that 
is tlie case, never was there a stronger instance, nor one in 
which justice more demanded the discharge of the defendant, 
thw tbe present case. The plmntiff decoys the defendant to 
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ihe court, for tlicrt cftn be no doubt, that to arrest luni Was 191^. 
one of the plaintiff’s objects: the defendant does attend tlje 
court, is not cxamilicd, in his way liome, he is arrested. Tltc n. 
officer swears the * defendant was not going the direct way 
home. 1’hat ought not to be left to be measured by the con- * [ 358 j 
fciencc of the officer. A party is not bound to go the nearest 
way home; and if be do not abuse the privilege for the pur¬ 
pose of going about other business of his own, of which no 
evidence appears on these uffidavits, we must say that he is 
entitled to his discharge. 

Rule absolute. 


Fbbbm and Another, Assignees of Young, a Bankrupt, w. 

COOPBR. 


20 . 


T flS was an action for the rescous of goods distrained 
upon the estate which had belonged to the bankrupt, 
for rent due from his tenant, and the declaration stated the 
distress as made by the plaintiffs, and alleged the wrong as 
done to their possession; it was now discovered that the tort 
liad been committed before the assignment to the plaintiffs, 
during the time that the effects were vested in the provisional 
^ignecs; whereupon Marshall Serjt., although two terms 
had elapsed, now moved to amend by adding other counts 
founded upon this state of facts. 

Best Seijt. shewed cause in the first instance, contending 
that this amendment was equivalent to an entire new decla¬ 
ration for a new cause of action, which after two terms was 
not admissible. 

MarskalL It is the same cause of action, only differenlly 
described. 

Gibbs C. J. The rule not to amend after two terms applies 
only to the adding a count for a new cause of * action, because 
after two terms the plaintiff is out of court unless he has 
declared, and cannot declare without a new writ: but here 
it is only desired to state the same cause of action in a dif¬ 
ferent way, and the rule does not apply, (a) 


In an actiuu 
by tliu a.ssig. 
nccs of a 
bankrupt for 
a rc-xeno, the 
Plaintiffs 
wore permit-, 
ted, after two 
terms, to 
amend the 
deriaratiun, 
wliirh stated 
the wroiip to 
be done to 
lliemselvfx, 
by Ktating the 
wrong to be 
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provi.siuiiul 
a-«igiiec8. 
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the estate of . 
the provision¬ 
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CnAMBRB J. It is on the plaintiffs’ owW risk. 1 have verf 
great doubt whether the action can be maintained on the 
amended declaration. ']['bis action is in tort, and the tort is 
committed against the provisional assignees, before the plain- 
Ufis’ estate commenced. 

Rule absolute on payment of costs, 
the Defendant having time given 
him to plead de novo. 


Nov. »i. Doe, on tlie Demise of Thompson, v. PircHER and Otbers'. (a) 

4 

A gr»«t of r'i iHlS was an ejectment brought to recover a farm called 
pi^* tiie MeeHng-hmse farm in the parish J)f Richmamvoorth: 

aSdbc ro**^o^ the trial at the Hertford spring mssizes 1815, before 
build a vault ChambreJ, a verdict was found fur the Defendants, Uritb 
a^d^'^on Ri*®rty for the Plaintiff to move to set it aside and enter a 
the lud, and verdict for the plaintiff. The Court, upon the motion, in 
raMtobe JEaster term 1815, durected the facts to he stated in a case, 

subbtattce was, that Jane ffileon, being seised in fee 
Ao^domrandof all * tlic premises, by lease and release, reciting that the 
1 * ^ **"•*-* meeting-house and burial ground, parcel, &c, (except the 
abieuseviiUi-vault and tomb thereinafter mentioned,) had for several years 
been, and then were used by a society of Quakers, at the rent 

ina^deeJTone burial vault and tomb over the same, 

Emiutlon to Standing upon the burial ground, bad been used as a burial 
"adariuble family of the relessor, and that she was dc«>inius 

use-within ibe that the meeting-house and burial ground, (except the vault 
tomb, and the ground next the north side and east end 

*^^thereiore ® thereto in and over the burial 

wold other ground,) should so long as the society of Quakers should think 
^ume” proper to hold the same under the terms and conditions therc- 
deed, which inaftcr mentioned, be held by them accordingly, as a meeting- 
^••cu^****™ house and a burial ground, and the relessor was also desirous 
360 3 family burial vault and tomb should for ever be kept 

iu repair for the burial place of the rclessor and such of her 
family as should chuse or require to be interred therein, and 

(a) See a like case between the same parties in B. R., 3 Maule 4 Selw. 

407. 



IN THB FiFTy-sixTii Vkar OF GEORGE III. 

for effectuating tl^e purposes, the^ relessor was desirous of 
conveying' the messuage or farm, and also the meeting-house, 
burial ground, vatht, and tomb, to*the uses, &c. thereinafter 
limited; for effectuating these purposes, and in consideration of 
IOf., the rclessor, according to her estate and interest therein, 
and as for only as she could or lawfully might, granted and 
released to Mavor and Smithy the Meetinff-tumse farm, with the 
several pareeis of land thereunto belonging, and also the 
meeting-house, and burial grounfl, and burial vault and tomb 
standing thereon, to hold the same to Mavor and Smith and 
their heirs, to the uses, upon the trusts, and for the intents and 
purposes thereinafter declared, viz. as to the meeting-house 
and burial ground, except the vault and tomb, and the ground 
next the north side and east end thereof fot* six feet, to the 
use of Mavor and SfmUh, their heirs and assigns, so long as the 
meeting-house and burial ground (except as excepted) shbuld 
be used by the society of Quakers, as and for their meetiiig- 
lif^se and burial ground, and so long as they should pay to 
and Sirnth, their heira and assigns, the clear yearly rent 
of tWo pounds and ten skillings at Michaelmas, and also should 
completely repair the meeting-house and the walls, &c., and 
fences of the burial ground : it being the intent of the reles!M»r, 
and the aforesaid conditional limitadon to the use of Mavor 
and Smith being upon trust, that the meeting-house and burial 
ground should thenceforth be held by the society of Quakers 
in the same manner as the same had for several years past been 
used by them, provided they paid the yearly rent, and kept 
the meeting-tiuuse and burial ground in repair as aforcsai<i; 
ami after the dctermiiiatiuii of that conditional estate, as to 
the meeting-house and burial ground, and from and imme¬ 
diately after the execution of those presents, as to all other tli< 
premises, to the use and behoof of, and as to the yearly rent 
two pounds and ten shillings during the continuance of that con¬ 
ditional limitation, in trust for, Mavor, his heira and assigns, sub¬ 
ject to the proviso or condition thereinafter declared; and im¬ 
mediately after the determination of that conditional estate, to 
the only use of, and in trust for Smith, Ills heirs and assigns 
i'or ever. Provided, and it was thereby declared, that the 
estate and interest thereinbefore limited, in severalty to Mamr, 
his heirs and assigns, of and in the premises, were so limited 
upon express condition that he and his heirs should at all 
times thereafter repair and ntaiiitaiu the vault and tomb, and 
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all the brick work, .stone work, rails, pales,/'and fences thereto 
belonging, and if iieeil were, should completely and entirely 
rebuild the same, agrcea[ile to their prese4it dimensions, and 
also should at all times permit the same to be used as a family 
burial vault for the interment of the relessor or any of her 
family, who might desire, or be required to be interred therein. 
And ill case Mavor and his heirs should at any time thereafter 
neglect to repair, or, if need were, to rebuild the vault or tomb, 
or should not permit the vavlt to be used as a fiimily burial 
vault for the interment of tlie relessor, or any of her &mily 
who might desire or be required to be interred therein, then 
the use, estate, and interest thereinbefore limited in severalty 
to MavoTf and all bencht and advantage thereof, should thence¬ 
forth cease. Provided that Smithy and his heirs or assigns, 
might enter the burial ground to view the condition of the 
vault and tomb, and of all wants of reparation give notice to 
Mavor, his heirs or assigns, to repair all such decays; and 
provided that in case the society of Quakers should at any 
time thereafter, during the trust thereinbetbre mentioned for 
them, and during the lives or life of the relessors Manor and 
Hhnilhj or of the survivors or survivor of them, or within 21 
years after the death of the survivor, be desirous of erecting 
a new meeting-house for their use upon part of the ground 
thereby released, near the burial ground, instead of repairing 
the then present inectiiig-lioiise, then the society might make 
use of any part of the orchard belonging to the farm, and 
ne.vt adjoining to the west side of the burial ground, so us not 
to exceed in any part from east to west twenty-five feet from 
the then present west fence of the burial ground, for the pur¬ 
pose of making commodious way.4 to the same. And imme¬ 
diately after erecting the same, such new erected meeting¬ 
house should be, go, and rcmaui to such and the same uses, 
upon such and the same trusts, and subject to the same con¬ 
ditions and limitiitions, as were therein before expressed and 
deefared respecting the then present meeting-house; and then 
the present meeting-house, and the ground whereon it stood, 
should thenceforth be, go, and remain to such and the same 
uses, &c. as were therein declared concerning the messuage 
and farm, other tlian the land whereon the.jpew meeting-house 
should be erected, freed, and absolutely discharged from tlie 
trust therein before declared concerning the society of Qua¬ 
kers. The indentures of lease and release were scaled and 

delivered 
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delivered by the n^cssor in the presence of two credible wit- 
Eesses, more than 12 calendar months before her death, and 
were duly enrolledi in Chancery. The relessor, by her will 
subsequently made, and duly attested to pass real estates, 
devised all her freehold property to G. Thomson, the lessor of 
the plaintilT, in fee, and on the 9th October 1810 died without 
altering or revoking her will, and to the time of her death 
received the rents of the Meetirig~house farm, and of tlie meet¬ 
ing-house and burial ground: Mavor since her death had 
become a bankrupt, and the defendants were his assignees. 
The question was, whether the premises in the declaration 
mentioned passed by the deeds before stated. 

Best Scijt. contended that the release of these premises was 
void, and that they therefore passed by the will of J. Wilson to 
her devisee. It is admitted that the meeting-house, and 
burial ground did not pass by the deed, because they «re 
given upon uses, which are, within the meaning of the statute 
9 G» 2. c. ^., charitable uses; the third section of which, 
“ absolutely annulling and avoiding all gifts, grants, convey- 
ances, appointments, assurances, transfers, and settlements 
“ whatsoever of any lands made in atiyothcr niannerorform than 
** by that act is directed,” vacates not merely the estate which 
is limited contrary to that act, but the entire deed, and all 
matters therein contained, and therefore avoids this conveyance 
of the messuage and farm, and the future use of the present 
meeting-house, which was intended to arise in case of the 
erection of a new one. This construction of the statute is 
supported by the case of Norton v. Simmes, (a) where it is laid 
df>w». “ Upon the statute 23 H. 6. if a sheriff will take a 
bond for a point against that law, and also for a due debt, 
** the whole bond is void, for the letter of'the statute is soj 
“ for a statute is a strict law, but tlic common law doth divide 
“ according to common reason, and having made that void 
** which is against law, lets the rest stand.” But further, the 
uses declared of the premises are void, because the reserva¬ 
tion of the 21. 10«. rent is a limitation for the benefit of the 
donor, prohibited by this statute, and the. conditional limita¬ 
tion over to Smith, a person claiming under the donor, in case 
Mavor should not repair the tomb, is also prohibited by the 
first section. This too is not a grant of one part for a legal 

(rt) Tlob. 11. 
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purpose^ and of another part for a prohibit^ purpose, but the 
whole purports to be conveyed for the prohibited use; it is 
for effectuating the purposes aforesaid,^ that the deed con¬ 
veys the meeting-house farm, as well as the meeting-house and 
tiie other premises; and another part of the deed shews that 
it was necessary to convey the whole for this purpose j for the 
donor has an ulterior object, namely, that if the Quakers shall 
elect another spot for a new mee^ng-house, they^ shall be at 
liberty so to do. Tlie wholhof the premises, is therefore liable 
to this prohibited use, until the Quakers ^have made their 
election; the whole is also liable to the repairs of the tomb 
and Vault iu case the rent of 2L Kh. be insufficient fur that 


purpose. 

Bosanquet Sorjt. cmtrh. It has not been attempted now, 
since the decision to the contrary in the King’s Bench, {a) to 
argue that the condition for keeping the tomb and^ vault in 
[ 365 3 i-epair is a charitable use. Neither is there, any ground for 
the position that because the farm is conveyed by a deed which 
does contain a charitable use, the urhoie is void, either on the 
words of this statute, or on general principles. The general 
principle is, that if any void limitation be mixed up with good 
matter, wiietlier against a statute, or against the common law, 
the good part stands, the rest is void. Pigot*a case. (6) But 
it is said, if there be a statute, the statute over-rides all. That 
depends on the wonls of the statute. Tlicvstatute of 23 JT. 6. 
declares all bonds shall he void if not made in a certain form. 
A bond is one entire tiling, and creates one entire debt. It 
is there said the bond shall be void, but this statute does not 
say that the deed shall be void, hut all gifts, grants, convey- 
- ances, appointments, assurances, transfers, and settlements 
shall be void, wliich must be taken reddendo gbigula singutvi. 
There are many cases upon charitable uses in Chancery, but 
none wherein die whole settlement has been set aside. The 
cases which have been decidipd on the property-tax acts, are 
much stronger than this, tlie statute is, that ail covenants and 
contracts for jiayment of any rent or interest without allowing 
the deduction, shdll be void; yet it was held in Howe v. 
Sti^e (c) that the covenant was only void pro tanto. It would 
be most mischievous, if a different doctrine were to prevaiL 
Adam and Lambert^ case, (d) on the statute 1 JEd. 6. c. 14* 

(«) 3 Matde ijf Selv>,\07. (<") 15 JEmI, 443. 

(A) 11 Go. Sr. b, (rf) 4 Co. 100. 111. 


which 
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wliichgaveto theicrown lands given for superstitious pur¬ 
poses. " If land of |lie yearly value of 20(« per annum be given 
upon condition, or to the purposes ftilloiving, to find a priest 
to pray for souls, and that the priest shall have for his salary 
■101., and to distribute between 20 poor men and women 
other 10/. yearly for ever for their siistentation, in that case 
the king shall have but the 10/. limited to the priest, and not 
the land; but if the same lapd had been given to find a priest, 
and for the maintenance of SK) podi* men, in that case the king 
should have all the land.'* If, then, the limitation of the farm 
be distinct'from the limitation of the burial ground to a super¬ 
stitious use, there is no pretence for saying that the deed is 
void. There is no pretence in this case to say that the one is 
so mixed with the other, that the Court cannokseparate them. 
The dee<l begins with a general recital of the purposes of the 
party. The heir at law has recovered the meeliug-hoiisc hUd 
burial ground, inasmuch as the limitation was void as to tliat, 
and with it Is gone the condition for rebuilding the meeting¬ 
house elsewhere. The relcssee has this farm subject to re¬ 
pairing the tomb'<^ the settler, wliicli is nut a eliaritable use, 
luid therefore the statute need not be complied with in respect 
to that limitation; and it is no objection that there is a reser¬ 
vation or limitation over for the benefit of the donor; the first 
answer is satisfactory, that tlic repair of the tomb was no 
charitable use, and therefore no matter wlietlier a condition 
wore affixed to that estate or not. The 2f, 10«. was not 
reserved out of the farm, nor out of tlie tomb, but was to be 
paid by the Quakers but of the meeting-house. It is said there 
is a limitation to Smith: of tlie farm there is so. But it is no 
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condition applied to the lueeting-hoiisi': it, is no reservation . 
out of the charitable use; it is a condition u|)plied to tlie limi¬ 
tation of a tarin, whicli the party may well annex to it. A 
devise for keeping in repair a person’s own house, or the fences 
of his field, is not a charitable use. All the cases respecting 
charitable uses have been, where some public benefit has been 
intended, not for the testator’s own benefit. A devise (a) of a 
botanical garden near CheleeUf to be kept up for ever, was 
held a charitable use,* because the testator had said in his will f 3(‘7 1 
that he thought it^wrould be a public benefit.. The doctrine, 
held in Durour v, Motteuse (6) cauiiot be applied to this case. 


(a) Townletfv. BedwtU, 6 Vti. 191. 
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1815 . That was a bequest of 1200{. to be laid ou/in the purchase of 
lands, part of which were to be a fund for perpetual annuity 
». of 102. per atm. to a minister to preach a sermon once a year 
PircHER. ijq jjjg meijiory, which the Court held to be a charitable use,- 
and also to keep his tomb-stone in repair^ and the incriptions 
leg'ible thereon and upon the stone against the wall reciting 
the gift; and the Court held the latter part was mixed up 
with the other that it could not be distinguishe^|- and there¬ 
fore was void for the whole: but it never occurred to the' 
Court that the whole was void because a part was. Even 
supposing this condition of maintaining the vault aud tomb to 
be contrary to the statute, it foUs within the principle that the 
illegal condition is void, and the grant of the land good, for 
this not being a«case within the statute of Ed. 6., the land doci 
not go to the king. 

•Acs/, in reply. The whole of the limitations are to a chari¬ 
table use. Durmr v. Afotteux is in point for the plaintiff. It 
is said, this is a selfish use. But the keeping a tomb for the 
donor's self and his family, is not like thC keeping up a house 
for himself and his family: it is the perpetuating an idle va¬ 
nity, as I-iord Hardwicke expresses it, but it is not therefore the 
less a charitable use. The purchasing masses for the soul of 
a donor is as selfish as this, yet it doe.s not therefore cease to 
be a superstitious use. In Pigot's case, u^cre liord Coke 
speaks of conditions which«arc against law, it nnist be intended 
of common law; if they were against a statute, it would have 
C ] been so expressed. The counsel for the defendant has not 
impugned the distinction between instruments void by com¬ 
mon law and those which are void by statute. Nortoti v. 

, Simmes has been, recently recognized in Greenwood v. The 
Bishop of London; (a) and thoygh there w'as clear simony, the 
Court held that it only vacated what M’as simoniacal, and they 
maintained what was good. The property-tax act does not 
avoid the whole assurance: it makes void only the ** covenant 
or contract.'* It is said, if a part he given to superstitious 
iLses, and part not, the first only goes to the king; but that 
is by reason df the words of the statute, which are, that so 
much as is given for superstitious uses shall pass to the king. 
The whole deed therefore is to all inienfo void. No answer* 
has been given to the second ground. At all events the plain¬ 
tiff is entitled to a verdict; for if the use declared of the 

(a) Ante, v. 7*7. 
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mcetiDg-hoiisc is r| charitable use, then the ground destined 
for a foture meeting-house is directly given for a charitable 
use, and the plaintm must recover that: if otherwise, the 
society of Quakers may immediately take that land and apply 
it to that use: but in tnith the gift is all one, and the limita¬ 
tions not several but one, and the plaintiff must therefore reco¬ 
ver the whole; at most the uses are several. The preamble of 
the statute ^ EUz. c. 4. has been mentioned as an enumera¬ 
tion of chariihble uses, which contains none for the sustenta- 
tion of tombs; but the inference is not fair, for that statute is 
rcstrictcHl to charitable uses sti'ictly so called, but the pre¬ 
amble of this act shews that it meant to go beyond that line. 
The mischief intended to- be hereby remedied was the render¬ 
ing property inalienable, to which this grant^exprcssly tends, 
for the benefit of no person whatever, but only to perpetuate 
the vanity of this-lady and her posterity, which is directly within 
the mischief. 

Gihks C. J. This is an ejectment brought for the reco¬ 
very of certain premises In Herffordshirc. As to a part of the 
premiises, namely, th<; meeting-house and burial ground, I am 
now to take it, that they have botm already recovered by 
ejectment, and that tliis action is brouglit for the residue; and 
tlic fpiestiou is, whether the deed be void as to that, by the 
statute 9 G. 2. c. 37* It is argued to be void on three grounds. 
First, if it be void as to part, it is said, it must be void as to 
the whole. If the olijcctiun had been derived from tlie com¬ 
mon law, it is admitted, that wouUl not be the consequence; 
hut it is iirgc<i that the statute makes the whole deed void. 
A:j the connscl for the plaintiff puts it, there is no difference 
between a transaction void at common law, and void by sta¬ 
tute; if an act he prohibited, the^ construe cion to be put on a 
deed conveying pn>perty illegally, is, that the clause which so 
conveys it, is void equally, whether it be by statute or coinnioa 
law: but it may happen that the statute goes further, and says 
that the whole deed shall be void to all intents and purposes; 
and when that is so, the Court must so pronounce, because 
the legislature has so enacted, and not because the transaction 
prohibited is illegal. 1 cannot find in this act any w'ords which 
make the entire deed void. The words are, “ all gifts, grants, 
conveyances, appointments, assurances, transfers, and settle¬ 
ments whatsoever of any lands, or of any estate or interest 
therein, shall be absolutely, and to.all intents void.’’ 1 think 
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this grant of that interest in land, which the terms of tlie 
grant is to be applied to a charitable use, is void j but 1 think 
tlie statute makes nothing more void, auQ that the deed, so 
far as it passes other lauds, not to a charitable use, is good. 
Theretbre that argument fails. The plaintiff's counsel' next 
insists that the residue of the land is applicable to a charitable 
use, becau.se the condij^u i.s that the donee shall keep in 
repair a vault to receive the body of the douor.d^>'any of her 
family. Wc agree^wit^ tbtvCourt of l^ng’$ fidiish that tliis 
is not a charitable use, ind the plaintiff's <touasei seemed to 
feel the argument that this y^as not a charitable use, and 
therefore tried to argue tliat tiiis was a quoliMsharitable use, 
and that the statute meant to include all provisions tending to 
perpetuities. It certainly means to provide against perpetui^ 
tics in limitations of lands for charitable uses, but it is con* 
finotl to those uses. It is next urged that the conveyance is 
void, because it is subject to the right of the society of Quakers, 
to take any part of the laud when they please. It is a suffi¬ 
cient answer, that no part is now appropriated to that pur¬ 
pose, and that that part of the deed being determined to be 
void by the statute, in which wc agree, they never can possess 
it; there must therefore be 

Judgiueiit fur the Defendant. 


MiLLita r. Pabnkll. 

makesTsd-. LENS Scijt. had on a former day obtained a n^le nisi to dis- 
vTrnof^i* ®****’ff® custody the Defendant, who hai been taken 

faeiat, the in execution under a writ of capias ad satisfaciendum, upon the 
nottokfSe' ground that the Plaintiff had previously sucil out a writ of 
etKcntion^un under which the sheriff had seized goods q|,^feater 

Ser a writ of vahic than the amount of the judgment, which writ vims not 
returned. 

ihe writ of Best Scijt. on this day shewed cause ii^iiist the rule, upon 
ground that the plaintiff had not tlpld the gowls taken 
*^^ons the of Jieri facias, but bad afiSw some wrecks aban- 

Muiireofthe doned that process, which he contended that he was at.liberty 
|too^. ^ thereupon to sue * out hia writ offerifadsis'. It was 

* I- ^ 3 the common practice, be said, to sue ut a writ fieri facias 

an 
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;ujd a writ of capim ad saib/aciendum iogethni*. The merely 
seizing and abaud^iiiig the property, is not such an execution 
of the process, as ii|cds delay the issuing of the second writ till 
the ilii'st is returned. 

£fe7iSf in support of his rule, coutcndcii that the writ oi fieri 
faciasj while uiireturiied, would always be a sufficient plea for 
tlic plaintiff or the sheriff in trespass for the seizure of the 
goods, and that it therefi)re ought to be I'etunied, because the 
plaintiff ought not in Justice to b^fumished at the same time 
with a legal justificutiou for taking, and detaining both the 
goods and the body. Even a Iptatum fieri facias to levy the 
residu#.*, cannot, legally be sued out before the return of the 
first writ, (a) The plaintiff is bound first to state to the 
Court what he has done under the first writ, ami obtain their 
{lermisslon to abandon it, before he can sue*out the further 
process. • 

Per Qtriam. No doubt, a plaintiff having sued out a writ of 
fieri faciaSf may, if lie pleases, omit to execute the fieri fasiast 
and take out a writ of capias ad satisfaciendum^ and execute 
that before the fieri facias is returned or returnable. But there 
is also no doubt that if the plaiutilfdoes execute \\\s fieri facias^ 
lie enimot have a writ of capias ad satlsfaciendtnn till the fieri 
facias is completely executed and returned. This is a middle 
case. So far i.s the defendant is concerned, the goods, to the 
extent of their V&lue, have been levied; and the question is, 
whether the plaintiff, after taking them, may change his mind, 
and sue uwi a writ of capias ud salisfaciendum without return¬ 
ing his former ^vrit. If (bis might be, it wouhl confer a power 
tliat might be much abused. If the fieri facias be returned, 
there is something to bind the plaintiff, and to limit for how 
much he shall have the body, by shewing hbw much he has 
already gotten. If a plaintiff might take goods under a fieri 
fuciaSf and hold them a month, or the greater part of the long 
vacation, and then change his mind, and say, “ I will not sell, 
but will take the body of the defendant under a capias ad satis¬ 
faciendum,'* it might be the engine of very great ojipression. 
'J'he plaintiff may, by the practice of tlie Court, sue out both 
these processes together, if he will, and may use either the 
one or the other, as he sees advisable, but by using the fieri 
facias first, he makes his election, and after having so elected, 

(j) CojtpenJule v. Debosmirr, BariwSf V13. 

Vot, VJ. T he 
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he cannot use the otlicr process, till after the return of the 
first. We therefore think, that this writ of capias ad saiisfa- 
ciendutn, beingf sued out after the Jkri fakas had issued, aud 
after the sheriff had taken the goods under it, and before its 
return, cannot be supported. 

Rule absolute, but on the terms 
-l- of bringing no action against 
the sheriff. '* >. 
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Forstbr, Demandant; Forstkr, Tenant; Darcy Bolton 

and Wife, Vouchees. 

TheCoartwiiirn^Hp; Vouchees who lived in Canada, had in this recovery 
of at- put in their place two persons named, “ as their attornies 
i* thc^dced*of scveiidiy to gain or lose in a plea of land,” not 

the party. saying ‘‘ against Samuel Forster,” the Demandant, as they 
vowhee’s^*** regularly ought to have done; and upon account of this omis- 
warrant of at- sion, the officers rcfilscd to perfect the recovery. Frere Seijt. 
recowr^ ** DOW movcd to amend the warrant of attorney, by inserting the 
tiic body'of ” against Samuel Forster," upon the authority of the 

the warrant cases of Skaw, Demandant; Le Blanc, Tenant; Ramsay and 
isainiTwhom Fouchces; (a) and G’JBncn, Vouchee $%ib) and the Court 
the plea of expressing dissent, he was supported' by the secondaiy, who 
wherein the Stated, that it had long been the daily practice of the Court 
attorney was to amend warrants of attorney. This motion beinff disallowed, 

made, but it , , , 1 , . . . . 

appeared by he then moved tliat the recovery might pass notwithstanding 
engro*»*cd*at omission of these words, for which he conceived there 
the head of was suflicicut authority Oil t|ic face of the instrument. By 
of^attorney* practice of this Court, the pracipe is engrossed at the 
wiiotiie de- head of the same parchment on which the warrant of attorney 
the Court heici is taken, and the prmcipc is,command William Martin 
tllority'inust <^*'**^ justly and without delay he rentier to Samuel 

refer to that Forster," &c. from whence it may he plainly coli'edted that 
Ey®^p*pr»ril P**'**'^ whicli Dorcp Bollan and wife make their 

pe, and per- attoriiies, is the plea of land against Samuel Forster in the 

iwoveryto ^^me instrument above innutioned, arid the warrant of at- 
pass. 


(a) Ante, tv. 9a. 


{b) Able, iv. 196. 


torney 
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torncy is tlicreiui^ in Us present state sufficient. Enough 1815. 
appears on the fac^of it to * guard against fraud, by rendering 
it impossible that the parties who executed it should not know Demaodant. 
by the perusal, what the transaction was, and it plainly ap- 374 ] 
pears by the context, that the omis^n was accidental. 

The Court held, as to the proposed amendment, that the 
cases cited were not well considered, and when they passed, 
it was not adverted to, that the instnimcnt sought to he 
amended, was the deed of a part/, /fhey could not take on 
themselves to make it appear that the party had executed a 
iHtfereiit deed from that which'he really did execute. But they 
allowed the recovei^ to pass, on the ground on which it was 
very properly moved by the counsel. The practice of the 
Court reijuiretl the instrument to run in that form, containing a 
recital of the writ, whereby it appeared wlio were the parties 
to the plea. They therefore thought th^* warrant of attorney 
must be taken to refer to the plea of land, the commence¬ 
ment of which was therein above stated, and that therefore 
it was in substance a making of an attorney in that plea. 

Fiat, 

In the case of another recovery moved by Blossct Serjt. on 
the last day of this term, where there was a similar omission 
in the ^varrant of attorney to name the tenant against whom 
the pl(‘a of land was, the Court in like manner permitted the 
recovc'ry to pass, supplying the defect by r(?’eri'nce to the 
jirATtpe at the bead of the warratit of attorney. 


C 375 1 


Evbrtu V. Hannam. 




FIIHIS was an action upon a jioliey of insiiranee at and 
from any port or ports iu Jutland to Jjith, elVected in 
1814, for 21)00/. upon the ship, and 1000/. on the freight: and 
a loss was alleged by seixure by persons nuknown. Upon the 
trial of the cause at thesittings after TrhiHi/ term 181.'}, at (Juild- 
luil/AwXovc Gibbs C. J. it appeared that the vessel was laden with 
barley, rye, and otits, and that she was lost, hi-ing taken by 


Whrrp UiA 
inastvr of a 
vessel, ron- 
(leiniicil lor 
a breaeli of 
blockade, 
swore he ivai 
l>onntl fur 
another des¬ 
tination. held 
that this did 
not so dia- 


affiiiu Ills owner’s privity and eoiisent to the biraeh of Idoehade, ns to enable the plaiiititf to 
retiovcr as for a loss h\ l>ai-ialr>. 

'1 2 tlie 
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1815, the Sicedes. The power of Sweden wjasi then blockading' 
Evertu ^wajoy, and had notified the blockade to (j-eat Britaui,. The 
V. master of the vessel, beiiAT examined as a witness, stated that 
Hannah, the ship was bound for Lett^ but that she ^d, against his will, 
been (Iriven^by a curr ^^a jearer to the coast of Norway than 
he intended to have that he did not intend to go into 

any port of Norway^ and that when he was tiikgn he was 
steering direct for Leitk^ The Defendants pre^ii^’a sentence 
of the Swedish court of a^imiralty, ,ix>ndcmni^‘^the vessel 
U|)on the ground of her having violited th^>loekade of 
Nonvay, and insisted that was an answer to me PlaintifT^s 
case, being conclusive evidence of the fact, and‘'that therefore 
the master’s testimony could not be received to the contrary. 
The plaintiff urged that, admitting the Swedish sentence to 
, be conclusive evidence, it went no further than the point of 
tlic breach of blockatle, but did nbt disprove the master’s 
evidence that the vessel was boiind'^or Leith, w'hich was con¬ 
sistent with the sentence, by supposing that the master had 
barratrously carried the ship towanis the coast of Norway, 
and upon this proof of barratry, the plaintiiT was still entitled 
to recover. The defendant insisted that the evidence did not 
clearly raise the inference of barratry, but he urged that even 
[ 3/6 ] 6ie fact were so, the plaintift’ could not recover on this 
declaration, because there w'as no count/or barratry. A ver¬ 
dict passed for the plainti^, subject to tll^i^poiiibs, which his 
JLordship reserved, first, whether tLe sentence conclusively 
proved a breach of the blockade; secondly, whether the sen¬ 
tence proved the master to have committed an act of barratry; 
and thirdly, whether the plaintiiT could recover without a 
' count averring a doss by barratry. 

Accordingly Vaughan SerjU in this term obtained a rule 
nisi to set aside the verdict and enter a nonsuit, against which 
Shepherd, ^olicitor-denenil, and Best Seijt. shewed cause : 
As to the fii^t point, they admittip^|he sentence was cgnclusive 
evidence of the breach of blockade, but that the msd^l^r’s i;.esti- 
inony was to be received, so far as it was consistent with it<‘ As 
to the third point, the existence of a more remote cause of loss, 
which occasioned the immediate ca^q^ Alleged in the declara¬ 
tion, cannot be set up to disprove th^^xistence of the imme¬ 
diate cause alleged. Hodgson v. Malcolm’, (a) Nor is it 


(«) Z Nm Rep. 336. 


necessary 
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necessary to state tlie remote cause. Heyman v. Parish, (a) 
If, indeed, the mwe remote cause were the act of the plaintiftj 
then it would be a defence, not bqpause it disproved the alle¬ 
gation of the immediate cause of the loss, but because the 
plaintiff could not recover for a damage occasioned by his 
own act. The immediate cau^^f the loss here was by 
seizure occasioned by a breach of blockade, the more remote 
cause whick'ddeasioued the breach of blockade is not proved to 
have been the act of the plaintiff; the result of the evidence 
is, that itwp by the act of the master, which is barratry, 
a risk against which the defendants insure him. There is 
siifiicicnt evidence of barratry to warrant the finding of the 
jury. The declaration shews a sufficient ground of action, 
and the plaintiff has proved all his averment^. 

Faughan in support of his rule, urged that it was not 
eveiy deviation from the. ship’s course that constituted *bar- • 
retry, the master might have broken the blockade through 
ignorance or unskilful navigation. The declaration was not 
proved, for it averred that the loss happened while the ship 
was proceeding on the voyage insured, whereas the evidence 
was, that she was far out of her destined course when she was 
seized. But the evidence fails on another ground. It does 
not necessarily happen that the fact is as the sentence repre¬ 
sents it; fur the purpose of shewing the ground of condemna¬ 
tion, the sentence conclusive e,vidcncc, but not for other 
purposes; and it is tiot to be attended with all the same con¬ 
sequences aiul inferences as if the fact were true. Therefore 
the sentence is no evidence that the act of the master was 
barratrous; and there is no other evidence of barratry in the 
cause. The whole of the captain’s tct.timony must be taken 
together, or wholly rejected. But if there ^vere barratry, the * 
plaintiff could not recover on this declaration, for it gives no 
notice wdiatever to the defendant that he is to prepare to meet 
a claim founded on barratry. 

Cur. adv. vult. 

Gibbs C. .T. now delivered the opinion of the Court. 

This is an action on a policy of insurance. The question is, 
whether the assured, shut out from his right to recover in the 
first instance by proof of the violation of the blockade, has 
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1815. replaced himself in a situation to recover;^ by proof tliat it 
was the master, and not the plaintiff, who had been violating 
'^^'*^** the blockade. The plaintiff started this case, by the master’s 
Hannah, swearing he * was off Nomc^i sailing fois XeitA, and was there 
* C 378 3 seized: this evidence, ifit sto^ alone, would entitle the plaintiff 
to recover. I^c defendant put in a sentence of condemnation 
for breaking the blockade. The plaintiff contended that so 
much of the captain’s evidence might be received| and must 
' be believed, as was not inconsistent witli the schtdnee; that 
when the master swears he was making Xifith direet, we must 
disbelieve him, and believe that he did break the blockade of 
Norway, but that we must believe that he did it without the 
directions of the owner, and that therefore he is guilty of bar¬ 
ratry. On consideration we think that this is not sufficient 
cvulence so to fiv the master Avith barratry as to entitle the 
' plaifitiff to recover, without much mote inquiry. The master 
cannot be fixed Avith barratry, unless he acts criiniually; we 
cannot raise that charge on the loose expression that he was 
bound for Leith; he might be so, and yet luiglit liavc orders to 
touch in Norway, Observe, it is on this ground, that we 
think there ought to be a further inquiry; aat do not decide 
on the point of pleading, nor Avhether a sentence of eoii- 
demuation is conclusive evidence up to the extent of fixing 
barratry on the master j Ave only say that in tliN ease there is 
not sufficient ca iilence to pyovc barratry. Wc therefore think 
that the rule must be absolute for a nonsuit. 

Rule absolute. 
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Baxiku t'. Mohoas. 


loTcom'^eTa SoIicitor-Gcneral, moved that the Phniitili, 

Sefe?£nt * who resided in Scotland, might give security for costs, 
abr^oa^to first iustaucc opjiosed ^hc motion, upon tlie 

dve security ground that the Defendant, who aatsw in this eounti'y when 
Ihe^prireof tbc action was commenced, now rcslddi! abroad: he tlien>fore 
tb^KlStr security might be mutual. Jn the ca-e of 

retident abtvad, to koo the dcfcuddiit serin il> foi rotts. 

Dc 
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De la Preme v. The Due de Biron, the Court of King’s Bench 1816. 

refused to onforcAsecurity for costs till the ilefendant had put - 

in bail, and though this action was ^lot commenced by bailable 
process, the plaintiff ought to have security for his debt and Moroah. 
costs, if he gave security for paying costs. 

Per Curiam. The reason is not mutual. TSie miscliief is 
precisely the same, whether the defendant resides in this 
country or not. The plaintiff must give security. 

Rule absolute. 


Moore v. Bowmakkk. 


AW 21. 


T his was an action brought ujhhs a rej»lcvin bond, which A Pcfin.iant 
the Defendant had executed as surety for Shirreff, alloSnot/by 
tenant of the Pluintid^ upon the occasion of a distress for rent time to 
made on the 19th of January 1814. On the 3d of March 1814, rcpiVllI," dTs‘“ 
at the assizes for Sujfolk^ in another replevin cause pending 1'®^, 
and then about to he tried between the same parties, /S/iirre^ replevin bond, 
gave a cognovit, subject to a reference, which, comprehending [ 380 ] 
all differences respecting rent, einbracetl the rc'jilcvin which 
was the occasion of the defendant’^ bond, but it was expres.>ly 
agreed betweeirtbe parties, that nothing in their agreement 
contained should discharge the sureties in the replevin of the 
19th of JauKaiy 1814, and that no proceedings should be had 
in that replevin cause pending the reference. This reference 
and agreement were entered into without the knowledge of 
the defendant. The arbitrators awarded In July 1814, that" 
iShirreffahoukl pay the rent on the 8th of August 1814, and the 
plaintiff, under the cognovitj on the 7th of September entered 
up judgment, and took in execution the stock otShirreff; and 
that being insufficient, arrested him for the residue; he was 
in consequence rendered unable to carry on his farm, and ab¬ 
sconded, leaving the defendant liable on this bond. The plain¬ 
tiff had removed the foplevin cause into this court by writ of 
accedm ad curiain on the 14th of April 1814, gave a rule to 
declare in replevin on'the 25th of May 1814, and on the 25th 
of January 1815, and not sooner, signed judgment of non pros 
for want of a declaration, issued a writ of retorno habendo on 

the 
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the Ist of Fehrmry 1815, and issued a capias against the de¬ 
fendant on the 6th of Jme 1815, returi|abl|, in three weeks of 
the Holy Trinity. Upon^these facts Pe/i Ser|t;. had obttuned 
a rule 7im to set aside tli^ j^ceedings ij{^i^%c^n, contend¬ 
ing that tlic pluintiil’ having by the re^^ce 'given time to 
Skirrefff Ii^‘|hcreby disehargetl the liefendani' aiwl the other 
surely in thcTeplevin: bond. 

Best Serjt. now sfa^ld cause. Tliis rule has bi^n obtained 
upon a supposed analogy t 4 ,the eas(;s of bail. ,^tat the facts 
are not similar; all the cases where baf^ave be^h discharged 
have proceeded on the ground that the Irail are if&r a time pre¬ 
vented tram doing that whieh tlu'v have a right to do. In 
the case of .Bricku ood v. (a) the Court htSd that as the 

bail were tjtot prevented from surrendering their principaU 
they wer&.not discharged. It is common practice to take a 
verdict at nisi prins subject to a refbr^co, but it never yet was 
heard of, that by referring a can^eji"*"® disi^arged 

in a case where there has been a verdict. The bail may be 
put in a^worse situation, ami yet not discharged, by the de¬ 
fendant giving a for he thereby accelerates execu¬ 

tion; but it w'as nevertheless held in Hodgson v. Nugent {b) 
that the bail were not thendjy discharged; but independently 
of that case, which’ has been questioned, the principle on 
tvhich the bail are discharged or not dii^charged by a cog- 
'mvitf is laid down in Croj^ts v. Jo^ot^c) and BctmUeld v. 
Ttnser, (d) and it docs not entitle defet^^ to his present 
application. 

Pellf con^a $tf^l that that priiicijjle did not operate to 
prevcntdiis ma^ng the rule absolute. The agreement of 3d 
March 1814, and ^1 the Subsequent ^proceedings in conse¬ 
quence lhereof,.,tJok" place without the jirivityof the detend- 
ant, who in consequence of Stiirreff ami the plaintiff* entering 
into these terms, was deprived of all chance of iiulemnity. If 
tlie replevin cause in which the defendant was surety, bad 
gone on to judgment in the regul^ course, pndiably the present 
defendant could in some manner have proceeded agaihstf^those 
goods which the plaintiff*September took in execiilion. If 
the now plaintiff* !|^d used chie ililigenc^ might have had 
judgment of non ^rros against <^^30lh May 1814, 

whereas the defendant has no imfu'c hf any proceedings till 

(a) iule, V. (>14. (i) dnle, V. iiii). 

fbt I'. W. «;r. {,/) iv. 

June 
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Jum 1815, and in the mean time all the property is swept 
away, * out of whfeb, M the plaintiff had proceeded with dili- moorb 

gcnce in the rcpl^in suit, tlie de/endant would have hml o. 
the opportunity toi indemnify himself by au action against the 
principal. ^ ^ 

Gibbs C. J. The principle was first ailoptcdjl'fi the Court 
of Chancery, that if a creditor gives time of [layincut to Jiis 
principal debtor, without giving notice to the surety, the 
surety no longer remains liable tlie debt. The courts of 
law in late (l|^s havejaoted on the same principle, and aiiplied 
it to the case' of bail'; for when the plaintift’ has given time to 
the principal, the bail are put in a new situation; for as the 
plaintiff could-not during that tiraj|,take the tlefendant, so nei¬ 
ther can the'bail, whose right grows out of the plaintiff’s. 

But what is the present case ? Sureties in replevin cannot at 
any time take the goods <^f the •plaintiff and restore then» to 
the avowant. As ^ the other part of the case, tlic agreement 
between the plaintiff and defendant to refer resembles a rule 
lO refer the quantum of damages, and there the bail arc an¬ 
swerable for the amount: this has no resemblance to the case 
where the bail are prevented from rendering the princl{)al, 
and therefore there is no ground for the a])plicatlun. 

Rule discharged. 


[ S83 J 

Gkrnon V, The Royal Exciiangb Assoranck. 

Aoi'. 24. 

F'llHIS was an action, on a policy of insurance on sugar by An assured is 
the Mar^y from Liverpool to Calais, oil the ship’s port of “ 

discharge in the Jirilish Channel. Upon the trial of the cause time t«r sc¬ 
at Guildhall, tit the sittings after Trinity term 1815, before 
Gibbs C. J., the Plaintiff sought to recover as for a total loss. “»* state of a 
It appeared that the ship sailed on 1st December 1814, and go, before he 
meeting with tempestuous weather on the 20tli, put back into 
Liveqniol. On the same day, one of|he ownci’s there resident, he shall aban- 

don to the 

-J ' < underwriters as for a total loss. 

Where a cargn of sugar dhnaged by sea water came into port on *iOth Decemitr began to be 
unshipped and examined on 2lst, but tlie assured did not receive the complete report of the 
survey till 7th J'muary^ held tliat hn abandonment on 7th Januaiy was made within a reason¬ 
able time, tliongh the plaintiff had in the, meantime contemplated that the loss would be par¬ 
tial, and that the adventure might'he pursued. 

Il a cargo be so much damaged that it is not fit to be sent forward to a market, the assured 
may abandon as a total loss. 

apprized 
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1815. apprizefl his agent in Londott of tier re(iir(%i and that it was 
gTrnon there would be some dami^ge ^•ota the salt water: 

V. this was stilted to the Dofepdaiits on the .who begged the 
The Royal assured would act as iP they were On the 21st, 

Assur vncc. surveyors were employed to inspect the Odimilion of the sugar, 
and the motitcr made a protest. On the ^tb, the owners 
wrote that the cargo had been discharged, and was about to 
undergo a proper .survey, and that from present ap]>earances, 
the number of chests whioh had received damage would nut 
be at all dpial to wlmt they had feared, and might have been 
expected; and they requested the underwriter’s permission to 
proceed with the cargo to the port of Havre, or to the ship’s 
original destination. The<t|pfendants, transactSag no business 
on the 26th, received this; communication on the 27th; they 
refrained from making any obsciwation thereon. On the 29tb, 
th^ owners wTote, renewing their^plication for permission 
to go to a second port, and added, 'that a^r a minutak Inspec¬ 
tion of the sugars, upwards of290 boxes were found to have 
received more or less damage, a number far exceeding what 
f 384 ] rea.son to expect ; and many of the packages, 

which the water was supposed not to have actually penetrated, 
Yvere ncvertli^less bO discoloured by the general humidity, as 
to be much deteriorated, and it was impossible to say how far 
the real injury might extend. Un^lcr those circumstances, 
they had advertised the dgmaged* paft of the cargo for sale by 
auction, conceiving that measure to be the 'best for the de¬ 
fendants’ interest. >On 2d January, the defendants being ap¬ 
plied to for imtrii^ions, declined giving any directions upon 
the subject of the damaged goods. On tlie 7th of January the 
, owners having obmpiyDd a formal proCell anil ccrtihealc of sur¬ 
vey, and of thedinnage of the cargo, sent them to the defend¬ 
ants, adding, that it appeared by the latter, that the gi-eater 
part of the cargo was destroyed, and that the whole had suf¬ 
fered deterioration, insomuch that they could not think of 
sending any part of the cargo Iferward, and they sigui^ed to 
the insurers their intention of abandoning the whole, and tliat it 
would be brought to saleiy>n a day named. Upon the result 
^pf the soles, the Iqss appeoAsd to amount^.somewhat more 
than one-third of the amount insured. Tlilt defendants con¬ 
tended, first, that this was in its nature not a total, but only a 
partial loss; and secondly, tbul if ptherwise, yet the abatidon- 
meiit came too lute to convert it to u total toss. His Lord- 

ship, 
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8hip) pursuing thE^le which he had always adopted in siini> 1815. 
lar cases, left it tU't|e j#y, whether the cai'go was fit to be sent 
forward td’a maiikpt} if it was fit to .proceed, it ought to be V 
sent on; if the plmnti^ Itod a right to abandon, if 

they did it in a^j^^jn^ble time. They ought to have a siifii- Ass'l'kInciI 
cient time to eimmine whether it were'worth while to 
pursue the adventure, and until they bad had an opportunity 
of exercising their juflgment, they ought not to be prejudiced. 

The time taken for communication between London and 
Livet’pool was to be taken into the account, as prolonging the [ 38o J 
period necessary for their election; and he left to the jury 
the questional, whether the time which the plaintiff had taken 
for making hk-abandonment, waSiilonger than was sufficient 
for ascertaining and judging of the state of the cargo. The 
jury found that the sugars were so much deteriorated, that 
the voyage was not-worto pursuing, and that the assurkl Yiad 
abaiidoohd in a reasonable time, and found a verdict for the 
plaintiff for a total loss minus a sum which the defendants had 
paid into court, to cover a partial loss, subject to the latter 
question, which His lx>rdship reserved, Avhether the phiintifis 
had taken a longer time to make thoh’ election than the law 
allowed them. 

tj • 

Shepherdj Solicitor-General, in this term, obtained on the 
authority of Mitchell v. JSdie, (a) a rule nisi upon the point 
reserved, to set aside the verdict, ;;nd enter a verdict for the 
defendant. Hd^ialso moved on the ground that inasmuch as 
the deterioration had scarcely exceeded one-third of the ori¬ 
ginal cost of the cargo, it was not a case wher^^abaudoniuent 
could convert the averageloss to a total loss; andlfo cited 
Thompson v. The Exchange Jssuranw^ (A) and Amlerson . 

V. Wallace^ (c) but the Court refused to extimd the nile to this 
point *' ' 

Lens'and Vaughan, Seijts. shewed cause. They contended 
that the evidence proved that the plaintiff had taken no longer 
time .to form his judgment bh the propriety of abandoning, 
than Whs necessary for tliat purpose; for it was plain from the 
correspondence, that until the of January, when the 
assured first obta^^.. the surveyor’s report on the cargo, he 
was not in possei^n of all the necessary information for his [ 386 ] 
guidance. It appears, that up to the date of the preceding let¬ 
ter of the 29th DecenU)er, tlie assured thought that the voyage 

(ff) l Term Rep, GOB. (fi) 16 East, 2VL (c) 2 Ma^e 4'Sclw. 2i0. 

was 
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Wtt'' capable of bcin«< ]mrs!>iied. ni^re bfKl been the most 
Glbnos good faith in the plaintiiT^ commpmeationa with the 

» defendant's, who refused <o interfere, and le^ all to the plaiu- 
E\< iiANOh discretion and management. ^ 

AbbURAscb. Beat and Bosatiqttetf beijts., contra, stated tlie rule to be, 
that as soon as the assured or his agent has a fair opportunity 
to make up his mind upon the state of the cargo, he shall 
abandon. Alwood, v. Henckill. (a) The plaintiff had jjre- 
\iuusly, by his letter of thd 29th December, giv^ii the defend¬ 
ants notice of his election to send forward the part of the cargo 
that had been preserved, and to sell for the benciit of the de¬ 
fendants that which was damaged, treating the loss as partial: 
and he could not afterwards revoke his electioh. In the case 
of Anderson v. The Royal Exchange Assurance, (6) it was held 
^ that an abandonment of a sunken cargo of provisions must be 
made on notice of their sinking, not a month after, upon their 
being fished up and inspected. The plaintiff is not warranted 
in withholding hh election while he is ascertaining the state 
of the intended market, or <!pcculoting on the rise and fall of 
prices: neither, while he is pursuing his inquiries, ought he 
to do any act that can alter the state of the property, or deal 
with them as if they were his own* There is reason to infer, 
tliat pending the delay which intervened between the 20th of 
Ddembtr and the 9th of Januaty^ the damage occasioned to 
ihe sugars by the sea water had much increased, for want of 
the plaiutiffS speedy care, and it is unfair that this loss should 
[ 387 J thrown on the underwriter. The defendants’ instructions 
to treat the goods as if the plaintiff was uninsured, must be 
taken Wiitli reforcnce to the plaintiff’s election to consider this 
•as a partial loss; if the*defendants had known it was to be 

a total los*., they would themselves have assumed the direction 
of the aalc : and although on the 20th of December the plain¬ 
tiff might not know the precise extent of the injury, he must 
have known enough to enable him then to judge of the pro¬ 
priety of abandonment. 

Gibbs C. J. delivered the opinion of the Court. It is lery 
true that the assured must al,wa)s elect in the first instance, 
whether he will consider a loss as partial, and take to the pro- 
perty himself, or a*- total, and abandon to the underwriter. 
This is the law in all cases wliere the U'^sured has his election 
hy abandoning or not abandoning to treat the Joss as total or 
B) 1 ra,A /ns. 6 Ed 250. (i) f Ea,t, 38. 

partial. 
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partial. But it equally true, that the fir«t infe.taiice meatic, 
after the assured hitehad a convenient opportunity of exaiulii- 
iiity into the circumstance's which render abandonment expe¬ 
dient or otherwise j because it is oil the result of that examina¬ 
tion that he is tO'libakeup his mind, whether lie will abandon 
or not. Let it not be supposed that I accede to the proposi¬ 
tion, that the assured may u«5e this latitmh' as an opportunity 
to judge of the state of the markets, and as the markets fall or 
rise, to elect whether he will abandon or luit abandon, lie 
has no right to govern his condui't by .my such lule. The 
only examination he may make, is into the actual state of tlie 
cargo, to ascertain what is the di'gree of damage, vvithont 
reference to tli^ state of the markets. It is certainly true that 
a certain amount of damage was at first discovered, hut the 
assured did not then think this cargo so iiuieTi damaged, but 
that, as to a considerable part, the adventure might be jnir- 
sued; though a part was necessarily to be disposed of at 
lAverpool. lie so considered on the 24lh ot' De< cmht; in* so 
considered it on the 2i)tli, though on the 29th the plaintiif 
considered that the loss would be much more e\tensive than 
was at lirst supposed. If the plaintitfh.'ul so treated it, as in¬ 
tending to pursue the adventure, after he knew the full extent 
of the damage, I should have thought that the abandonment 
w’as too late; but on the 29lh tin* assured certainly rhoiight a 
part of the cargo was in a state to go on. On the ultimate 
evidence, by tUe letter of /ih Jmiianf, it appears, and the 
jury have disposed of the fact, that no part ol the cargo was 
in a state to g) on. It was not competent to set up this .ihaii- 
donment on the 7lh, if the asMirers w’cre fully appri^d of the 
facts on the 29th; but 1 think it appeals from all the eirciini- 
staiicc'!, that they were not <so apprl^xHl on {the 29th, and that* 
the cargo had not then undergbuc so full an examination a<! 
was afterwards made. They ought to have a reasonable and 
convenient time for their inspection ; if they had been dilatory 
in making their surv ev, it would hav e been a vei*y different 
case: though the plaintiff ought not to be pressed too closely 
on this point, yet, i^ lie had been gross]} negligent, and had 
slept over the bueiiiess, I think it would have been an answer 
to the plaintifTs demand; but here is no unreasonable delay, 
and therefori we think there is iio ground for saying the aban¬ 
donment wa« made at too late a period, and the rule for a new 
trial must be Discharged. 

BaowN 


1815 
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V. 
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;J8J) 

ifti.'i. 


A'a,..24 . Brown t). Garnier. 


tu UoW io'Ldii Scijt. wiovecl to discharge the Defendant out of cus- 

for the hilc tody. Oil R defoct in the affidavit to hold to bail, whieli 
hIriMi to thp stated the defendant to be indebted to the Plaintiff in 151. and 
iietViidant," ^ upwards, for the hire of divers carriagi^of the deponent, hired 
!imi uhoiir to foi' the iisc of tlic defendant. The defenclant, he said, 
dctVndaiii*'’^ might have the use, yet not be answerable to the plaintiff, 
iM»t addiiiit at uiilcbs hc contracted for them, and they might ba%ia been himl 
lllddMifficiput. miother person, who might be answerable to the plaintiff, 
though the defendant had tli^,nsc of the carriages. Another 
obj<‘etion was, that the affidavit stated the defendant to be in¬ 
debted to the plaintiff for work and labour done for the defend- 
tint, but it did not aver that the ivork and labour were done at 
hiv special instance and request. 

Par Curiam. That objection has been held insufficient; and 
as to the first, ** hired to the defendant” implies a contract, 
and is equivalent to saying “ let to hire to the defendant,” and 
though hired to the defendant is not a strictly proper expres¬ 
sion, it i« not an unusual one. 

Uiilo refused. 


L 31)0 3 

«4.l 


Ao<’. 21. 


I 


Williams r. Marshall. 


A licnnoc to 
rxpoit to dll 
hostitp (■oiiu- 
ti} Wits to<oil 

tiiiiii* in li 


ri'^HIS was an action upon a policy of insurance bearing 
date in 1809, at and from London to yimsiertlanif then 
an ho'«tile port, on hides by the ship Constantia: it was tried 


lor expoiiinu at Guifdlmll before Gibbs C.J. at the sittings after TnnUu 
nf leriii 181o, when it was proved that a licence for the voyage 

rh arod at the obtained from the privy council, which was to cou- 

ciiftom-hon-e tinuc ill force until the lOtli of September ffir exporting, and 
th/ath^S/J” the first of October for the ship’s return. The defence 

iemher, and 

on the 12tli lecfived lior deal inf; note at Graretend. No evideiire bein» given hy the assured 
to account for the delay, held that the ship had not exported the caigo liefore tli<* 10th, and 
that the insurance was void. 


was, 
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wa.", that the voyage was illegal, because the ship did not 
sail within time warranted by the licence, 'fhe ship ^y,7I7AM.s 
cleared on the 9th M September at the London custom-house, v. . 
but did not arrive ttt Gravesend, and deliver over the papers nc- Marsiiau.. 
cessary to be the^produced, until the F2th, on which day the 
King’s searcher proved that he delivered to the master, as is 
usual, certain cockets received from London, and a note with 
dates, called a clearing note, which is the latest document 
given to the master, of a vessel outward-bound from London, 
after he has (Wlivered ,^1 necessary papers at • Gravesend. He 
is not required to sij^.^atiy document at Gravesend. When 
any drawback of duty is to be repaid to the master on expor¬ 
tation, he cannot entitle himself to the drawback without pro¬ 
ducing this’clt^ring note. Gibbs C. J. at fii'st thought it must 
be considered tliat the vessel had sailed in dile time, for that 
she had commenced her voyage by dropping down fgam 
London to Gravesend, and licences hud ot late been liberally 
interpreted, but upon the, evidence given by the searcher of 
the custom-house, he rcserve<l the point, subject whereto the 
juty found a verdict for the Plaiiititf. 

Lens Serjt. in this term obtained a rule nisi to set aside the [ 391 ] 
veixlict and enter a nonsuit, against which 

Shepherd, Solicitor-General, and Best and Bosanquel, Segts. 
shewed cause. They contended it w’as not necessary that 
a vessel should have actually sailed within the time limited by 
the licence, where it did not appear^hat she had been deficient 
ill fair diligence, and there was no cause of delay imputed to 
the plaintiffs in this case. Groning v. Crockett, (a) Goede 
Hoop, Pieters, (fc) Schroder v. J^ait,v. (r) The priopiijc is 
thereby established, that if thei'e be no fraud, the ship shall 
continue to have the benefit of thclicei'lee after the time* 
therein inenlioned has expired.* Even on a warranty to sail 
before a certain day, if a ship has broken ground, it suffices, 
lb export, simply means to carry out; and if the iluties are 
paid, and the change of place has commenced, there is an 
exporUition. To export cannot mean to convey without the 
port, for if it did, exportation could not coinmenee, as it is 
admitted it iloc«, on moving from Gravesend, for the port of 
London extends beyond that limit. No decisions had in¬ 
deed occurred on the (piestioii whether tlie act of clearing at 

(a) 3 y>mpb. 85. (c) 3 Camph, 8-1. 

(A) Edwards, Leading Decisions, 0. 

the 
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ion the custom-house would entitle a ship to the benefit of a U- 
WiTmTms * '*^•*7 different question, ^^lat teftijhe.legisla- 

V. tnre may chiKe to fix for entitling parties Co a drawback; and 
M \B8H ILL. is also a material distinction between the construction of 
a revenue act, which is to be construed strictly, and of these 
licences, which are to be construed most liberally j and there¬ 
fore, even itj on the demurrer now pending in the court of 
' Exchequer in the ca.se of the King v. Pauglietj (which is a 

. •‘iiit for the additional duty iiupobcil by the stiit.’^2 G.3. c. 94. 

( 392 J on all hidc>< in Gnat Britain^ and is ^|:esibtcd ^n the ground 
that the defendant's hides were on bo{^ ship for ciq^rtation, 
and had parsed the custom-house before the day appointed for 
tl>e operation of the act to take place, although not yet got to 
Gravesend, and were therefore to be considered asi’Wready ex¬ 
ported,) the de6Lsiun should be adverse to the subject; that 
, wopid not govern this case. “The appointment of Grat*c««ic/ 
as the place where certain acts are to be done, is a mere fiscal 
regulation to pre\eut fraud, for if the draw'backs were to be 
paid in Ltmdon, there would be frequent opportunities to re¬ 
land the good*, and defraud the revenue. But if the master 
of a vessel should chuse to rclinqui<di bis dmwback, it docs not 
appear that there would he any occasion for him to bring to 
at Graicsend, and in that ease no limit for the commenceniciit 
of his voyage cun be as<iigncd, except the clearing at the 
custom-house and breaking ground from Lomhm. In a case 
w'herc the vcs'«el, to all aitpearance, had plainly transgressed 
her limited lime, the onus to excuse the delay ivould be in¬ 
cumbent on the assured; but wlu're the question is on the 
eoiistrti^tion of a doubtful expression, the onns lies on the 
underwriter to shew fraud or laches. And therefore the plaiu- 
*tifi‘ was not calle()on to account by evidence for the ship’s not 
sooner sailing. In the case of the Goede Hoop, Pieters, Sir 
Scott called on the underwriter's to point out how the 
n'Ssured could be benefited by fraud, where hi** apparent interest 
\«'a«, as here it is, to use dispatch. 

Lem, in support of his nde, urged that the meaning of the 
word to export, was to convey out of the port, and not simply 
to carry outwards. There ought not to be two ditfereiit 
meanings given to the word. The embargo which was taken 
as a fact in tlie case of the Goede Hoop, materially distin- 
[ ] giiishes that case from thi«-, and it was not the underwriter 

who was to shew the existence, but the a«surcd by tliat fact 

shewed 
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chewed the absence of fraud. In cases where an excuse is 
admissible^ '^e d^lay is always to be accounted for by the 
assured, and in this case there is no evidence of the cause of 
Che delay. The moment a ship has exported goods, the draw¬ 
back is due, therefore a master would be entitled to receive 
the drawback on breaking ground from London, if that were 
exportation j but he is not entitled to it till he receives his 
clearing note at Graoetend, Tlie ship had on the 10th done 
much towards exporting, but more remained to be done. 
The residue of bis argument was stopped by the Court. 

Gi BBS C. J. 1 should have been exceedingly glad to find tliat 
this licence was substantially complied witli. The voyage to be 
performed was illegal without a licence: one of the terms on 
which the licence was granted, is, that the gqpds shall be ex¬ 
ported on or before the 10th Septemher: these goods were not 
cleared at the custom-house till the 9th of September: thedhip 
had not sailed on the 10th of September, On the 12th she was 
at Gravesend, but when she weighed, it does not appear. 
'Whether she was covered by this licence, or not, depends on 
the question whether she sailed on the 10th. 1 cannot say, 
however I may be disposed to favour the plaintiffs, that the 
clearing at the custom-house is an exportation. Considerable 
light is thrown on the question by tlie fact, that by the regu¬ 
lations, or at least by the practice of this country, the draw¬ 
back is not paid till after the passqig Gravesend ; and there¬ 
fore upon the interpretation, which has prevailed, of those acts 
of parliament which give a drawback, it appears that ships 
arc not considered as having exported till after passing Graves-^ 
end; therefore, with every disposition to favour thhi Jindon, 
we cannot say that the plaintiffs arc entitled^to recover. 

Rule absolute for a new trial, the De¬ 
fendant admitting the two policies as 
stated ill the declaration. 


Vot.VI, 


u 


Sir 
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im, 

Williams 

V. 

Maasbau.' 
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3V#v. 25. Sji* Chaelss Morgan^ Bart. v. Edwards and Otiben. 

«d jiKrty fr IS was an acUon of covenant for rent on tliree several’ 

nake level*, X coUiery leases. Two of the Defendants suffered judg-- 

longiu!^ A ipent by de&ult, and the defendant Edwards j^fleaded non sunt 

ewenantstat-*^**®*® * before Etchards, B, at the Jdlonnmtih' 

edit as all- SfuiDnier Astizcs 1814, a verdict was found for th^^laintiff 

sloughs’: ”hdd upon the second and third counts of the declaration, with 

ihat by the liberty for the defendant to move to enter a gen^l verdict 

Tulefio*cif»ra. , . t 

aarttf, the for himsclf. , 

5ucov«”thU Serjt., in Michaelmas term, accordingly moved upon 

to be the * tbefTrouiid of variances affecting the second and third counts, 
0^*0 Dioved to aiTcst the judgment on the third cotuii. 
and '{'be Court directed the imints to be submitted to them in the 
a fatal vaii-**^ shape of a special case, by which it now appeared, that the 
’^A^deciaia count rccited a lease to the defendants of a colliery, 

lion desdibed with a grant of liberty to dig, sink, drive, run, and make 
iif tiiT** ** pits* shafts, levels, and sloughsthe indenture produced to 
thf allegation, contained a grant of ** liberty to dig, 

decddrni’oed sink, drive, I'un, and make pits, shafts, levels, and soughs.*' 
pwfshe” ot ii. count described the premises demised by the 

^wth’hi therein stated, as being situate in the parish 

the variance Bcdwas and Mont^thcmloyncy then in the oceiipationfe. 
^^i^dsinthp ^hraham Edirards^ * and Amey Edwards.** 

ocriipatiuiis ot Thc "^liQl’hture given in evidence described the premises as 
»t^dc(/<>t s>itil|dte in the ptu^’ishes of i?i dwas and MoneyiheushynVf then 
the sevdal in the several ocennations of ft' Lewis. Abraham Edwards, and 


ocrupatirii<« 
ctA.B.S. (. 

*[ 39:» ] 


&iti](dte in the ptu^’ishes of lit dwas and MoneytheushynVf then 
in the several oeciljiations of IV. Lewis, Abraham Edwards, and 
Ame^ Edwards.” It wu^ objected that there ^were two va¬ 
riances upon this count, for tliat the declaration described one 
parish which bore thc conjoint name of Eedicas and Monet/- 
Ihmshyiie, whcrcjis the deed dciui<!ed laud'« in two parishes, 
one named Beduas, the oth(*r named Moueytheushyne; thc 
otlur was, that upon tlic declaration, thc land a])peared to be 
in the Joint oecupulion of three joint tenant's, whereas several 
pai’ts of it were held by three several tenants. Tlie Court 
treated this objection very lightly. The covenant alleged in 
the third count, and pro\ cd, was for payment of thc rent, 
“ clear of all payments, &c. on account of taxes, &c., whether 
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* inthe.jiatiire of property-tax or not,” on which the objec- MII^ 
don was made in arrest of judgment, that this was an illegal 
covenant, and totally void, ' . v. ^ 

^upherd, Solicitor-General, for the plaintiff, contended, 
diat as it was not necessary to set out the deed, nor did this 
declaration purport to ^ve the tenor; the insertion of the 
word " slough” was therefore immaterial, for, as it was here 
applied, and w^j^i reference to' this deed, it was insensible, 
whether understood of a Wound, *or of a quagmire, and did 
not vitii^; the statement of the liberty to make soughs, 
which was intended, was not necessary to the shewing that 
the plaintiff had a good cause of action for rent, and therefore 
might safd^ he omitted. As to the second point, it did not 
necessarily follow that the words parish of I>. and M. meant 
that B. and Af. were one parish... Part of f l«' land might bp in , 
the parish of J?., and part miglit be in M. If promises w'crc 
described as being in the city of London and Westminster, it 
would be easily understood not to be spoken of one city bear- [ 396 J 
ing that compound name, but that the latter place was de¬ 
scribed sim{)ly by its name, without stating its character, whe¬ 
ther it were a city, borough, parish, vill, or lieu conus. It 
was not necessary to pursue the deed in stating that the de¬ 
mised premises w’cre in a parish, any other adctpiato descrip¬ 
tion of the land would suffice. As to tlie third objection, it is 
disposed of by the cases of Fuller V. Afjbott, (a) JReadshaw v. 

Balders, (A) and Tinkler v. Prentice, (c) 

Pelf for the defendants abandoned the third point. As to 
the second, the word “ slough” cannot be rejected ;.jnjtyany 
cases even the variance of a letter in inisdeseribing a contract 
vitiates the record. The Queen v. Drake, (d) 2d lies, by Powys J. * 

Drewri/y. Tiviss. (e) Buffer J.» lays it down, that a trivial 
variation in setting out a contract, a record, or any wTitten 
instrument, is fatal, Pitt v. Green, (f) The plaintifl’declared 
on a covenant to drain the Cellar Beer field, and the covenant 
in the lease was to drain the .Jllcr Beer field, and the variance 
was hold fatal. The plaintiff describes the. demise iq>on which 
he claims the rent, as a demise wlicrcby he granted the defend¬ 
ant permis^Iun to commit w’astc by making “ sloughs” in the 
land, of what utility such a privilege would he to tlic defciul- 

(«) Ante, iv. 101. (</) Safk OCO. 

(h) Ante, iv. 59. (c) 4 '!'■ ft- 

(c) Ante, iv. 549. (J) 9 Must, las. 

U ant. 
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191^ sntj is not now the point to be considered; his answer to the 

^ ™ whereby the lessor 

V. granted me any such privilege.” The variance therefore is 
Sdwsbps. 'Plig tjijiij count describes all the premises as lying in 

one parish, called JB, and Af., and the deed proves no demise 
of any land lying in any such parish of that name, which also 
is a fatal variance. 

t 397 3 Solidtor-General replied. 

Gibbs C. J. As to the second objection, ftie count which 
describes the premises to lie in the parish of Be^oas and 
Moneythembn/ne, must be taken to mean one parish, which 
bears that compound name, and the deed being different, it 
is a fatal variance. Another variance in tfie second count was 
relied on, and to judge whether it was fatal, we must weigh 
its materiality iii stating the^ deed. The plaintiff does not 
*profbss to set out the tenor of the deed, but to state the 
contract in substance; and if it be mis-described«in sub¬ 
stance, the objection is fatal. The declaration describes the 
demise as accompanied yvitb the privilege to make sloughs, 
and the deed has its soughs: it is urged that these two 
are different things, and we agree, that if the declaration 
describes the demise as a letting, accompanied with a pri¬ 
vilege of doing somediing which the deed gives him no 
privilege of doing, it would be fatal. Suppose tlie word had 
been " slough” in the deed, and the tenant had made an arti¬ 
ficial quagmire, and the lessor had brought an action of wmte 
for it, and the tenant had justified under the deed, 1 think the 
Court would have said, noscitur a sociis, and finding this word 
joineh^itn things which are useful in working mines, and that 
no sj^ purpose cpn be attributed to the word slough, in any 
sense of it, 1 at least should have said, it is a mis-spelling of 
the worrl sough, a thing which is useful for working mines: 
if so, I think this is not here a fatal variance, and that the 
verdict may be supported on this count. 

Cbambbb J. It would have been a wasting of the land to 
[ 398 ] have granted licence to make a slough, meaning a quagmire; 
therefore it cannot be presumed (a) that such is the meaning. 

Judgment for the Defendant on the 
second count, and for the Plaintiff 
on the third. 

(a) But as to the parish, see GoodtitU on demise oF l^mrid^e v. Walttr, 
aittr, iv. 671., (which was not cited), contra; qvuereneemi mlita. 

In 
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* In this case, the other two Defendants having suffered j udg* 
ment by default on all the counts, the prothonotary taxed 
ffill costs for the Plaintiff on all the 6ounts notwithstanding the v. 
above decision, conceiving that inasmuch as the three defend- EnwABOs. 
ants had jointly become possessed of these leases as devisees 
of the oiiginal lessor, (which was tlie fact, and was averred in 
the declaration), the defendant Edwards, who alone defended, of three joint 
would be entitl^ to recover from the others, in the shape of 
contribution, the entire costs df those counts, on which, 
though jj^ey had confessed judgment, he had obtained a verdict, on several 
Pell 1^1 jt. in this term obtained a rule nisi, that the pro- tijj'd^JefendlT 
thonotary might review his taxation. It was sufficiently hard and succeeds 
bn the defendant if he should not be entitled to have costs JS„nt™the 
taxed for him on the two counts wherein the plaintiff had i*iaintiff cw- 

. I t • .1 1 hold Ilia 

unnecessarily set out two veiy long indentures, and had fayetl; judgment on 
but admitting that the practice of the Court did not entitle 
him to the costs of those counts, at least the defendant was not other two. 
liable to pay costs on them. Pensonv.Lee. {a) The plaintiff 
cannot now even maintain his judgment against the other two » entitled to 
on the counts found for the defendant Edwards. Porter v. cmints on 
Harris, (h) .. 

oheplierd, Solicitor-General, endeavoured to support the ggg ^ 
taxation on the authority of Norris v. H^aldron, (e) which 
clearly established the practice of this Court to be, that if the 
plaintiff succeeds on one count, he is entitled to the costs of 
his whole declaration, which was confirmed in Teasdale v. 

Spker. (d) 

Pell ill support of his rule urged, that the practice ha^bcen 
altered in Penson v. I^e, and was now conformable - to the 
practice of the Court of King's Bench. • 

Per Curiam. As the practice of this Court is now settled, 
neither party is entitled to the costs of these counts: the cir¬ 
cumstance relied on by the prothonotary does not take it out of 
the general rule. In tort, the plaintiff might sustain his 
judgment against those defendants who had suffered judgment 
by default, but in covenant he cannot hold his judgment on 
these counts against the two. Therefore the third could re¬ 
cover no contribution from them. 

The rule must be absolute. 

(а) 3 Bos. 4 - Pull. 330. (c) 2 ir. 111. II 09 . 

(б) 3 la\ 03. (ri) 2 Bos. 4 Full. 51. 

WOODROFFB 
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All amend' 
aumtfffthe 
Plaintiffs dc' 
clarati^ does 
fWt neceasaii* 
^ entitle the 
SaAndant to 
plead (fe noiw, 
out only 
nrhere me 
amendment 
alters the 
atateof the 
defendant’s 
case. 


WeoBROFvs V* Watson. 


[401] 


I » 

N this action the PlfuiUifforiginally declared, and delivered 
a particular of his demand^ for use and occupation to <k* 
tober 1813) and for damages for the mismanagement of a 
fiuTO, and for carrying off manure, and for the coats of an 
action agtunst an undertenant for rent, and for interest im the 
balances, against WaisoA and Cowlam, and the Defendants 
pleaded the general issue: after issue joined, the plalnUd^ 
upon an unattended summons, obtained an order rimply for 
amending his declaraUoa upon payment of costs, without ex¬ 
pressing a permission to the defendant to plead de novo. He 
then delivered an additional particular for half a year’s use 
and occupation to May 1814, to which no objection was made; 
and having struck out the name of Cowlam, who had never 
appeared, nor been served with notice of declaration, he smit 
back the issue on 5th July 1815, indorsed with notice of trial 
for the ensuing Lincoln assizes, wliich were on the 15th, and 
apprized the defendant’s attorney of the nature of tlie ammid'- 
meat. The defendant refused to accept the issue so sent 
back, imtil the costs of the amendment were taxed and the 
amendment actually made, and until the defendant had had 
an opportunity of pleading de wow, if necessary. The plain¬ 
tiff again delivered the issue on tlie 7th, and the defendant 
agald^fdrned it, and re-delivered on the 10th the amended 
.declaHnion. On 4:he 8th of July the plaintiff procured the 
costs to be taxed, and gave no^ce of trial, and carried down 
the record. The defendant, who was under terms of accept¬ 
ing short notice of trial, relying on his right to plead, de wovo^ 
as a matter of course consequent (m the amendment did not 
aqtpear to defend the cause, and the plaiattff recovered a ver¬ 
dict. In this term Shepherd, SoUeitor-Gencral, for the defend¬ 
ant, obtained a rule nisi to set aside tlie verdict and have a 
new trial upon the ground that the trial mid notice of tripl 
were irregular, for that the rule for the amendment was im¬ 
properly drawn up by tlic plaintifi^ inasmuch as it did not 
contain liberty for the defendant to plead de novo, to which he 
nvs entitled as a matter of right. 

Copley 
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Copieg Seijt. shewed CEmse i^nst this rule. He nrged^ 
that the liberty to plead de tuma was not a matter of course 
hicident to eteiy amenflment^ hut only to such as changed 
the nature of the defence. 

Gibbs C. J. agreed that an amendment often was such as 
rottid not raider it necessary for the defendant to plead de nopo. 
He recolleeted an instance, wherein Lord Monoid had m^e 
an order in London for amending the pleadings in a qtto war-* 
ronfo, which was tried at Dorchester on the very day after the 
^te of his order. Heath J. observed, that upon attendances 
before a judge at chambers, upon a summons to amend, it 
was a questiem continually mooted by the attomics on both 
sides, whether the amendment prayed for was, under tlie cir- 


im, 

WoonaoFFa 
V. r 
WaT 80 #« 


enmstances of the case, such in its nature* as to entitle the 
defendant to plead de novo, therefore It was not necessarily and 
in alt cases attended with that effect. * 

The Solicitor-General then endeavoured to support the 
rule, upon the ground that the plaintiff never I'e-dclivered the 
issue after the amendment made; and the delivery on the 7tfa, 
being before the taxation and payment of costs, put the plain¬ 
tiff in no better condition than the delivery on the 5tli. And 
upon this ground, the Court matle the rule 


Absolute. 


Dob on the Demises of John Hotchkiss and MARX.hisJVife, 
and Michael Pope, v. Thomas Pearce, Esq. , 


i 402 ] 

Nov. 27. 


JN ejectment for the manor <of Plamstead and certain lands A ilefectivc ^ 
in the parish of Flamstead, Herts, which was tried betore the execution 


Lord JEUenbormgh C. J. at the Hertford Lammas assizes 1815, * power 

a verdict was found for the plamtiif subject to a case, the sub- plied by parol 
stance whereof was, that by indenture of 14th Marc/t 1^52, 
the manor and lands in question were limited to M. Pope and witness given 
J. Afayo and their heirs, to the use, after the decease of Rich- power to 
ard Pearce and Mary his wife, of all and every, or such one or app®*"* *>y 
more of their children, for such estates, and in such parts and ing under the 

donee’s lianil 


and seal, and attested by two ormore credible wUnesscs^is ill pursued by a will apparently un¬ 
der the testator’s hand and seal, which seal an attcsHiig witness believes was affixed before 
exeeiftioD and attestation, if the attestation does not notice the sealins as well as the 
sigiiing. 

proportions. 



POB 

V. 

Pearci^ 


[ 403 3 
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proportions, manner and fiirm, with or without; power of 
revocation, as Richard Pearce should, by any deed or deedi^ 
writing: or writings, under his hand and seal, and attested by 
two or more credible witnesses, direct, limit, or appoint, and 
for want of such appointment, to the use of all the child^ of 
Rickard Pearce and Mary his wife, equally as tenants in comt 
mdn in tail, with benefit of survivorship in case any of such 
children should die without issue* ^ic^rd Pearce on the 
30th May 1705, made and published his will in kcec verbetf I 
give to my son Thomas my manor of Flamstead, and all my 
lands in that parish, but if no child bom in wedlock, then I 
give the above to my son Richard} and if he should leave no 
child bom in wedlock, then 1 give all my lands and estate in 
the counties o^ Herts and Middlesex to my daughter Mary 
Pearce and her heirs. This will appears to be signed and 
seaK;d by the testator, and the attestation is in the following 
words: Signed in the presence of us this 20th day of May 
1705, A, Robinsonj E, Sweet, J. Ryles. The testator died in 
1800 without revoking his will or making any other disposi¬ 
tion of thU property, leaving issue by Mary his wife, Thomas, 
Richard, and Mary Pearce: who afterwards married John 
Hotchkiss, and is, with him, a joint lessor of the plaintiffs. 
Tiumas Pearce the son entered, aiul having afterwards suffered 
a common recovery of the premises to the use of himself in 
fee, died in November 1802,^liaviiig no lawful issue, whereupon 
Richard Pearce the son, entered and died seized, prout, in 
January 1813, unmarried, and without issue, having by his 
will duly executed and attested, devised the premises to Tho¬ 
mas Pearct the defendant in the ejectment, and also having 
during his seisin suffered a common recovery of the premises 
to the use of Itimself in fee. JE. Sweet, one of the subscribing 
witnesses to the will of R. Pearce the father, was called for 
the defendant, ami proved his own signature in the attestation, 
and also those of the other witnesses A, Robinson and J. Ryles, 
and he believed that the seal of the testator Rd, Pearce was 
affixed to the tvill at the lime when the same was executed 
by the testator, and attested by himself, and Robinson, and 
Ryles, No evidence was offered whether Uie other witnesses 
to the will were living or dead. The question was, whether 
Mary Hotchkiss was entitled to recover any and what part of 
the premises. 

Rest Scijt. for the plaintiff, contended that the lessor of the 

plaintiff. 
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plalntiflr, MaryHoichkiss, was entitled to recover one-third part 
of the premises, as having, by virtue of the settlement of 1752, 
devolved on her at the decease of her father, the evidence as 
to the execution and attestation of the will, not proving a valid Peahci. 
exercise by Richard Pearce the father, of his power of appoint¬ 
ment. There is no evidence of more than belief that the seal 
was affixed at tlie time of the execution, but even if the filet 
were found, it would not avail; for the scaling must be noticed [ 404 ] 
and appear in the attestation, as svas settled in this Court in 
the case of Wright v. Wakeford. (a) The only difference in 
the facts is, that there the attestation noticed the sealing and 
delivery, but not the signing, here the attestation notices the 
signing, but nut the scaling; but there is no dififereucc in the 
principle. That case nut only decided thaf^ the attestation 
was defective, but also that the defect could not be supplied 
by any subsequent attestation, and in the case of Do& on * 
demise of Mamjiehl v. Peach, (A) the Court of King’s Bench 
held the same doctrine. The new statute (c) docs not apply 
to this case, but only to the omission in attestation to notice 
the signing. 

Copley Serjt. contrd. The cases cited are not in point. In 
Wright V. Wakeford, the instrument was defective on the face 
of it. The only point on which this Court could have upheld 
that execution, was, if they could have decided that sealing 
necessarily implied signing: they,could not raise that pre¬ 
sumption as a matter of law; but Ijord JfMon, Chancellor, in 
the same case, (d) thought that if a signature were actually 
found at the bottom of a deed, and the jiiiy would find that 
act, as done in the presence of witnesses, that'nvottfd do. 

Here it was a question for the jury. Jii IJoc v. Peach, LortJ 
Ellenbovough adopts the reasons of this Court in Wright v, 

Wakeford, but gives no opinion, whether the case might be 
made good by evidence. The terms of this power, to be ex¬ 
cised by any dqed or writing under his hand and seal, and 
attested by two or more credible witnesses,” are substantially 
the same .'•.s the terms of the statute (c) of frauds respectiug 
wills, wlilcli require that devises “ shall be in writing, and [ 405 ] 
signed by the party,” “ and shall bo attested and subscribed 
in the presence of the devisor by three or lorn* credible wit- 

(«) Ante, iv. 213. (rf) Wright v. Wukefonl, \1 Fts. 45e. 

(») 3 Mmile Sclw. 570. (f) 39 Car. 3, c. 3. s. 5. 

(r) 5i G.3. c. 108. 

nesses.” 
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nessei" Bodi fu« alike to be construed stricdf. Yet ia 
Trimmer v. Jiuikscn, (o) wbere the attestation noticed only the 
sealing and deUvery of a ndU, uid was silent as to the signings 
it was held a good ejKcution adthin the statute of hands. And 
if good within thatstatute, it must be good within this power. 
In sereral cases on the statute of frauds, a jury hath been 
diracted to presume those circumstances of due exeeutioiry 
which are not mentioned in the attestation. Hands .r, 
James, {h) Orc^ v. Paxolettf (c) Brice y. Smith, (d) Of late 
years the objection has not been taken on wills, because it has 
been so frequently overruled. If a power pursued the very 
words of the statute of frauds, it would be impossible to adopt 
a different construction thereon, from that which has pre¬ 
vailed on the statute, and there is no substantial distinction 
between this case and that. It is therefore competent to call 
a Witness upon the trial of a cause, to state what took place 
at the time of the execution of the power, as hath been done 
here. Tlie language of the statute for supplying omissions in 
similar attestations notices only the omission of signing, but 
the spirit and principle of it reaches to the omission of scaling, 
because that is within the mischief. 

Best in reply. The act cannot be so extended. Lord £/doa 
decides nothing in Hrigitt v. Wakefard ; he only reserves his 
opinion upon a case where such a fret should be found by the 
jury, and fFright v. tFakeJord in this Court, and Doe v. Peach 
in B. B, arc solemn determinations that the defect cannot be 
so supplied by evidence dehors the deed. If it might, the con¬ 
sequence would be, that the title would be good during the 
lives (JfthC witnesses, and would become incomplete upon their 
dipcease. Tlie argument drawn from the statute of fimuds has 
been before urged, but without, effect. 

Gibbs C. J. It is impossible to distinguish this case from 
the case of Wright v. TFakeford which was before this Court; 
and my Brothers Heath and Chambre joined in tliat certificate; 
therefore the judgment must be for the plaintiff, for one-third 
part of the premises. 

(«) 4 Burnt Ecc, Lavj, 130. (c) 2 Sft*. 1109. 

(6) Com. Rrp. 531. {d) Wilks, 1. 


Stbvbnson 



IN Tsn FiiTir*tixni Ywam. ov OEOilGE Ill. 


Stevbnson V. Hunter. 


im. 


Nm, 2T, 


T he declaration stated that William Hunter was summoned Tbe 
to answer John Stevenson and EUzabeth Sohmon, assig* 
nees of the estate and effects of James Stevenson a bankrupt, of used through- 
ii plea that he render, &c., “ and thereupon the said Plaint 
by 6 . W, their attorney complain, for that w'hereas the said 
Defendant was indebt^/’ &c. and the parties were called 
plaintiff and defendant throughout the declaration; beginning 
the succeedii^ counts, by the words ** And whereas the said th^^^thout 
defendant,** &c. The defendant demurred, and assigned for n'enlmM be¬ 
cause, that it was alleged that ** the said plaintiffs, as assig- ing afterwards 
nees as aforesaid, hy G. their attorney complain,** though tKewSii'* 
no persons were thereinbefore specified as being plaintiffs in connts, wd 
the said suit, and that it did not appear with sufficient cer- express^ 
tainty by the declaration who were the persons suing by the 
aforesaid attorney; and that it was alleged in the several designated by 
counts, that the causes of action accrued “ to J. Stevenson be- p[ai JiSj* 
fore he * became a bankrupt, and to the plaintiffs, as assignees defendants, 
as aforesaid,” although no persons were thereinbefore sped- * [ 4(^ ] 
fied as being such plaintiffs; and that it did not appear with 
sufficient certainty to whom the causes of action had accrued, 
and that the word plaintiffs,” used in the several counts of 
the declaration, was not a Avord of suffit lently certain legal 
import, and that it was alleged in the several counts that the 
said defendant** Avas indebted, though no person At'as therein¬ 
before specified as being a defendant in the suit; and that 
the Avord " defendant** used in the several counts *6f the de¬ 


claration as denoting the person who became indebted as 
therein mentioned, Avas not a A^ord of sufficiently certain legal 
import, and for tliat it did not appear with sufficient certainty 
that the said William was the person who became indebted in 
the sums therein mentioned, nor that he was the person who 
committed the breach therein complained of. 

Vaughan Seijt,, Avho AA^as to have argued in support of the 
demurrer, admitted that after the intimation given by the 
Court ill Damson v. Savage^ (a) he could not maintain it. 

Gibbs C. J. Wc did so rule it two terms since, therefore it 
would be improper to permit the point to be argued. 

Judgment for the Plaintiff. 


(rt) Ante, d. 121. 


Ex 
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Nw. S8. 


Ex parte Nicholas. 


The admisrion 
of an attorney 
who has omit* 
ted to take out 
his certificate 
for one whole 
year after his 
admission, is 
absolutely 
void, and he 
must be re¬ 
admitted lie- 
fore he can 
practise. 


J^ENS Seijt. moved that Mr. Nkhohs, who had been ad> 
mitted on attorney, hut had never practised for himself, 
nor taken out his certificatTe, but had for some tinie acted as 
an assistant to another gentleman, and then, failing ill, had 
discontinued practice altogether, might now, being recovered, 
be permitted to take out his certificate on payment of a small 
fine. 

Gibbs C. J. • The statute 37 G. 3. c. 90. s. 31., says that 
every person admitted who shall neglect to obtain his certifi- 
ca& for the space of one whole year, shall be incapable of 
practising in any of the courts by virtue of his admission, and 
the admission shall be from thenceforth null and void. Mr. 
ykholas must therefore he re-admitted. 

Rule absolute to re-admit the applicant on 
payment of 6s» Sd. fine, and on his now 
taking out his certificate and paying the 
duty only from the present time. 


A’at'. 2S. 


Ayres r. Buston. 


TiieCoiirtwiiip^'lHIS was an *actlou brought to recover the contribution 
JL which certain commissioners under an act for inclosing 
changlD^ the Bedfortklure, had awarded to be paid by the Dcfend- 

venne without aut to the cxpeiices of the inclosurc, and tlie Plaintiff having 
grouad!**** venue in Bedfordshire, Bens Scijt. had obtcdnctl upon 

the reading of the declaration, without affidavit, a rule nisi 
jiermitting him to amend by changing the venue to Middlesex. 

[ 409 ] Serjt. shewed cause against this rule, contending that 

no sufficient ground was shewn for the application. There 
^vas a good reason for trying the cause in Bedfordshire, for one 
part of the award, which would be required in evidence, must 
be filed with the clerk of the peace of the county, and his 

affidavit 
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affidavit stated that the cause of action arose, and all the wit- 18is; 
nesses resided, in that county. > 

Lens in support of his rule. There is nothing local in the 
action, and justice may be more speedily attained by a trial in Bvston.' 
Mid^esex, The defendant may afterwards change the venue 
hack to Be^ordsUre, if he can make the usual affidavit. Iliis 
amendment has been allowed, Stroud v. 7t%, (a) and 
Cholmondeley, (6) There were two parts of the award, and 
the other of them was not hied wi(li the clerk of the peace, 
but was wholly transitory. 

Gibbs C. J. The PlamtifTlias laid his venue in the county 
where the cause of action arose, and now desires to amend by 
removing the venue from that county to Middlesex, stating as 
a reason, that the defendant may change the venue again on 
the usual affidavit, and that the plaintiff cannot then bring it 
back without an undertaking to give material evidence* in 
Middlesex: it is obvious what the effect would be of granting 
this request: the material evidence in Middlesex is the act of 
parliament for the inclc^ure. Tlic pisuntiff having originally 
laid his cause in Bedfordshire, the defendant objects that the 
Court ought not to remove it, because the cause of action arose 
in Bedfordshire, and the witnesses reside there, which seems a 
sufficient ground for not changing the venue by allowing this 
amendment. 

Rule discharged. 

<i) ? Str. 1102. (b) 2 Str. 120S. 


[410] 

Randali. V. Tuchin and Another. ...Hi— , o« 

T his was an action brought to recover from the Defend- The word 
ants the deposit paid them by the Plaintiff, on his being Uie operl- 
declarcd the purchaser of certain premises, as money had and tivc ciause or' 

WlU^ 8ti* 

though referring locality, conveys a fee-simple, unless there is in the will other matter to con¬ 
trol that signification. 



piers, 

after 


larly descrihed, including the Hear public-house, and abutting on the copyhold estate 

before given, ** all which said estates, being copyhold of the manor of K., I devise to M. P. 
fur life, and after her decease, to her son M. P., and I order that so long as P. shall chnse 
to Jive in the pnblic-honse, and keep the same in good repair, he shall not be charged more 
Chan his present rent. And 1 devise to M. P., the son, all my freehold estate, situate, &c. And 
I bequeath to S. G, and H. his wife > and the survivor, the sum of 6s. per week out of the estates 
bequeathed to M. P, and M. P." Held that M. P. the son took an estate in fee in thecopy hold. 

received 
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UtSi received the plaintiff’s use, and interest. At the trial of thh' 
cawe before Gibbs C. J., at a sittings in this term, a verdict 
iu was found foe the plaintiff for the deposit, without interest, 
TtacjBKi subject to a case. The defendants, who were auctioneers, 
under the direction of Jones and Afercer, the assignees of the 
effects of Marims Price, a bankrupt, put up to sale by auction 
p{drt of the estates of the bankrupt: the pldintiff was declared 
the purchaser of a copyhold dwelling-house and blacksmith’s 
shop, (formerly a stable, situated on the east side of jFbrc- 
street, Lanibeth,) and paid a deposit: he objected to the title, 
contending that Marhiue Price took in the premises under the 
tvill of Marims Coombes, and the surrender to the use of such 
will, merely an estate for life. By that will Marinus Coombes 
devised to his nephew Thomas Coombes nine dwelling-houses, 
with sheds, wharfs, and other appurtenances, minutely de¬ 
scribing them all separately, by their situation, abuttals, 
dimensions, and occupiers, “ All which estates, being copy- 
hold, and held of the manor of Kennington,’* he devised to 
T. Coombes for his life, and after liis decease,'to his son Marinns 
Coombes. He also devised to T. Coombes two dwclling- 
[ 411 3 house|^^,(gkc. situated vit Barnes, which w’crc copyhold, and held 
of the'd^b and chapter of Saint Patti's, for his life, and after 
his daisea^ to his son Aiarimw Coombes; also he devised to his 
niece.iWiiry Price, all that brick dwelliiig-house, and a wood 
f6ur*stall stable, situate on the east side of Fore-street, (the 
premises in question,) adding the situation, abuttals, dimen¬ 
sions, and occupiers, and a warehouse, and thirteen several 
dwelling-houses, all minutely designated by a similar descrip¬ 
tion of the' situation, abuttals, dinicnsions, and occupiers, aiifl 
several of which were described as “ abutting on the coj)yhold 
estate tbercinbefore bc<.iucathed to Thomas Coombes, * and 
others as abutting on the copyhold estate of Terence Price; 
and among tbein, the White Bear public-house and appnrtc- 
minces, as the samcAvas in the occupation of William Points; 
all which said estates, being copyhold, and held of the manor 
of Kennhigton, the testator dcviscil to his niece Mart/ Price for 
her own use, not subject to the debts, ])owor, controul, or 
engagements of her husband, for her life, and after her decease 
to her son Marinus Price; and he thereby ordered and directed 
that so long as W. Points should chusc to live in the White 
Bear public-house, and should keep the same in good repair, 
he should not be charged more than his present rent of four¬ 
teen 
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teen pounds per onn. And also lie devised to Maiimu Price 
idl' his freehold estate dtuated in Prince^s-street and Eagle- 
and-Child Yardf as the same was in the occupation of ■ ' 
Beadle^ — Cook, and others. And the testator beqeathed 
to Eamuel Groves and his wife Hannah Groves, and the survi¬ 
vor of them, the sum of five shillings per week, to be paid to 
them weekly, from and out of the estates bequeathed to His - 
niece Mary Price, and her son Marinus Price, . Tlie question 
was, whether Marinus Price, the V^^okniptj took a fee-simple' 
or life-estate in the copyholds under that will. 

Bosanquet Seijt. for the plaintifi^ contended that this case 
exactly coincided with the case of Doe on demise of Bates v. 
Clayton, (a) Whether the word estate shall be descriptive of 
locality, or of interest, is, as was said by Lo^d Mansfield in 
Hogan V. Jackson, (b) always a question of construction. It is 
material hero, that the subject which is given to Marimts Pfive, 
is no other than that ivhich the testator had before given to 
Mary Price ; in the devise to her, the words of limitation are 
distinct from the word estate, the devise being express to her 
for her life; the word estate then, is, as to her, descriptive of 
locality, and the same meaning must be sustained when the 
same subject recurs. Jbbotson v. Beckwith (c) is the case 
where the extended sense is given to the word esthl:^,' and a 
devise of all iny estate at Nortbwith Close, was held to mean all 
my estate in my laud at Aor//iifif/<,C7o.ve. The annuity is no 
proof that the <lcvisor intended a fee, unless it be a charge on 
the person of the devisee; but where it is merely a charge on 
the rents and profits of the estates, as here, it raises no such 
presumption. Doe on deini.-c ol' Stevens v. SneUingT {<1) Lord 
Etlenborongli C. .1. there explains Doe ^ . Hirliards, (e) and sa^ 
the principle Avas right, though its applicability to that case 
might bo doubted. This annuity is merely to be paid out of 
the laud. If otherwise, in the case td' Ma/y and Mirinus 
J*ru'c dying before the testator, the annuitants would have 
lost the bequest. If Marinus had dicil before Mary, then, if 
this annuity be a charge on the person, it would have been a 
charge on tlic person of Mary only, for J/itrinns tvould have 
taken noihing: yet 3Iary has most clearly a mere life-estate. 
This therefore falls within the principle of Doe v. McUor, (/) 

0<) fi VMst, 141. (jf) a T'MSf, {)'2. 

(0) Cowji, 3()(j. (»') 3 Trrm Rt-p, 336. 

(«■) Cos. temp, Talb, 157, (J ') 3 Term liip. 558. 

Doc 


m 

Rammu 

V. 

TodnuJ 


[412] 
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lfll5; Doe V. Saelliiig, and Doe v. Clarke, (d) There are no intro«. 
*—’ . ductory words here expressive of im intent to dispose of all the 
* ff, testator’s interest, and without such, a gift for life M’ith » 
TeoHiN.' general devise over, unaccompanied by words of limitation, 
will not give a fee. Doe ex dem. Bowes v. Blackett {b) Fawcefs 
case, (c) No inference in favour of a fee can be drawn from the 
demise of all the testator’s freehold estate to Marinut Price, 
Copley Seijt. emtrd, contended that Marvms Price took an 
estate in fee. The counsel for the plaintiff had distinctly 
stated the principle on which this question was to be decided. 
He agreed that it made no distinction, whether the land were 
freehold or copyhold. It is clear that nrhere a person disposes 
of all his interest he may do it by the word estate. Here the 
testator bequeaths all his freehold estate to one individual 
generally, which plainly carries the fee. In many cases it has 
* been held that descriptive wonls superadded to the word estate, 
only designate the local situation. If the testator had devised 
all his copyhold, as he did all his freehold, to one person, he 
would have said, I give all my freehold and all v&y copyhold 
estate to A, B., but when he had to divide the copyholds be¬ 
tween A, and B., it became necessary to designate the parfo 
by words of distinction; but having first done so, he afterwards 
uses the iirords of limitation, and applies the word estate for 
that purpose. The case of Uthwatt and Another v. Bryant and 
Another (d) was very similar to the present. That was a devise 
of his freehold lands for years, remainder for life, remainder 
in tail, and in default of such issue, then a devise of all the 
testator’s said freehold estate in the parish of Buckitigham to 
( 414 ] his daughters, and this Court held that it carried a fee. If 
you there substitute for “ lands” the word houses, the devise 
ispreeisely similar to this. Doe v. Clayton is not in point; 
that was a devise to W, Bates bf all that messuage situate at 
Eaton, with all houses and hereditaments thereto belonging, 
and all those parcels of land situate in the lonlship, precincts, 
and territories of Eaton, now in my own and G. Blankley’s 
occupation; and my will is that IF, T. Bates, when he arrives 
at the age of 21 years, shall enter upon and enjoy the aforesaid 
estate, namely, the life-estate before given. The testator 
could not in the present case mean the estate he had before 
given, which was a mere life-estate for the life of his niece, 

(fl) 2 New Rep, 350. (c) Tin. Abr. DevUe, Q. a. 

(5) Cowp.iio. (</) Ante, »i. 317. 


therefore 
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therefore the words "all which said estates’* must mean his 
oivn estate in the houses which he had devised by his will. 
Whenever he gives a life-estate^ he gives it in terms. Here 
are no words of qufdiiication, and it is therefore a fee. But 
with respect to the charge on the estate, the rule is laid down 
too narrow by the counsel for the plaintiff. The rule is, tljpt 
if the charge may by possibility last longer than the estate 
given, then the devise'gives a fee. Andrew v. Southome, (a) 
For if it be a life-estate, then the tenant for life possibly may 
die before the annuitant, and the annuitant would lose the 
annuity. In the case hist cited, the property is charged and 
chargeable with the annuity, and in the pre>;ent case the an¬ 
nuity is to be paid out of the estate, which arc equivalent. 
Lord Kenyon C. J. and Ashurst J. there held 'it a fee. It is 
not therefore necessary that it should ue a charge on the per¬ 
son ; to make a fee, it suffices if it be a charge on the land, 
which may last longer than the life-estate. The devises, to 
Mary ami Marinus Frke do not therefore, as is said, confer 
mere life-estates, because if^ they did so, the annuity might be 
defeated. It is argued, that if the former takes a life-estate, 
the latter must also take only a life-estate, the answer is, that 
the same words must have the same sense in different parts of 
the will. The words " all which said estates” therefore con¬ 
vey a fee. 

Bosatiqiiet in reply. The questicfn merely is, according to 
Ix>rd Mansfield, what the testator meant. After a local descrip¬ 
tion the words “ all which estates” referring to it, cannot meau 
any thing more than the local description before gh'cii. It is 
said that the rule res])cctiiig a charge has been stated too nar¬ 
rowly, but that is not so. .The case cited fop it of Doe v. 

Ting, was subsequent to that of Andrew v. SontJimse, which was 
considered in the former, and after that consideration, L<.>i*il 
JSflenhorough lajrs down the rule in the terms above cited. As 
to the charge, a mere .cliargc on the lands is much more effec¬ 
tual for the aunuitaut than a charge ujion the interest of the 
devisees. If the devisee is personally charged, and he is to 
receive the rents and profits, it gives a fee. ColUer's case. (6) 
In Doc v. Clarke the charge was to be paid at all events, but 
admitting that, the question still was, whether the devisee took 
an interest in fee accordingly as he was or was not personally 
chargeable. 

(a) STerm JRqi.'SOS. (6) G Co. 16. 

VOL. VI. 


im 

Ranoall 

Tuchin. 
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(6) 6 Co. 16. 


Gibbs 
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1815. Gibbs C. J. In this case the testator had much diifereftt 

dispose of, partly freehold, but the greater part 
V. copyhold: the copyhold part he meant to dispose of to different 
Tucbin. persons. It was necessary, therefore, in his will to describe 
the land, in order to keep sepamte that which he meant for 
on^ devisee, from that which he meant for another. The first 
object of his bounty is Thomas Coombes: after devising part of 
{ 416 ] his copyholds to Thomas Coombes for life, and after him to 
Marinas Coombes^ he proceeds to make a disposition in favour 
of his niece Mary Priccy and her son, his nephew, Marinas 
Price. It was necessary he should distinguish between the 
property he intended for them, and what he had before given 
to a different person. Ho enumerates locally all that he in> 
tended for Mary Priccy and having so done, he goes on to say. 
All which said estates, being copyhold, I give to Mary Price 
for*hei- life, and after her decease, to her son Mariiuis Price ; 
and 1 hereby order that so lung as fFilliam Points shall chusc 
to live in the JVhite Bear public-house, and shall keep the same 
in good repair, he shall not be charged more than his present 
rent of 141. per annum: and also 1 devise to the said Marinas 
Price all my freehold estate situate in Prhice's-streety and 
Pagle-and-Child Yardy and to Samuel Groves and Hannah 
Grovesy of Long-lane^ in the borough of Southwark, and the 
survivor of them, the sum of 5s. per week, to be paid to them 
weekly from and out of thc'cstates beipieathed to my said niece 
Mary Price and her son Marinus Price.’* Now the word 
estate is here used in the operative part of the devise; not in¬ 
troduced incidentally after the devising part is perfected, but 
introduced in the devise itself. It is admitted by the counsel 
fiw:_^hc plaintiff, that the word estate carries a fee, unless other 
parts of the will restrain its effect. Formerly a narrower con¬ 
struction prevailed, and it was held that if the former words 
described locality, the word estate was not descriptive of the 
quantity of interest, but designated local position: but it is 
now held, that though the wonl estate points at a certain house 
or parish where the estate is situate, yet it shall carry a fee, 
unless restrained by other parts of the will. It may be, that 
the signification of the word estate may be restrained, but it 
lies on the paity who seeks to narrow its constmetion, to shew 
£ 417 3 what expressions in the will it is restrained. Here the 
counsel for the plaintiff urges, that the testator, after the 
words of local description, uses the word estate as meaning no 

more 



IN THB Fifty-sixth Ybax ov GEORGE III. 

]Qor« than what be had before described. The counsel for the 
defendant fairly answers this: he says, the reason why the 
testator has enumerated the different houses of his copyholds, 
is, because he meant to give some to one person, some to 
another: the freehold estate he meant to gpve all to one, and 
therefore says, “ I give to Marinm Coomhes all my freehold 
estate but tliat he was obliged to describe the parts of' his 
copyhold, in order to shew what was to go to one, and what 
to anotlicr; but after having enumerated them, he deserts the 
local description, and takes up the word estate; aud it ap¬ 
pears to me that this is a fair ex[>lication of the cause of his 
so enumerating them, and dues nut take from the legal effect 
of the word estote, nor give it a narrower construction than 
the law generally gives it. In the case of Doc v. t'laytm cited 
by the counsel for the plaintiff, it is t/bservulde, that the word 
estate is introduced, and when the testator u>cs it, it fliere 
refers to the estiitc he hud before given, and then the tee- 
simple docs not pass by the word estate. 'J'he counsel for the 
defendant has also referred us to Uthwatt v, Bri/ant and it docs 
appear to us, that the present bears a very near rcsciublancc 
to the case cited. Here his Lordship stated the devise in that 
case, {vide ante, 317.) : the question was, whether the daugh¬ 
ters took au estate in fee or for life: it was contended there, 
that though the gift wa-* conveyed to them by the w’onl estate, 
other words qualified it, and gave it a llarro^ver sense than 
naturally belonged to the word: what the testator gave was 
Jiis said freehold estate; and as he had given his freehold lauds 
for life before, it was contended that the word estate signified 
no more than his said freehold lands, but this Couft held, that 
it meant a fee. In addition to this, other circunistauc.'..^f 
the will do certainly furnish jii strong reason for saying that 
estate,” as used by the testator, meant that which the law 
constnies it to mean if not restrained by other words. He 
gives to Mary Prke for life, remainder to Marinas Price, and 
his will is, that so long as fP. Points lives in the public-house 
and keeps it in repair, he shall not be cliarged more than 14/. 
per anmun. It seems us if the testator contemplated that the 
two Prices were the persons who would have the poivcr of 
raising the rent which Points paid, aud it therefore strongly 
looks as if he meant that their estate should last, at least as 
long as Points had the option of continuing in the public- 
house. Here is, in addition to this, au annuity to Sanmel and 

X 2 Hannah 
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Hamah Groces of &s. a weeV, and it is clear that the testator 
contemplated that it was to be paid out of that which he bad 
before given to Mary Price and Marinus Price, and it therc> 
fore shews that he meant a larger estate than for life should 
pass to them. It is pdmitted by those who contest it, that the 
wor(l estate, not being qualified, does carry with it this mean¬ 
ing. We think, looking at the other words of this will, that 
so far from qiudifying this construction, they rather ebnfinn 
it. It does seem therefore that the property given to Mary 
Price and Marinas Price, is given to the latter in fee. 

Heath J. I am of the same opinion. The principle is, 
that where the word estates is an operative wonl, it passes a 
fee, and to try whether it be operative or not, the test is, to 
strike it out of'the will, which test being applied here, the 
.device bedomes nonsense. 

Chambre J. No doubt the word estate is large enough to 
carry a fee: whether it shall do so, is to be collected from the 
whole will. Nothing on this will shews that the testator meant 
to die intestate as to any part of his property. When he di.s[)oses 
of his freehold property, he gives his freehold estates, which 
devise, it is admitted, clearly carries a fee: he uses the same 
word in hb devise to Mary Price and Mannas Price, and it must 
therefore carry the same sense. Another strong circumstance 
is the charge in favour of an old tenant, for whom the testa¬ 
tor seems to have had a regard. The charitable donation of 
5s. per week to two other persons, is a still stronger circum¬ 
stance. It is next to impossible, that the testator could mean, 
that on the decease of Mary Price and Marinas Price it should 
cease; there is therefore a purpose manifest, to effectuate 
the estate given ought to be a fee; and the words arc 
indisputably large enough, and.there is nothing apparent to 
control them. I therefore am of an opinion with my Loi'd and 
my Brother Heath, that this devise carried a fee, and that the 
judgment must be for the defendant, (a) 

(a) Dallas J, was absent by reason of indisposition. 


Bil- 
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Billing and Anotherj Assignees of Burkitt, a Bankrupt^ 

0. Flight. 

T his was an action of assumpsit for money had and receiv- 

ed^ brought by the assignees of a bankrupt to recover a remedial ra- 

from the Defendant, ujiou two grounds, a sum paid liim by pe^g] 

the bankrupt immediately before his bankruptcy. First, that 

the money was paid lor the differences upon stock-jobbing commenced 

contracts; 2dly, that the •payment wasfi*audulent and in con- 

temptation of bankruptcy, llie money wa^ paid to the de- money had 

fendant on the 27th of November 1813. The Plaintiffs issued to rcMyir**’ 

a capias ad respondendum on the 20th ofjdpril 1814, ffud a 

. . . eiicespaidon 

caputs per continuance on the 17th of Map, both within six stock-jobbing 

months after the payment of the money to the defendant. Rules JadSfa wil 

for time to declare were obtained, and tlie declaration was of discoreiy, 

served on the l/th of January 1815. The defendant pleaded pe^e'oda^^ 

in SRlarp term non assumpsit. Rule was given to reply, and 

issue was joined. No notice of trial being given, the defend- was given^ 

ant obtained in Trinitp term last a rule for judgment as in 

case of a nonsuit, which was discharged on a peremptory uii- iu debt 

dertaking to try at the adjourned sittifigs after the present pel-mitted*the 

Michaelmas term, and in default, the defendant was to be at Piainttf* to 

amend byj 

liberty after the four first days otHUnrp term to sign judgment changing as. 
as incase of a nonsuit, without further application to the Court, dcbTafter six 
unless the Court should otherwise order. The plhintifts had in terms from 
August 1815 filed a bill in equity for a discovery, suppesmg mencement of 
themselves entitled thereto by the statute 7 Geo. 2. c. 8. s. 2., action, 
to which the defendant pleaded that this action tvas assumpsit, * C 4^ ] 
whereas the statute gives the discover)' only in an action of 
debt for money had and received. That plea was still pend¬ 
ing. Sh^herd, Solicitor-General, had therefore obtained a 
rule nisi that the former nile might stand enlarged, on an un¬ 
dertaking to try at the adjourned sittings after Hilary term, 
and that the plaintifls might amend their declaration by con¬ 
verting it to an action of debt for money had and received, on 
payment of costs. 

Lens and Vaughan Serjts. now shewed cause against the 
enlargement of the time, upon the ground that the plaintiff 

hod 
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had already been sufficiently indulged with time, and was not 
entitled to any further delay, having *peremptorily undertaken 
to tiy at the sittings after the present term. As to the amendment, 
it was equivalent to enabling the plmntiff to bring a fresh 
action, which, aftqr so much delay on their part, was not to 
be jjicrmittcd, especially in a penal action. The Court had 
laid down the rule in Maddock v. Hammett, (a) and Steele v. 
Semerhy, {b) that where a plaintiiT had been guilty of any 
delay, the Court would not did him by amendment. 

The Solidtor-General, who would have supported his rule, 
was stopped by 

The Court. This rule has two objects. The one, to get 
rid of a former rule into which the plaiiitiflfs were obliged to 
enter; the otherto cure what may, or may not, be a defect in 
^the decliiration. The defendant complains that this action is 
suspended over him; that is the defendant’s own fault. The 
statute gives an action, and gives the plaintiff evidence by the 
oath of the defendant, in ausAver to a bill for a discovery. The 
plaintiffs file such a bill, and the defeiidaut might hUve enabled 
them to go on to trial by putting in his answer, instead of 
putting in a plea; but the d('fendant contends that the statute 
gives a discoA’ery only in a plea of debt, and he therefore rc- 
fiises to answer the bill, so as to furnish evidence in an action 
of assumpsit. By this act the defendant himself delays the 
plaintiffs from going on to tfial. It is objected by the defend¬ 
ant’s counsel, that to amend the declaration by changing it 
from assumpsit to debt, would be to give the plaintiff a new 
cause of action, or at least a new form of action. HowtheCourt 
of Exchequer will dispose of that plea, we do not yet know, 
iftHkcislon being yt^t pronounced. But the amendment would 
give no new cause of action: it«is to be made only by altering 
a few words in the beginning and a few W'ords in the end of 
the declaration, and we think the amendment may be made. It 
has been stated, that this is a penal action; but wc do not think 
it is a penal statute; it is to a certain extent a remedial law. 

Rule absolute. 

(«) 7 Tetm Rfp. 18-1. (b) 6 Term Jtep. 171. 


BiL'' 
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Bix^LiNG and Othcrsi, Assignees of Burkiti', v. Poole?. 


Fe6> 


TN this action, which was commenced in assumpsit for«thc so, wliera no 
'*• like causes as in the preceding case, the Plain tills had also 
in IMnity term 1815 discharged a f ulc for judgment as in ease for a disco- 
of a nonsuit, upon a peremptory undertaking to try at the court f«r- 
sittings after Michaelmas term, and they hml also prepared a mitted the 
bill in C(|uity for a discovery, but had delayed to file it until amend 
they should see the event of their motion for an amendment converting 
ill the action against Flight; and in the mean time they rationfi-om 
omitted to go to trial. The plea to thr' bill in*e<piity, that the 
statute gave a tliscovct*)' only in an action in debt, noji in« 
assumpsit, had in the mean time been overruled. The Defend¬ 
ant had again in this term obtained a rule nisi for judgment as 
in case of ajionsiiit, tor not proceeding to trial puiviiaiit to the 
plaintilfs’ undertaking; and the plaintiffs had obtained a rule 
nisi to amend their declaration by converting it to an action of 
debt. 

Shepherd, Solicitor-General, for the pluintifls. £ ^3 j 

Best Sevjt. for the defendant. 

Gibbs C. J. The question is not Avhether we shall make 
the rule absolute for judgment as iu case of a nonsuit upon au 
application made iu the first instance; but this is a rule in a 
ease where a peremptory undertaking has been given, which 
1 am not tor disregarding; but the question is, whether any 
cause has arisen since giving the peremptory undertaking, to 
prevent the plaintiff from peiiorming it, and I think lias 
shewn such cause. Iu June, when he undertook, he was not 
aware c»f the objection that ivould be made to his discovery. 

Afterwards he became aware of the difficulty, and forbore to 
file his bill against this defendant till the objection should be 
dccidcil. That is a sufficient answer to the rule for judgment 
as in ease of a nonsuit. The next (Question is, whether 'wc 
shall permit the plaintiffs to amend. No ground has been 
shewn against it except two; the one, that a bill for discovery 
did not lie in au action oiassumpsit; the second, that au action 
of assimpiit would not lie at law. By ovcmUiiig the plea iu 
e(|uity the first ground is removed, and it is shewn that the 

amendment 
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1816. am«idinent is not wanted, but as it cannot possibly be pre- 
BituNc ^ defendant to have the amendment, and as there 

V, may he a doubt, (I do not say that I liave any doubt,) whether 
PooLBY. |]ie action of asmmpsit can be miuntainetl on this statute, 1 
think the amendment ought to be allowed on payment of 
costs. 

^ Rule for the judgment as in case 

of a nonsuit discharged. 

( Rule for amendment absolute. 


[ 424 3 The Order of Precedency of the Attorney and SoUtitor-General. 


1814. 


Order of Pr(. 
<*eden <9 of 
the Attorney 
andSolintoi’ 
General be¬ 
fore the 
King’s bet- 
jeants. 


In the ,name and on the behalf of His Majesty. 
George P.R. 

WiiBasAs our Attorney and Solicitor-General now have 
place and audience in our Courts next after the two aneientest 
of our Seijeants at Law for the time being, and before our 
other Seijeants at Law, We con^ideimg the weighty and im¬ 
portant aflairs in which our Attorney and Solicitor-General are 
employed, and on which the Attorney and Solicitor-General of 
us, our heir^ and succc'^sors may hereafter he employed, do 
hereby order and direct that at all times hereafter the Attor¬ 
ney and Solicitor-General of u<, our heirs and successors, 
shall have place and audience as well before the said two an- 
cientest of our Serjeants at Law, om also before every person 
who now is one of our Seijeants at Law’j or hereafter shall be 
one of the Seijeants at Law of us our heirs or successors, and 
wc do hereby w ill and require you not only (o cause this our 
direction to be observed iu our Court of Chancery, but also to 
si^ify to the Judges of all our other Courts at fTeetnumter, 
tlmt it is our t xpress pleasure tKat the same course be observed 
in all our said Courts. 


Given at our Court of Carlton House this 14th day of 
December, in the fifty-fourth year of His Majesty^ 
icign. 

By command of His Royal Highness the Prince Regent, 
in the name and on the behalf of His Majesty. 

SlDMOUTR. 

To the Right Honourable John 
Lord Eldon, our Chancellor 
iA Great Jhitain, 


Casb 



CASE 


ARGUED AND DETERMINED 1815* 

■MMW 

IN TUE 

COURT OF COMMON PLEAS, 


MicliJielmas Term, 

In the Fifty-sixtii Year of the Reign of Gkorgk III. 


C 

Evkrkst V. Gltn, Bart. 


A'oi;. 24. 


was an action of asmmpsit brought by •the steward A steward of 
of the manors of Mwell and Ciiddinfi^ton for fees tine to Stedtobe 
him upon the admission of the Defendant who w'as devilW of 
his hither, the last tenant, to six several tenemenis, copyholds teMnt"to*M*, 
of inheritance of those manors. Upon the trial of the cause J®[3* 
at the IFestminster sittings after Trinity term 1815, before accordrng^to 
GiAbs C.J. the Plaintift’ proved that he had prepared drafts of “J^S/Ianles* 
SIX several instruments of admission to the six several copy- certain fee* 
holds, and had submitted them to the defendant’s * attorney, bcrdHc*tr>*the* 
who had approved and returnetl the same, whereupon he en- 
grossed on six several pieces of parchment, with distinct *» 
stamps on each, the six separate admissions, which the defend- fon^for all* 


A 1 I ^ t vuuyiiuiii9* 

Ana therefore, althongh the steward at the tcnantN request prepare six several admission 
. on separate insti'iments to s.iC tenements, he is not entitled to six times the fees which 
Me on me nrst, there being less labour in preparing citlicr of the five last than the first. 

*I 420 3 
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aot accepted, and the plaintiff now claimed to be pdd the 
same charges for each of them, which he would have made for 
the admission to a single tenement, had there been only one. 
He made a charge of two guineas for searching the Court 
rolls for the admissions of the last tenant, inspecting the 
award under a reeent inclosure act by which certain parcels 
of" some of the copyholds were to be ascertained, examining 
the rental, in order to fix the fines due to the lord, and making 
extracts; and upon each of the tenements he charged 



sS. 


d. 

For presenting the last tenant’s death 

■ 0 

2 

0 

Proclamation for the heir to come in 

0 

1 

0 

Presenting and enrolling the will of the devisor 

1 

1 

0 

Proclamation . - - 

0 

1 

0 

Admission fee, and by attorney 

1 

7 

8 

EfiVolling the same _ - _ _ 

1 

1 

0 

Copy of admission, with will set out 

1 

1 

0 

Parchment and stamp 

. 0 

IS 

0 

Respiting fealty _ _ > 

0 

1 

0 

Homage and cryer _ - . 

0 

7 

6 


^6 

I 

2 


Amounting in the whole to 38/. 9 a‘. Evidence was given by 
stewards of other ifianors: out' gentleman considered that 
some of these charges were too high, and some too low, but 
upon the supposition that the pUiintifi* u'as entitled to make, 
the same charges upon each of the admissions, 201. w'as. insuf¬ 
ficient for the whole; 221 .would have been the reaaoii- 
ablc charge. In .this computation he allowed upon the ad¬ 
mission to the first copyhold three additional charges of 6«. Sd. 
each, for recording each of the proclamations, and the re.spite 
of fealty j and retrenching some other charges, he computed 
the total fees and charges due on the fii’st admission at 61. 2s.2d, 
exclusive of the preparatory charges, and for etich of the 
subsequent admissions 41. 1^. 2d. deeming that the charges 
for some of the acts, as for instance the proclamations, and 
presentment of the will, which was made on the first admis¬ 
sion, were not necessary to be repeated. Another steward of 
twelve manors, concurring in the last circumstance also 
proved that some of the charges were higher, and some lower 
than those which he was in the habit of making } but that it 

was 
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was his own practice to comprehend the admissions to any 
indefinite number of copyhold tenements in one instrument, 
distinguishing the parcels of each tenement by an ac etiam, and 
inserting for each a separate reddendum, sometimes after the 
enumeration of the parcels of a single tenement, sometimes 
after the parcels of all the tenements: that &, 5s. was a rear 
sonable charge for a single tenement, or the first tenement, 
but that an addition of Bs. Bd. for the insertion of each addi¬ 
tional tenement and quit rent, after the first, together wiUi 
the cost of the additional stamp for each, and larger parch¬ 
ment, was sufficient. That if six admissions to several tene¬ 
ments were thus combined in one instrument, the sum of 20/. 
which the defendant had paid into Cotirt, wtis more than suf¬ 
ficient to cover the plaintiff’s demand. GibJjs C. J. in sum¬ 
ming up the evidence, having obsei ved to the jury that no 
evidence was given of any custom of the manor to charge any 
specific amount of fees, the plaintiff tendered evidence of a 
custom of the manor, which the Chief Justice, in that stage of 
the cause, rejected, as being a new case; and tliinking as he 
did, that the plaintiff, by the defendant’s assent, Vvas entitled 
to make out separate admissions, left it to the jury whetlver, 
there being no custom proved for the amount of the septinitc 
fees, 20/. was a reasonable compensation for i)reparing the 
six admissions; but his Loniship reserved this question of law 
for the plaintiff, whether, supposing him entitled to make out 
separate admissions, he was in law entitled to the same fee for 
each as for the first. If he ivere, then 20Z. wjis not enough, 
and the plaintift* was to be at liberty to enter a verdict for the 
full amount of his fees on that computation; if he were not, 
then 20Z. was sufficient; it was to be attended to, that thu»bill 
for each of the copies comprizotl many items, and many of the 
matters charged for were attended with less trouble in the 
repetition. The jiny found that the reasonable compensation 
due to the plaintiff Avould not exceed 20/., and they gave their 
verdict for the defendant. 

Accordingly Best Serjt. on a former day in this term ob¬ 
tained a nile nvti to set asulo the verdict for the defendant, and 
enter a verdict for 10/. for the plaintiff. He relied on Jttrec v. 
Scutt. («) 

Lens and Bomnquet Scijts. now shewed cause. This is 
merely a question of quwtiim nwruit j the sum paid into court 

(rt) C East, -476. 
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was paid in upon that principle. There is no general law on 
Everi^ the subject extending to all eopyhi^ds: the plaintiff’s claim, if 
V. it stands on'any other foundation than a quantum meruit, must 
be governed by the custom of his ^n particular manor; and in 
this case there was no evidence m the usage of the particular 
manor. In the case of Searle v. Marsh, in B. B. Hilary term 
^ C?.'3* before Lord Kenyon Cl J., a question arose wh’ether 
the several tenements were to be divided by an ac etidm or 
not, and Loril Kenyon bcld that if they might be so divided, it 
would justify the steward in making a charge for each part. 
C 429 J Bower was for the plaintiff. Tlic case was afterwards inen> 
tioned to the Court, and Loi'd Kenyon adhered to the rule be 
had laid down at nm ^rius, that it depended all on the usage, 
which was the life and law of the copyhold tenure; and if the 
upge justified a charge for each ac etiam, the charge was 
good; but that otherwise it stood on a quantum meruit. 

The Court, interposing, called on 

Best to support his rule: he contended that the plaintiff was 
entitled to the increased verdict, upon the ground that the 
defendant’s attorney had approved of each separate draft, and 
had thereby bound the defendant to pay for it. On each copy 
is an entry of all the matters W'hich entitle tlie plaintiff to a 
fee, the hcriot, fine, respite of fealty, and the like. Therefore 
the defendant has not left to the plaintiff a discretion to make 
out these admissions in wiiat form the plaintiff might deem fit, 
but he has sanctioned their being drawn up in this particular 
form. All that the plaintiff has done, he was required to do by 
the defendant. The case therefore cited does not apply. Conven- 
tio vincit legem ^ consuetudinem. The rule sought to be establish* 
ed. by one of the witnesses, would ruin all copyholds. The 
advantage of copyiiold estates is, that the whole title shall ap¬ 
pear on the manor rolls. But if all the tenements are to be 
blended in one copy, no good title can appear on the rolls of 
any manor. The lord is llatitlcd to distinct fines and heriots, 
the king to distinct stamps, the steward to bis distinct fees. 
Here are six fines, six titles, and six rents. If each do not 
appear separately, the lord cannot know to what fine and to 
what heriot he is entitled for each, nor can the government 
ascertain the stomp duties. It is said, that to do the whole is 
430 ] but one trouble; it is true, that one proclamation only is made 
in court, but there are six entries of the proclamation, each 
of which consumes an equal quantity of labour, parchment, 

and 
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and ink. The fee U not regulated by the trouble. If an 
attorney attends a summons in six policy causes, he is entitled 
to six fees. But here,, indeed, there is six times as much «. 
trouble for the six as there is for the first. If the want of an Gly». 

especial custom had any wiight, it is all got rid of by the 
defendant's assent. If be meant to put the plaintiff to his 
legal right and the custom of .the manor, he should not have 
interfered, but left the plaintiff to settle his own rolls. 

Gibbs C. J. 1 agree the steward is to be paid for w’hat he 
does, and also that conveiitio vincit legenif and that if the defend* 
ant agrees that the business shall be done in a particular 
way, for a particular sum, it shall be paid: the question 
therefore is, whether there has bean a convention that 
this business was to be done in a particular way, and 
that the steward w'as to be paid a particular sum. There 
have been six separate admissions by the consent of the d\^ 
fendant’s attorney, and the only doubt is, how' the steward is 
to be paid for them. There is no particular stipulation for the 
price, and therefore the sum due must be determined, either 
by the custom of that manor, or on a qitantum meruit. For 
there is no general law^ for all copyholds, it can only be the 
2)articular usage of each manor, and in this case there is no 
custom of the manor in evidence; therefore the plaintiff’s right 
must stand on a quantum meruit, and the inquiry must be, in 
this case, where the defendant has lyid six several admissions 
made out separately on separate stamps, what the plaintiff is 
reasonably entitied to receive for the trouble he has had in 
])reparing them: he charges six times as much as for one, but 
it does not follow that because he is entitled to his full charge [ 431 } 
for the first, therefore he is to have sixtime^as much for the 
six, 1 therefore asked the witness whether taking the first 
chargc,aud adding to it the Sv. 8d. on five other copies, addiut^ 
also the further charge for the additional drawing, parchment, 

&c., on the six instruments propped in lieu of one, adding 
also the costs of the stamps, the whole amount would exceed 
201., and ho did not think it would. I reserved the point whe* 
ther the plaintiff bad any right in point of law, because he w'as 
entitled to charge 6/. for the first copy, theit‘fore to charge the 
same for each subsequent copy, and the Court are of opmiou 
he has not. As to the quantum meruit the jury have disposed 
of it. 


Rule discharged. 
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In the Fifty-sixth Vear of the Reipn^ of George III. 


Fawcett, Plaintift’j Lowe, Deforciant. 

J/'AUGHAN Sejjt. moved to amend a fine, in which Uie pre¬ 
mises eomprized were stated to be in the parish oiAskerton, 
by making it pui^uant to the deed to lead the uses, which 
conveyed lands in the manor of Aakertm in the parish of 
Stapleton, and he prayed that the word “ manor” might be 
substituted for the word '^parish:” he moved this upon an 
affidavit of the commissi^|p.' named in the writ of dedinaw 
potestatem, that he took t^ acknowledgment of the deforciant 
to a fine for passing lands in the manor of Askerton, in the ba¬ 
rony of GuiMslandt in the parish of Stapleton, and that there 
was no such parish in existence as Aekerton, The court in¬ 
quired whether the affidavits stated that the deed which con¬ 
veyed the lands in the manor of Askerton, was the same deed 
in pursuance whereto the fine was levied; and that fiict not 
being sworn to, they held that they certainly could not permit 

the 
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the amendment without an affidavit stating^ that the dc^ 1816 .' 
produced was the deed in pursuance whereof the fine was 
levied: without such an affidavit to connect the deed with the Plaintiff.* 
fine, wicked persons might make the grossest abuse of these 
motions. 

Vaughan took nothing by his motion. 


Craven and Another v. H.vder. 24 . 

T his was an action of trover brought to recover the value A resale of 
of certain sugar. It was tried before DaUaikJ. at (iuildhalt, vendecl^and 
at the sittings after Michaelmas term Irtib, wiicu the case ap- payment to ^ 
peared to be, that the Plaintifts on 5th May contracted to sell to destroy the 
B. French and Co. 24 hogsheads of sngardenurninatt'd Hamburgh iu 

loaves, at KBs., free on board a British ship, two inontlis transitu, 
being the usual credit on such sales. The plaiutllfs on the 13th 
May .sent the sugars by their ligliterinan alongside a vessel 
bound for Hamimrghf of which the Defendant yvas master, to 
be put on board, Avith an order addrcsseil “ to the command¬ 
ing officer on board, to receive them for and on account of 
the plaintifis; and when the loading Avas complete, on 16th 
May, took in exchange from the mate, Avho iiai)peucd to haA'o 
the command, an ackuoAvlcdgment that the goods were “ re¬ 
ceived on board the George for Hamburgh^ for and on account 
of the plaintiffs.’* The lighterman proA'ed that he had for the 
last year adopted this more precise form in his recetpts, tor the [ 434 ] 
express purpose of giving the shipper a command over^the 
goods, till the lighterman’s not;fi Avas, according to the usual 
course of trade, given up in exchange for the bill of lading. 

B. French and Co. contracted for the resale of the sugars to 
CalduSf and received the price ol-thcm; and the <lcfendant, 
without the plaintiffs’ privity, on the 15th of May signed and 
delivered lo Ctildas, who had engaged the defendant’s vessel 
for the voyage^ a bill of Uuiing for the sugars, as being shipped 
by him, deliverable to Carlo Bene or his order, at Hambwgh, 

B, French and Co. having on the 19th stopped payment, the 
plaintiffs, not having been paid for the sugars, reclaimed them, 
which the defendant refused to redeliver, on tlic ground that 
he had signed a bill of lading in favour of CaMas, deliverable 

to 
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pir2o Bene, to whom Caidae had rcsfdd and consigned them 
Cra^n ' Hamhurgh, and had obtained Bene*s acceptances on the 
^ V. \ credit of this consignment. The jury found that the . receipt 
Ryder, given to the plaintifils was restrictive, and that nothing had 
been done by them to alter the right of^ossession of die goods, 
and gave their verdict for the plaintiif. 

Lem Serjt. npw, moved to^set jidde the verdict and enter a 
nonsuit. He contended that the .pioment the plamtiffs had 
delivered the goods frcc on board a British shi{), their vendees 
having in the mean time resold to another, the right lof stop> 
page in transitu was at an end. There had been an absolute 
sale by the plaintk!^ to French, and .|in absolute sale by French 
to Caldas,^ and the latter had paid for the goods, and had made 
a further resale, to Bene. In Lickbarroto v. Mason, (o) the cir¬ 
cumstances of which case are not indeed exactly ^similar to 
t 435 ] * till-, Buller J., for whose doctrine he cited it, lays it down that 
there is no case, in which, after a resale of goods, and pay¬ 
ment of the price, or money advanced on the credit of the 
goods by the second vendee, there had been a stoppag^ in 
transitu. Stress was laid on the terms of the receipt, but 
without reason. The goods were in a manner, received for the 
plaintiffs, inasmuch as the receipt was a discharge to the plain¬ 
tiffs of their obligation to deliver the gootls to French, but tlicy 
were in no other sense received for them: it never was in¬ 
tended that the plaintiffs ^hopld in any event resume the pos¬ 
session. The delivery was complete, and there was no right 
of stoppage in transitu. 

Gibbs C. J. Exclusively of the particular form of tlie 
receipt for the goods, I take it, the practice is, that the per¬ 
son who is in possession of the lighterman’s receipt, is the 
person entitled to the bill of lading, which ought to be given 
only to the holder of that receipt. Consequently the bolder of 
that receipt retains a control over the goods at least until he 
has exchanged the receipt the bill of lading. My Brother 
Dallas, wiio tried this caus^l^ad no doubt on the propriety of 
the verdict, and the jury were still more clear, and thought it 
was a right whiefr ought not to be questioned. We should 
not therefore disturb the verdict unless wc could be convinced 
of the propriety of so doing. »e»r/t and Co. might sell their 
right again, but the plaintiffs might refrain from dclivcriug 

(«) 6 Bast, 34. fl. 

the 
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the gfoods, unless under such circumstances as would enable 1510* 
them to rccal the goods if they saw occasion. The plaintiffs graven 
refuse to deliver them, except in exchange for this receipt: v. 

tliey know a bill of lading will be executed before the ship 
sails, and they know that the bill of lading'ought regularly to 
be executed to themselves. French and Co. sell to Caldas. 

Caldas goes to the defendant^ and obtains the bill of lading of [ 436.] 
these goods, but the defendant signs that bill of larling to 
Caklas in his own wrong, for he ought not to have given the 
bill of lading but in exchange fur the lighterman’s note. In 
this state of things French and Co. became insolvent, and we 
do not think the right of stoppage in transitu is gone. Nor do 
we mainly rely on the form of the receipt, though it is a cir¬ 
cumstance to be considered, but if the recei()t had been in 
the old tbrm, the principle is the same, namely, that the 
vendors had never yet parted with the control over the goods 
in tliat event. 

Dallas J. The jury were clear that the vendors had never 
parted with the possession of the goods, and 1 sec no reason to 
disturb the verdict. 

Park J. concurred. 

Rule refused. 


Austin and Another r. Drgwe. 


/a». 24. 


T his was an action of covenant on a jwlicy of iusuirancc An insurance 

effected with the Defendant ‘‘against all the dainsige “ 

which the Plaintiffs should suffer by fire,” on their “ stock the'Xnreli*^ * 

and utensils in their regular built sugar-house,” and the plain- Jire*!jn"Tock^ 

tiffs averred that “ their stock ai$d utensils were very much and utensils 

damaged by fire in the sugar-house.” The defendant pleaded iarb,^li'tsugar- 

that “ the slock and utensils were by and through the care- does 

lessness, negligence, and improper conduct of the plaintiffs and diimaKe doncs 

their servants, in regulating and managing the fires usually [" 

employed in and about the sugar-house, damaged by tlic Um* usual iiics 

smoke arising from such fires, and not from any other cause, SnEbcilg 

without this, that the stock and utensils were damaged bv fire accumniatcd 

'■ ' by flic inisma* 

nagment of tbc assured, who inadvertently kept the tup of their eiiimney closed. 

VojL. VI. Y 


in 
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nm. in^ll^e sugar-house within • the meaning of the policy*" The 
pliuntilfe replied, that the stock and ntensiis were damaged by 
V, fire in the sugar-house, within the meaning of the policy, and the 

Drbwe. defendant joined issue on this trarerse. , Upon the trial of this 
•C437] cause at GuUditalt, at the sittings after Michaelmas term 1815, 
before Gibbs C. J., the evidence was, that the building insured 
. conftkined eight stories, and in e^h story, sugar, in a certain 

state of preparation, was deposited for the purpose of being 
refined; in order for refining, a certain degree of heat was 
necessary, and a chimney , mtming up through the whole 
building formed almost one side of each of the stories, and by 
means of this chimnev heat was eommunicated to each of the 
stories. At the top of the chimney, above the 8 stories, was a 
register, which the plaintiffs used to shut at night, in order to 
^retmn in tlic chimney and building all the heat they could. 
They shut it one night, and lighted the fires next day, and 
they soon afterwards found the building full of smoke and 
sparks; and on examination they found, that the register, 
which always ought to be open whensoever the fire was burn¬ 
ing, was continued shut dowm: sparks and smoke had got out 
into the rooms; the heat had slightly blistered the walls, and 
considerably discoloured and damaged the sugars. There was 
much smoke, but the only injiiiy done to the sugars proceeded 
from heat; the smoke would not have hurt them. There was 
no fire in the building that ought not to he there, nothing was no 
fire, that ought not to be on fire, the damage was occasioned by 
the sparks, heat, and smoke taking a wrongdirection. GibbsC.J. 
directed the jury, that inasmucli as the damage was occasioned 
entirely by tTie increased heat, which was produced by keeping 
the j*egister ciose«l, it was not a loss by fire within the 
t 438 ] meaning of the policy, but was occasioned by the improper 
management of the register. The jury found a verdict for the 
defendant. 

Shepherd, Solicitor-Genei^, now moved for a new trial. 
The words of the policy are not “ excess of fire," or “ impro¬ 
per fire,” but “ damage by fire.” The actual flame which 
proceeded from the grates below, and would, if the register 
had not been closed, have issued out of that chimney, being 
confined therein by the register, occasioned the mischief. If 
actual flame was the cause of tlie damage, it matters not whe¬ 
ther the fire u'as properly or improperly lighted, but the ques¬ 
tion is whether fire occasioned the damage. If any other 

criterion 
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criterion be taken. It would in many cases of policies against 
fire introduce nice and intricate questions. It cannot be ne- Avstiw 
cessary that the fire, to produce a loss within the policy, v. 
should be only such fire as is communicated to some substance 
not contained in the intended and proper receptacle of fire. 


Heat may be so intense, as to ignite combustibles wilhout 
the actual contact of flame. Suppose the intensity of heat 
necessarily required for any process to be so great, that the 
fire made in a chimney, though confined there, might ignite 
neighbouring bodies, it might in that case as well be said, that 
that was not a damage by fire, because tin; original fire was 
contained in its proper receptacle. In the common case of a 
house on fire, if goods arc damaged by the removal, that is a 
loss by tire within the policy. Put the casc'of a chimney on 
fire, there is only the usual quantity of heat bcloM', biit#the 
mischief is occasioned by an accumulation of soot in the 
chimney, yet the insurers would be bound to pay any loss 
thereby occasioned. 

Gibbs C. J. 1 think it is not necessary to determine any of 
those extreme questions. In the present case, I think no loss 
was sustained by any of the risks in the iiolicy. The loss was [ 439 J 
occasioned by the extreme mismanagement by tlu; plaintiffs of 
their register. I so directed the jury, and 1 have no reason to 
alter the opinion 1 tiien formed. 

Dallas J. 1 am of the same opinion. The only cause of 
the damage appears to me to have been the unskilful manage* 
ment of the machinery by the plaintiff’s own servants, and it 
is thcretore not a loss within the meaning of tlie policy. 

. Rule refused. 


Faith t\ PiMiHsoN. jan.^s. 

T his was an action of trespass for taking the Plaintiff's No action lies 
ship on her voyage from Senegal to London^ and carrying commander of 
her out of the course of her voyage to Barbadoes, whereby a ^ruish ship 

* ot\vAf tor sci^* 

the plaintiff was subjected to an action on the covenant con- a„d de¬ 
tained in his charter-party, and obliged to pay damages, and 

cion of Iirr hoiii^ liustiir prise. 

Thniigh lie uAcrwards dism' sea her withont libelling her in the Court of Admiralty. 

And tiioiiph he detains her partly on suspicion of matters whieli arc causes only of forfeitnrc’ 
if she is BrUish. 

Y 2 sustained 
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sustained various other losses. The Defendant ])leadcd in 
justiheatien that he was commander of a British ship of war, 
the BemboWf and that he required the master of the plaintiff’s 
ship to prodiic| a manifest of her cargo, but he admitted he 
had none, wherefore he detained the ship to be dealt with 
according to law, until at the master’s instance be permitted 
him to depart; thirdly, that there was war between Great 
Britam and America, and that he boarded the plaintiff’s vessel 
to enquire whether she belonged to an eiieiny, and having 
reasonable and probable cau^c to suspect a part of the cargo 
to be enemy’s property, namely, American, lie, in the cvcrcisc 
of his duty, detained and carried the ship into Barhadoes to be 
dealt with accorijing to law, until he liberated her at the mas¬ 
ter’s request. Upon the trial of the cause, at Guildhall, at the 
sitthigs after Michaelmas term 1815, before Gibbs C. J., it 
appeared that the defendant, who was commander of the Bem- 
boic, a British ship of war, hailed the plaintiff’s ship the John, 
in her course from Senegal to London, and sent an officer on 
board the plaintifTs ship, who, having examined the ship’s 
papers, questioned the master, whether he was not an Ameri¬ 
can, observing that he and his mate had the appearance of 
Americans, that the ship had American canvas ami rigging, 
and appeared to be American built, which last* was not the 
case, but she being British Jiuilt, and captured by the Ameri¬ 
cans, had been repaired in America, and had on boaril American 
canvas and cordage. He also inquired whether she had not 
African slaves on board, or had been concerned in that trade, 
and on his saj^'ing the ship was British, bound from Senegal to 
London, he imputed it as an irregularity that she hud nut on 
board a manifest of her cargo from ^ncgal, as required by the 
statute 26 0.3. c. 40. This, though required by the act, in 
practice is never given to vessels coniing from the coast of 
Africa. And the ofj&cer caused, the plaintiff’s master to go on 
board the defendant’s ship with his papers. The master hav¬ 
ing exhibited to the defendant disi>alches from the governor of 
Senegal, wffiich he was carrying to tb^ British government, 
and letters addressed to private jierspnst in England, which 
apparently satisfied the defendant, was ^dismissed, and on his 
return td his own ship the officer ipiitted her, but soon after 
came again on board, and more particularly ({iicstioncd the 
master; whose answers, though true, not satisfying him, the 
defendant detained the vessel, and carried her into Barhadoes, 

where 
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he master and crew prisoners on board hcr^ 181C. 
and took away her stream anchor, by reason of which an 
American ship there ran foul of * her, and injured the vessel. ' ‘y. 

After some time the defendant liberated the master, crew, and Peabsok. 
vessel, without having instituted any proceedings against her * C 441 ] 
in the Admiralty court. Gibbs C. J. held that upon this evi¬ 
dence it must be taken that the defendant detained Ijer as 
prize, upon suspicion that she was hostile property. And 
acconling to Le Caux v. Eden, (a) no action could be main¬ 
tained for taking a vessel, where the captors were acting under 
a belief that she was a subject of prize; and he nonsuited the 
plaintift' upon his own case. 

Ztcns Seijt. now moved to set aside the nonsuit and have a 
new trial. Without questioning the law laid down in the case 
of Ee Caux v. Edew, he contended that the evidence did not 
])rove that the defendant took the vessel merely as prlze/>bi»t 
that he evidently had detained her on other grounds: namely, 
first on the want of a manifest, as an irregularity in the ship’s 
papers, admitting her to be Brilish, and also on a supposed 
breach of the laws against the slu\'c tra<le, neither of which 
chiU'ges, if there had been a fbimdation for them, m'us yet any 
cause for capture as prize, but only for forfeiture; and the 
plaintiff %vas not precluded from trying in this action whether 
the defeiidant was warranted by the facts in detaining the John 
upon those grounds. The putkiug a i)i ize-inaster on board 
was equivocal, for that would have been done equally in the 
case of prize and forfeiture. It is a strong circumstance for 
the plaintiff, that the defendant never ventures to institute any 
proceeding in the Admiralty court. Even if a suspicion that 
the ship tvas prize, was one of the motives which actuated the 
defendant to detain her, yet when the defendant rdies on 
three or four conjoint causes of detention, the principle of Lc 
Caux V. Eden «loes not go so far, as to prevent the plaintiff [ 442 ] 
from maintaining his action in,the courts of common law. 

Gibbs C. J. If this ship were originally taken as prize, 
though no proceedings were instituted in the court of admi¬ 
ralty, but the captors may have seen reasun to release the ves 
sel bef(tre any proceedings in a court of admiralty were had, 
still those who are taken have no right to complain. The 
decision in he Caux v. Eden, and the doctrines at large of 
Buller J. there laid down, have never since been questioned. 

(fl) Doug, 59 *. 
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It would have been otherwise if the vessel were not originally 
taken as prize. Look at the tsircumstance^!. If the vessel 
were originally believed to be American, and bound for Ame~ 
nco, she was seized as prize: we were then at war with Jme-^ 
rica. On the t^dence of the plaintiff’s witnesses alonO, it ap* 
pears that whra the ship was first taken and examined, the 
thii*d« lieutenant said. You look like Americam; you hapre 
American canvas and rigging on board: the mate and captain 
have the appearance of Amerimm, This certainly shews that 
the defendant originally stopped the vessel as American. The 
answer given is. We are not Americans, but EngUsh, and bound 
for England. The officer then requires them to let him sec 
thei manifest j credit must be given to the captors, for know¬ 
ing t . at the law ^required a manifest, and they inquired for it, 
not as an original cause of seizure, but as evidence of national 
^laTacter. It is said that some questions were asked about 
slaves. It is very natural that when a ship is seized, questions 
should be asked respecting all irregularities whatsoever. The 
evidence is, that the crew were kept prisoners on board the 
A esscl at Barhadoes, whicli would not Ihavc been the case, if 
the vessel had been taken on a mere ground of forfeiture, ft 
is perfectly tnie, that having taken her, the defendant inquires 
into every cause that Avoiild justity her detention; biit.it does 
not tlicreforc follow, that the defendant did not originally take 
Jier as being American, and* eiieniy’s property. There is no 
ground therefore to disturb this verdict. 

Dai.las J. It is perfectly true that no question can be 
raised on the law of this case. I have no hesitation in stating, 
that if the captain had not seized this ship as prize, he would 
not have done his,duty: I am tliercforc of opinion that the 
action will not lie. 

Park J. The plaintiff’s counsel asserts, that the first in- 
<iuiry made was respecting slaves; but on the Judge’s report 
the fact appears otherwise; and we knuAV that the practice is, 
to make all these subsequent inquiries; and here they arose 
out of the answers given to the questions put by the officer 
while he was on board the ship. As to the argument that the 
defendant never prosecuted the vessel as prize in the court of 
admiralty, he never prosecuted her at all, either for this cause 
or any other, probably seeing reason afterwards to believe the 
account which the captured gave of themselves. Therefore 
there is nothing in the argument built on that ground. 

Rule refused. 
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Bowksr v» Nixon. JaM. 26 f. 

T his was an l^sue directed by the Court of Chancery, A motion for 
which was tried before Heath J. at the sittings after np”Tan£ue 
Jdkhaelmas term 1815. Shepherd, Solicitor>General now* 
moved for a new tnal, upon the ground that certain evidence ty, mant first 
liad been improperly rejected. He was aware that the gene- °a* 

ral rule witli respect to issues out of Chancery required that well where 
the motion for a new trial should be first made in that court, lates To tte* 
but he conceived that where the point related to the propriety admissibility 

A • 1 X # evidence^ 

of the decision of the judge who presided at the trial as to the :ison uthrv 
admission or rejection of evidence, it formed an excejitiwn fT> 
the rule, and that the motion in such case ought to be first 
made in the Court of law. 

The Court held, that in questions of evidence, as well as all 
other cases, the distinction made in this respect between issues 
out of courts of equity, and other actions was to be observed, 
and that this application must first be made to the Court of 
Chancery. 

Rule, refused. 


Bertram r, Gobbon. , jim.ae. 

T he Defendant having demurred to the fourtlr count After demur<^ 
of the declaration, the*Plaintiff entered a nolle prosequi ‘ 

as to that count, and without paying the costs of the demur- dMiaraftmi, 
rer, made up the issue on the other counts and proceeded to ^ay enter a 
trial. The defendant, relying on the supposed irregularity 
this proceeding, did not appear, and the plaintiff having and proceed 
token a verdict, Vaughan Serjt. for the defendant moved to 
set it aside on the authority of Rose v. Bowler (a) and Drum- # j- ^5 j 
mond V. Durant (5) He admitted, however that the decision 
in Milliken v. Fox (c) seemed adverse to him. 

(«<) 1 H. Bl. 108 . (0 1 Bos. 4 - Full. 157 . 

(b) 4 r. Jl. S 6 -. 

Per 
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Bertram 

V. 

Gordon. 


Per Curiam. ’ In the cases of Rose vl Bowler and Drummond 
V. Durant, the defendant does away the ground of the demur- 
i*er to the whole declaration, in which there was a migohider 
of counts, by striking out one part, to which^ if that part 
stood by itself,.^here was no objection. The only objection 
was, that it was mixed with the other; the case is widely dil- 
fereAt from this. I should think there was no objection to 
entering a nolle prosequi in any stage of the proceedings: there 
may be objections to it, arising from the circumstances of the 
case: if the opinion of E^re C. J. was wrong, the defendant 
ought to have moved to set aside the fwlle prosequi, but 1 see 
no pretence on earth to set aside the verdict. 

Rule refused. 


[ 446 1 

Jan. j26. 


Yates v. Pvm. 


On a warranty 
of prime sing¬ 
ed bacon evi¬ 
dence is not 
admissible of 
a practice in 
the bacon 
trade to re¬ 
ceive bacon 
to a certain 
degree tainted 
as prime 
ainged bacon; 

Nor of a 
practice to 
preclude the 
purchaser 
worn all re- 
Vtedy, if he 
does not dis¬ 
cover and 
point out the 
defect by an 
early day. 


T his wms an action upon a sale note, dated 29th March, 
to “ the Plaintiff, of 58 bales of prime singed bacon, art: 
68s. per cw't., arrived, payable by an acceptance at two months 
from arrival, average w'cight if required,** bought to recover 
damages upon the ground that the goods did not answer tl>e 
character of prime singed bacon. Upon the trial of the cause 
at Guildhall, at the sittings nfier Michaelmas term 1815, before 
Heath J. it was proved that the plaintiff’ examined as a sample 
one bale of the bacon on the 31st otMarch, and three bales on 
the 3d of Jpril, when the bacon was weighed off, and the 
plaintiff* aftefWards gave a bill for the amount. It is usual to 
inspeqt bacon by an average, trying three bales in 50, or five 
bales in 100. If an average is to be taken for taint, it is usual 
so to express it in the contract. If bacon be prime, a taint 
in an immaterial part does not prevent it from answering that 
character, but that docs not taint the whole: the bacon in 


question w'os too much tainted to be deemed prime. Shepherd 
Solicitor-General offered evidenee, tliat bacon being an article 
which necessarily deteriorates by keeping, and has even from the 
beginning a nascent taint, so that it cannot by inspection afficr 
a considerable interval be known whether it were perfectly 
sweet when it was first deposited in the warehouse, an usage 
hod been established in the trade, that a certain latitude of 
deterioration, called average taint, was allowed to subsist, be¬ 
fore 
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fore the bacon ceases to answer the description of prime 
bacon; and also that if a purchaser does not make his objec¬ 
tion witliin a retisonablc time he is precluded from raising' 
any. claim on any defect of quality of the bacon. Heath J. held 
that the contract amounted to a warranty that it was prime 
singed bacon, and being in writing, could norbe added to by 
parol evidence, nor altered by a practice often to dispense with 
the breach of the warranty; and that although the plaliititf had 
kept the goods, lie might reco'-er in this action. The jury 
tbuiid a verdict fur the plaintiff. 

The Solicitor-General in this term moved to set aside tlie 
verdict and enter a nonsuit, upon the ground that the learnetl 
Judge ought to have admitted the evidence. 

He could not forego this opportunity of expressing, that no 
man felt, or over wouhl feel a stronger revorciicc than he did, 
for the opttiioris and decisions .>f that leariied Judge; he cdti-* 
sidcrod it as a debt of gratitude not to omit the occasion of 
uttering the scmlimeuts not only of himself, but of all his 
brethren at tlie bar, to cxpp’ss the unfeigned respect that they 
felt tor the memory of the tleccascd, not only as a most up¬ 
right and learned Judge, but as a most good and valuable 
man; in which sentiment the Court followed him most 
cordially. 

lie contended that he set up this cu.stom, not in contradic¬ 
tion to the written contract, but a«i a term which the peculiar 
law of th.c trade engrafted on it, although not expressed; as 
by the law merchant the three days’ grace are added on a bill 
of exchange, though not expressed on the bill; and as the 
period of credit prevailing in a particular trade attaches itself 
on a sale note of those goods, though it ex])j’ess no time of pay¬ 
ment, and therefore is, in its^ ordinary aceeptance, a contract 
for payment on delivery. The pnrpose of this contract was 
for taking the case out of the statute of frauds, not for the 
purpose of excluding all other customs of trade. 

Gibbs C. J. All the plaintiff’s witnesses say, that if it be 
prime singed bacon, it cannot be tainted. They also state, that 
when an allowance is made for taint, it is exprcsscil in the con¬ 
tract ; but that is uot the ground on which the defcjidaiit’s coun¬ 
sel puts it, but that if the buyer does not examine it by a cer¬ 
tain day, and point out the defect before a ccrlaiu time, he can 
never afterwards object, but must take it at tlie price agreed 

on 


1816. 

Yates 

V. 

Pyk. 
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1016. on, though it be putrid. This can never be: it vrould lead to 
great mbchief. If a purchaser does not object to the quali^' 
V. ill a reasonable time, a strong use may be made of that dr- 
cumstance, but the use is, that a conclusion arises, Ibat tim 
injury has accrued since the sale; that, however, may be 
rebutted, and it is gone by, and the defendant has had the 
benefit of that argument in his address to the jury. 1 cannot 
think that any custom of trade can be admissible to prove that 
proposition now contended for; and my Brother Heathy for 
whose opinion wc have always felt such a just deference, was 
right in this, as he was in most other cases that eVer came 
before him. 

The rest of the Court concurring, the rule u’as 

, Refused. 


Jan. 26. 


IIoirsTOL'N and Other*;, Executors of J. H. Houstocx v. 

Robertson. 


After the 
death of an 
underwriter, 
a broker, who 
has an ac- 


f ilHlS was an action of msumpsit for premiums of iiisur- 
aiicc due from tlie Defendant to the testator, upon poH- 
eics underwritten by the testator in Ills life-linic. There were 


count open usual money couifts. Upon the trial of the cause, at 

withhimfor , . , - -i. , , ^ 

premiums due fltuldhaU^ at the sittings after Michaemas term 1815, before 

and^has^bad’ plaintiffs *provcd premiums due to the testator 

an authority for subscribing policies on five vessels, the Susse.Vi Lady War- 

tnrM^of pr” John ajid <Samuel^ Ito.se, ami Brothers, together aiiiount- 

^ place*"*”’ ing to 7U» 10«. The defendant had paid into court .59/. 15s., 

thenttohis and claimed to set off* IH. 15.«. on account of returns fur con- 


M^rrecei'vc '^7 upoii tlic Lady JViirren, John and Samuel, and Sussex. 
or retain any The policies were effected by the defendant in his own name, 
turns of pro- as agent. The return on tlie Lady /Famvt became due on 
bou^* the 24th of ^iiemJter 1814, the returns on the Jolm and Samuel, 

over to his and the Sussex, in the end of October 1814, before ivhich the 

^2th of that month, died. Gihbs C. J. held 
premiums due that the decease of the testator was a revocation of the defend- 
w^ut mT-*’ ant*s aut|iority to make these returns to the assured, and that 


ting off the 
retnms. 


•[ 449 ] 


the defendant was not therefore entitled to set them off, but 
he gave the defendant liberty to move, subject whereto the 
juiy found a verdict for the plaintilT. 

Vaughan 
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Vaughan Seijt. in this term moved to set aside the verdict 1816. 
and enter a nonsuit, relying on the case of Shee v. Clarkson, (a) 
the authority of which had never been shaken, and according v. 
to which, it wag, he said, immaterial, whether the returns be- Robertson. 
came due before, or after the testator’s decease. The cases 
decided in this court (b) stand on tl)e peculiar effect of the 
statutes of bankruptcy, as a revocation of the authority. But 
the death of the underwriter makes no difference in the con¬ 
tract. It is his representatives who sue, and who are bound 
by the authority which he has once given. They are the 
persons who arc to call in the debts, ami allow the credits. 

If the testator, while living, would be entitled to no more 
than the difference between tiie premium and the returns, the [ 450 ] 
executor cannot be entitled to the premium, without deduct¬ 
ing the returns. In Parker v. Smith (c) Lord f'l//enboroughC.3, 
says, “ The underwriter and his assignees arc precluded by the 
adjustments which took place, from contending that the 
brokers were not then well entitled to deduct and n'tain, what 
on the behalf of the assured they in fact then deducted and 
retained in account with the underwriter for losses, short 
interest, and returns of premium.” The case, of bankruptcy 
materially <liffers, and it may well be admitted that the deri¬ 
vative authority is no greater than that which the principal 
coidd have conferred, and therefore the decisions in Minet v. 

Forrester, and Goldschmidt v. Lj/on,* go not to counteract Shee 
V. Clarkson, so far as that extends; but they only decide that 
the bankruptcy puts it out of the power of the bankrupt, ever 
after, to alter the situation of his a-'signees, because, an act of 
parliament positively <livests the banknipt of alf power over 
his property, and vests it in other person.% as his reprc-Sfinta- 
tives; but here the executor .takes the property with all the 
rights of the ])arty, and subject to all his equities; and i^ is 
admitted, that if the testator had been living, the broker might 
have retained. Coster v. Eason (d) is to the same purpose as 
.illinet v. Forrester. There were 19 policies in various differ¬ 
ent rigiit«, but the decision docs not apply directly to this 
case. 

Gibbs C. J. delivered the opinion of the Court. 

The Court do not mean in any respect to break in^by a side 

<«) 12 East, 507. (c) 16 £a»/,382. 

ijb) OoUhchvMt V, Ltfon, -int,, iv. 541. (Jl) 2 Aluule 4" Uchi’. 112. 

Mind V, Eonxsier, ib. note. 

wmd 
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wind on the authority of the case of Shee v. Clarkson; but this 
case docs not trencti on it. Slice v, Clarkson was considered 
ill tlie cases of Minet v. Forrester, and Goldschmidt v. Z^on, 
HoBERTsoN. jjnd we decided that its •authoritv could not apply to a case 
L 4ol J ^dicro the underwriter to whom premiums were due became 
a bankrupt, and his assi^^nees applied for those premiums. We 
determined that the assignees of a baukiiipt underwriter 
^bringing an action against the broker for premiums, were not 
)Wcd to deduct returns on those very premiums. The au- 
loVity given by any man ceases at his death, as the authority 
given by the bankrupt ceases on his bankruptcy: there is no 
distinguishing this case from those; and in Minet v. For¬ 
rester, Mansfield C. J. says, “ Whatever might be the case of 
Shee V. Clarksgn, where the party himself brought the action, 
and where iie had been constantly in the habit of allowing the 
Rroker to deduct out of the premiums what tvas due on the 
adjustvient to the assured, yet in this case we cannot say that 
the broker could be in any sense agent fur the underwriter 
after liis bankruptcy.” So here; the broker is never agent 
tor tlie undeiwriter after his decease. The assignees had a 
right to call on the broker to pay the full amount of the pre¬ 
miums to themselves tor the creditors; so here has the execu¬ 
tor the same right to demand full payment of the premiums 
due to the testator fi>r his representatives. We think tliere is 
no distinction hetween au action brought by the assignees of 
a bankrupt, and an action brought by the executors of a 
deceased underwriter; therefore we are of opinion, on tlic 
authority of those cas^, that the returns in this case cannot 
be allow'cd*to be set off. 

, Rule refused. 


^Houstoitm and Others v. Bordenavk. 

also made the like motion in this case, which 
[ 452 ] differcil from tlie preceding, in the circumstance that the 
Defendant, the broker, acted under a del credere commission 
from the assured. 

The Court held, that that circumstance could not make any 
difference, and they saw in it no reason to wave hi the defend¬ 
ant's 
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ant*s favour the rule of Court, which pi'ccludcd him from 
regularly making the motion, because he had not in this in¬ 
stance given that notice of his intention to move which the 
rule of Court requires, (a) 


1816. 

IIonsTOVN 

V. 

Boudenave. 


(«) JHte, iv. 7ul, V. :jii. 611. 


Youngkh V. Wii..sBy. 2r. 

'p'AUGH/iN Serjt. had obtained a rule nm that the Defend- Mtiionsli a 

ant might be deemed entitled to double eosts under the 

^ ^ joct to the jn- 

Loudon court of requests act, Gco.o. c. 104. s. 12. lisdictionof 

who resided w’ithin the jurisdiction of that court, the Plaintiir(^,“,jJ""f^p_ 
having recovered less than 51. in an action in this court. jinests, sues 
Bes{ Scijt. shewed cause against the rule, upon the grountl TnstmiLt^- 
that the plaintiff had .sued for, and now swore he conceived he 
Avas entitled to recover, a specific sum of five guineas, extectling yet if he reco- 
thc sum limited for that jurisdiction ; that all his evidence at ^hairilr h*c is 
the trial had been directed to prove a special contract for the ^”*^ 1 * 1 ** 
work he had done, which was the making an a]}praisemont of bniio^statute 
certain goods, at the .specific price of five guineas; and udic- 
ther the plaintiff .sliould be made liable to double costs, could 
not dcpei’d iqmn the caprice of a jury, but on the question 
whether tlie action was brought for a sum exceeding 5/. 

Ginns C. J. I do not apprehend that the legislature meant [ 453 ] 
that the question whether co.^ts should be given oPiiot, should 
depend on what passed in the plaintiff’s jnind at the time 
Avhen ho brought the action. ,lf tlio legi.«.]aturc had said, if 
any action shall be commenced in the superior court for whii h 
the plainiilf shall not think lie is entitled to recover 5/., wo 
should be bound by it, but if the words of the statute are, as 
in this case, where the debt shall not exceed the sum of 5/., 
the debt is that which is found by tiu' verdict. The same 
point was disposed of In Tucker v. Cimhij. (a) Plain sense, 
law, and authority are against the plaintiff. 

Rule aliMdute. 

(w) Antr, ii. 169 . Ttukcrw Civ’^ky. 


POWI.EY 
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Jon. 20 . PowLEV and Others, Executors of Powlev, i’. Newton. 


Cpaotsonpro' '■"jj astumpsitf the Flaintiifs in their eleven first counts 

miscs to a tes> a 

tatormay bBf declared on promissory notes of the Defendant payable to 


sets in the 
bands of the 
executor. 


comate goods sold, money paid, and money lent by 

xnises to an their testator to the defendant, for money had and received by 

executor, if , , - , . . , , ^ 

the damages the defendant to the testator s use, and for interest oi money 

undet^^^last f®*'^®*"** *® defendant by the testator, and on an account 
vouid be as-"stated by the defendant with him; and in all of these counts 
budTi^^e averred *proiniscs to pay the testator; and averred a 

executor. , breach by non-payment to the plaintiifs as his executors. In 
the twelfth count the plaiutifis declared on an account stated 
by the defendant with the plaintitfs as executors, concerning 
monies to them, as executors, due, and that he was found in¬ 
debted to them a.s executors, and promised to pay them as 
executors, and shewed a breach in non-payment to the plain- 
tififs as executors, to their damage in that character. The 
£ 454 ] defendant demurred; and assigned fur cause, that counts on 
promi.se5 made to the testator in his life-time on causes of action 
arising in his lifetime, were joined Avith counts on promises 
made by the defendant to the plaintiffs after the testator's 
decease, on causes of action accruing to the plaintifls after the 
death of the testator. ' 

Best Serjb now argued in support of tliis demurrer. He 
referred to the case of Thompson v. Stent, (a) in which he had 
unsutcessfidly attempted to support a demurrer on the same 
objection. The reason Avhich he then urged was, that if these 
counts might be joined, a plaintiff executor might fail on the 
count which averred an account stated with himself, Avithout 
the defendant being entitled to the costs of that count. The in¬ 
terposition of the Court in that case depriving him of his reply, 
he had no opportunity of shewing that the cases Avere since 
overruled on Avhich that judgment proceeded. The Court 
there cited Elives v. Mocaito, (b) and either the Court or the 
reporter was mistaken in t\A’o points, in the statement of that 
case, as it is given in the printed report of Thompson v. Stmt. 


(«) Ante, i. 323. 


(i) 1 Sail;. 207, 
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hiEliioesv, Mocatto the action was for money hail and received, 
smd there is no mention of any count at all on an insimul com- 
putassetj and there was no argument on the point of costs, 
which is supposed in 1 Taunt, to be ruled there, (a) One of 
the points supposed to have been ruled in Elwes v. Mocatto 
lias been since overruled in the case of Tattermll v. Groote. {b) 
Lord Eldon C. J. there says, “ After looking into all the 
cases, we arc of opinion that if the cause, of action arose in t^ 
time of the administratrix, and if it was not absolutely nec^ 
sary for her to sue in her character of mhninistratrix, she will 
be liable to costs.” The principle is this; if the action can be 
maintained by the executor in his own name, without suing as 
executor, he is liable to costs. If two persons account together, 
and a sum is due to the one in his character of executor from the 
other, and the other promises to pay, the cxccutoj* may sue in his 
own name, tor the promise is made to him; and although the* 
debt due to the testator is the consideration of the promise, yet 
the action is on the promise, not on the consideration. There¬ 
fore in that case there must be two separate judgments on the 
seveml counts, and conseipicntly one judgment cannot be pro¬ 
nounced on all the counts. If so, there is a misjoinder, and 
the case of Thompson v. Stent is thereby disposed of, and the 
case of Stickle v. Pearson in the Exchequer-chamber, there 
cited as having been differently decided, and considered as 
thereby overruled, is again set up as a leathng authority. In 
the case of llenshall v. Roberts, (c) the jioint indeed did not 
arise, but Lonl Ellenboroiif(h C. J. uses these words: “ Whe¬ 
ther counts upon promises on an account stated with one as 
executor, can be joined with other counts on prdlniscs to the 
testator, upon which there are authorities both ways. ^ The 
cases in favour of the proposition arc JBnll v. Palmer, (d) and 
Mason v. Jackson, (e) together with the opinion of Mr. Just-ee 
Butler in the cases cited, that w’hercver the sum recovered by 
the executor on promises to himself ivould be assets in his 
hands, there the count may be joined with counts on promises 
made to ihe testator. But there are many authorities the 


1816 . 

POWIBY 

V. 

Newton. 


[ 456 j 


(«) Til Mv; case of Akhi'iv, riiimer, in Salk.QOT., in wliich Elu-eswUfurii/io 
is cited, ihe aclioii was for money had and received, hut in tlic ca.<o ot K/wex 
V. MocaUo, as it is there llic I’laiiililf is there said to iuve declared 

on an inshnul compntassel with himself, and (lie decision rcspcctiny; the costs, 
and the reason of it, arc there given in the same terms which the Court 
cited in v, Sfeut, (^li) ‘i Pitll, 

(r) !} Edisf, li-1. (f/) 2 Lev. 105. («) U 0<>. 

other 
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181b: other way, and I think you will hardly find the point (in 

PoT^Y o( the joinder) tenable.” Another case is that of Rogers 

V , V. * Cooke, (a) There a count on a debt to the plaintiff's intes- 
liEWTON. count on an insitmil computasset with the plaintiff 

* f 456 ] himself^ were held to be well joined j but that case may be 
distingnishablc from this, because it does riot ap])ear but that 
, thefethe imimd computasset may have been from the defend- 

. ,^.ant'|to the administrator witliout reference to any debt %vhicli 
CiVer accrued to the testator. Hooker, Kveadrix, v. Quitter {h) 
was an action upon the case on four several promises; 1st, 
use and occupation of the testator’s house In his life-time; 
2dly, quantum meruit for the like; 3dly, an indebitatus assump¬ 
sit tor the use of another house of the testator’s for the time 
incurred since his death, and the promise laid to be made to 
tlic plaintiff as executrix; 4thly, a quantum meruit for the use 
or another house of the plaiutiif, not naming her executrix. 
The Court abated the writ, because two incompatible demands 
w'ere included in the same suit. If the judgment of Den¬ 
nison J. there given be correct, it destroys the authority of 
Thompson v. Stent, an<l then the authority of the 4 >ther deci¬ 
sions is in favoili* of the defendant. 

Lens Seijt., who was prepared to support the declaration, 

' was stopped by the Court. 

Gibbs C. J. There is no case in which, either from a defect 
in the manner in wiiicii the* judge has delivered his opinion, or 
from some other cause, something may not have been dropjied 
by the judge, which is open to observation; and formerly, 
where the judgment itself was right, siicli things used to pass 
off unnoticed. Here we have the judgment of this Court, and 
anotl^er case raised on the same judgment; and it can hardly 
C 45/ ] be expected, that we shall overturn those judgments not only 
without authority, Intt where the reason is given for those 
judgments, and that too, a reason, which the counsel for the 
defendant has not ventured to touch, namely, that if the money 
shall be assets when recovered, the counts may be joined, and 
expres.-ly leaving the point open, which the dofciidant’s counsel 
urges as a necessary consequence ami decisive reason, namely, 
the fpipstioii of costs. That judgment too, is recognized in a 
case of Coicellv. ff’atts (c) long subsequent to thsit J/ensha//. v. 

Roberts, which the defendant’s ccjiinsel impugns. Lord Etlen- 

(n) SI,a. Ji. It. .%G. S. C. 1 Sulk. 10. (r) (5 J-lusI, lo:,. 

(/»; 1 II7/.V. 171. 

borough 



iH THJB Firrr-sixTH Y^ar or GEORGE III. 

bwough there says^ whether the plaintiffs might have sued in 
their oM'n character. Is another question, affecting the right to 
costs, which may arise hereafter, and upon which it is unne¬ 
cessary to say any thing at present. In that case Lord £l/ea- 
bormigh maki» the question whether the counts can be joined, 
to depend on the question, whether both sums when recovered 
would or would not be assets; and having determined that if 
the money, when recovered, would be assets, the counts.nia^ 
be joined, he proceeds to lay that out of the question, whien 
the defendant’s counsel, here relies on, the consideration of 
costs. [His Lordship here read at length the judgments of 
Grose, LawrencCf and Le Blanc Js. in that' case.] This case 
therefore decides, that if both the suin.s sued for would be 
assets, the counts may be joined; and this Court, with this 
ease before them, decided the same kiiing. 1 agree with the 
defendant’s counsel that some expressions in Thompson vT 
Stent may be caught hold of, and carped at, but the substance 
of the judgment is the same thing in Thompson v. Stent in 
1808, and in Cowell v. Watts in 1805; and it seems to me that 
the reason given in the court of King’s Bench is such, as, if 
not unanswerable, has never yet received any answer: and 
looking 'at the encouragement which ought to be given to 
executors, to collect tbeir testator’s effects with diligence, the 
reason of the case retpiires that w*e should conform to that 
decision. r 

Dallas J. was of the same opinion. 

Park J. concurred.. In the case cited bv the defendant’s 
counsel. Lord Ellenhorough treated as surplusage the word 
executor, but in Cmoelt v. Watts all the Court went fully into 
the point, and held that the itujuiry, whethej* the money when 
recovered would be assets, is the test: but Bailer J. lays down 
die same rule long betbre in King v. Thom ; («) ami in Ord v. 
Fenwkkf {b) Lawrence J. relies on that opinion of Butter J. 

Judgment for the Plaintiff. 

^«) 1 Tirm Bep. 407. ('») 3 Ettst, 101. 
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Blaaw v. Chaters. 


feivlant uras fTNHE Defendant was a mariner and master of a ship regi- 
on* “Nf. tcred and domiciled at North Shieidg, trading to London : 

house anywhere, but he paid liis propeity-tax 
li^*noo’ther under 46 Geo. 3. c. 64. at North Shietda, and while there, he 
dSed'tobe slept on board, and had no where any other home than his ship, 
resident The defendant having obtained time to plead, under the terms of 

tJarJeghter.** accepting short notice of trial, and having suffered judgment 
ed, and that by dchiult, a miticc was on the 22d of Nao. served on liim at 
ttan 40 miles Shields^ ^yher€ liQ then was, of a writ of inquiry to be 

*^ecuted on 30th Nov. in London^ where * the venue was laid, 
ne was held ' * 

entitled to 14 and which wi'it w-as then there executed accordingly. Pell 
e»ecu5?g*^I^* Serjt. had on the first day of this term obtained a rule nisi to 
writ of in- set aside the execution of the writ of inquiry, upon the objeG< 
^^Anunder- tion, that the defendant, residing more than 40 miles from 
c^t*siiort*L entitled t«» 14 days’ notice of executing it, as in a 

tice of trial country cause. 

ri^^h«l4ain- Shepherd Solicitor-General now shewed cause. The de- 
^tort .fondant having no home, may equally be considered as domi¬ 
ciled in London, whither his vessel often comes, as at Norik 
Shields, and is not entitled to the longer notice. The defend¬ 
ant, more«)ver, being under terms to take short notice of trial, 
which is synonymous with short notice of a writ of inquiry 
where that *is the only trial in the cause, must rest satisfied 
with .the notice hci has received. 


excenting a 
writ of in¬ 
quiry. 

*[ 459 ] 


Pell supported his nile. 

Gibbs C. J. The terms of the luleof court apply to the 
usual place of residence of the defendant; this man, as it is 
stated, .has no residence but on hoard tiio ship. 1 think he 
must be considered as resiiling at the ship’s home, which is 


where he pays iti-s pro|)crty-tax, thougli I do not rely on that 
circumstance. 1 douht not, if the Plaintiff had asked it, the 
terms wtJiild have been inserted in the rule for time to ])leiul, 
of taking short notice of writ of inquiry or trial, as the case 
might be; but the order i.s not so drawn u]>, ami the defendant 
w ho draws up the order, ought to Insert in it such an adapta¬ 
tion of the iisiiui terms to the rule, as the case requires. The 

plaintiff 
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plaintiff should have objected to die order when it was served .1818. 
on him, and said that he was on that rule entitled, not only to 
short notice of trial, but to short notice of executing a writ of 
inquii 7 , * if necessary. He is now asking us to give him the Chaters. 
benefit of a term, as if inserted in the rule, which is not therein * [ 460 ] 
contained. 


Rule absohitc. 


Dovby V. Hobson. 


Feb, 5, 


I N this action, which was tried at the sittings after Michael¬ 
mas term 1815 before Gibbs C. h, after tlio case had been 
gone through, no objection being taken by the counsel on 
either side, it appeared that fF. MaynanI, one of the jury¬ 
men sworn, had taken the house which Bnshell luid left, and 
at which a summons had been delivered, to serve on the jui 7 
on the day of this trial, wherein, as also in the pauiiei, Bushell 
was named, and Maynard had answered for Bushell^ when 
that name was called, and had been sworn on the jui 7 . 
Gibbsy C. J. proposed to discharge the. jury: but Vaughan Serjt., 
for the Flaintifl', insisted on keejiing them, and had a verdict. 
Best Serjt., for the Defendant, noli ojjposhig, but giving no 
consent. 

Best in thi.s terra obtained a rule nisi for a venire de novo on 


Where a per* 
son, not sum* 
inoncd on the 
jury, was 
sw'ornonajnrj 
at nisi prius in 
the name of 
a person for 
whom a sum¬ 
mons to servo 
on thatjury 
was delivered, 
and to whose 
house he had 
succeeded ; 
the irregula¬ 
rity being no¬ 
ticed hefore 
verdict, the 
Cmirt award¬ 
ed a venire de 
novo. 


the ground of a mis-trial. 

Vaughan now showed cause, upon the case* of Hill v. 

Yates, (a) where a son had been sworn on Uie jury in l\pu of 
a father of the same name, and J;hc Court there recognized the 
reason of the case of Wray\. Thorn (b) that no substantitd 
injustice had been done, and for the same rcasttn refused to 
grant a new trial. In this case no injustict' had been done. 

He also referred to Norman v. Beamont, (c) and Parker v. [ 461 ] 
Thornton, (./) which, he considered, couhl not avail against 
the contrary cases already cited, andtlic Case of a Jury man, (c) 
in which a prisoner was executed for forgery notwithstanding 
a similar objection. 


(</) 'i JaI. Ttiti/m. 1110. 
(e) I'J Eusl, '231. H. 


Z 2 


(«) 12 FmsI, 220. 

(fc) Wilks, 488. 

(c) WtiU's, 484. S. C. Barnes, 453. 


Best 
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1816. tion to grant a new trial, or not, ought to set adde this 

—verdict, and that there ought to be a rule absolute for a venke 
Dovey 

t,, oe noco. 

Hobson. The rest of the Court concurred. 

y. Rule absolute. 


[ 464 ] Abitboj. V. Bristow. 

Under fW^HIS was an action upon a policy of insurance on goods at 
after loading -L and from Mogadore to J^ondon: it was tried at Guildhall 
wT before Dalian J. at the sittings after Mkhaelmas term 1815, when 
the voyage ^a verdict was found for the Plaintiif, subject to a point reserved, 
^ePldntilf' Shepherd Solicitor-General in this term obtained a rule 
rauuot reco- to set aside the verdict and enter a nonsuit, upon the 
that'the ship, ground that the allegations of the declaration were not proved, 
fcaff her car"o declaration averred that after the loading of the goods on 
on board, was board. Oil a certain day, the ship ivitli the goods on board 
hM^m°orings departed, and set sail on her intended voyage, and aftenvards, 
•ud lost. and while tlie ship was in the course of her voyage, they were 
destrt»yed by perils of the sea. The evidence was, that before 
the ship had half her cargo on board, she was driven from her 
moorings by had weather and lost. 

Best and Vaughan Seijts. now shewed cause, contending 
that enough appeaivd on the declaration to shew that the 
goods were loaded, on which the policy had attached, and that 
a loss had afterwards accrued; and therefore, though the 
declaration stated more than was neces.«urv, the pluintift’ was 
entith'd to retain fiis verdict. In BMnd v. IVilkinsmi («) there 
was an avernmentof interest at the time of effecting the policy 
and of the loss; it certainly did not at the time of effecting 
the |)olicy subsist in the paity, but it did subsist at the time 
of the loss; it was immaterial whether the plaintiff were or 
were not interested at the time of effecting the policy, as 
[ 465 3 .jstated, so long as he was interested at the time of the loss: the 
Court held the plaintiff might insure before, though the inte¬ 
rest arose not till afterwards. Here the averment that the 
ship sailed may be rejected as surplusage, and the plaintiff is 
nevertheless entitled to recover secundum allegata el probata. 


(«) « Taunt. 23T. 


Enough 
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Enough is set out to shew that a cause of action had arisen^ 
and so much is distinctly proved. So it is in older cases, except 
where the party undertakes to set out a contract. Jlcimne v. 
Westbrook, (a) Upon ^n averment of lending a bond from 
Lord .Viscount Gave, for Gage, the Court held that Gage might 
be rejected. The rule is, wherever the plaintiiT can strike out a 
whole averment, without striking out any thing essential to the 
cause of action, he may hold his verdict. But this may be 
said to be no variance; for the uvennent that the loss hap¬ 
pened while the ship was in the coui-se of her voyage, is 
merely equivalent to saying that before tlie determination of 
her voyage the ship Avas lost. Peppin v. Solomons, (b) It. 
was averred, that after the making of the policy the ship had 
sailed j in fact she had sailed before, but tlie variance was 
held immaterial. Buller J. assigns die reason, that if the 
averment were omitted, the declaration would be pcrfcv» 
without it. 

Gibbs C. J. I agree witli the principle that Avhcrc imma¬ 
terial averments are comnected Avith material averments, 
though the immaterial averments are not proved, yet if the 
material ones arc proved, the pkiintiff is entitled to recover. 
I subscribe likcAvlse to the authority of the case of Peppin 
Solotnons; for Avhether the ship sailed before or after the 
making the policy, was jicrfeetly immaterial. I'hc material 
question Avas, whether she sailed pn the va\ age. I subscribe 
likewise to the propriety of that decision in Hhiml v. Wilkinson, 
that an averment of interest at the time of eftectirig the policy, 
and also at the time of the loss, Avas satisllctl by proof of inte¬ 
rest at the time of the loss, because the stating xhat would be 
sufficient, and the allegation of more ilocs not throw on the 
plaintiff the necessity of proving that allegation. But "this is 
a very different case. This is a policy at and from Mogadore, 
and embraces as well losses happening at Mogadore, as Josses 
occurring while the ship might be on her voyage home; but 
tlie tAVo cases demand very different consideration. While the 
ship is on her voyage home, she must be fully rigged, vic¬ 
tualled, manned, and equipped; while she is at Mogadore she 
need have no other men on board than such as are nccessai-y to 
jjrevent fire or the like accidents; no sails, provisions, or equip¬ 
ment arc necessary. The averment, therefore, of a loss on the 

(«) i Wifs. 115. (6) 5 Ttm Rep, 496. 

voyage. 


1816 . 

Abitbol 

V. 

Bbistow* 
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voyage, would lead tlie underwriter to inquire whether 
state at the time of the loss, ivas adapted for such a voyage. 
Therefore, though both losses are within the policy, each re¬ 
quires a very different state of facts, and different declaration; 
and therefore, though we'are very sorry to give way to such 
an objection,’ I think the verdict must be set aside, and there 
must be a nonsuit. 

Dallas J. concurred. 

Park J. 1 am obliged to express the same opinion, though 
with great reluctance. I was of counsel in the case of Pepjm 
V. Solompiis, and it was decided on the ground of iminateria- 
" lity. The words lost or not lost were in the policy, and there¬ 
fore it was immaterial whether the loss were before the iiolicy 
was effected, of after. Here the averment leads the under- 
' ^ riter to look for evidence respecting a loss which has hap¬ 
pened after the voyage commenced, whereas, at the trial, the 
plaintiff tunis round and says, the loss happened in port. 


Rule absolute for a nonsuit. 


[ 467 ] 

Felt, 6. 


Croydon Hospital r. rARi.Kv. 


A corporation 
named '‘The 
W»rdein and 
Poore of the 
Hospitall ot* 
the HoUe Tn^ 
mfie in Croy- 
<lon, of ttio 
Foundation of 
J*hn HhiU- 
gifl, Archbi¬ 
shop of Can- 
termaryt’ con¬ 
veyed land 
under the 
land-tax re¬ 
demption acts 
by the name 
of the “War- 


T jHE Plaintiffs declared in covenant, that by an indenture 
of lease dated 6th Nov. 1800, they demised to the De¬ 
fendant a messuage and buildings and 62 rods of land, for the 
term of 21 ’years, under is. rent, payable half yearly. And 
that 0>c detcndaiit* covenanted for payment of the same, and 
they assigned a breach in the non-payment of 2f. Ss. rent, for 
12 years elapsed on 21)th Sept. 1814. 'I'lie defendant, after 
oyer, whereon the lease appeared to be made between the 
“ wardein and poorc of the hospital of the Holi/ Trinity in 
Croydniif in the county of Surrey, of the foundation of the 
Most Reverend Father in God John Whitegiji sometime lim’d 
Arclibishop of Canterbury,** 1. Jnn Ifes, 2; and the defend- 


Poorl^fthe ***** thirdly pleaded that before any part of the rent for the 

Hospitall the J^oKe Trimiie in Cfo^dou.” Tlie purchaser paid the vendors the piircliasc-money 
ia discbarde of the costs of sales made by the vendors for the redemption of tlic land-tax: 
Held, 1. that the variance in their name was not material; 2. tliat tiiey might raise money 
by a latter sale for the costs of former sates; 3. that at all events UiU was a mistake or inaa- 
verteace cored by ffie atatote 54 G. s. e, 171. s, ii. 


12 yearn 
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12 years became due, ou die 28th of May 1802, by indenture 1810. 
between the plaintiffs by the name of the wardein and poore 
of the hospital of the Hoiy TVtm'ty in Croydon, in the county Hospitd 
of Surrey, 1,, the Right Hon, W. hovd Auckland and Sylvester 
Lord Glenheroie, two of the commissionei*s appointed under 
the act 39 Geo. 3. for regulating sales by bodies corporate for 
the redemption of the land-tax, 2., and the defendant 3., after 
reciting that the defendant then held by lease of the said war- 
deiii and poore, a messuage and the garden thereto belong¬ 
ing, together with a parcel of land allotted by virtue of the 
Croydort inclosure act, being the premises in the lease speci¬ 
fied. And that the said wardein and poore being desirous of 
availing themselves of the poweis by the acts 38 and 39 G, 3. 
given to bodies corporate, tor enabling them to sell lands for 466 } 
redeeming their land-tax, had agreed to sell to the defendant... 
all their estate in the premises for 502. and that the commis- 
sionci's had agreed to confirm such contract, the said wardein 
and poore, in consideration of 502. paid them by the defend¬ 
ant in discharge of the costs attending the sales made by them 
for the redemption of their land-tax, the receipt whereof the 
said wardein and poore thereby acknowledged, and the com¬ 
missioners, parties thereto, did thereby allow, and of 5^. by 
the defendant paid into the Rank of England, to be there 
placed to the account of the commissioners tor the reduction 
of the national debt, under the title, “ an liccouiit of the sale 

of the land-hix,” as by the receipt of-one of the 

cashiers of the bank, did appear, in exercise of the powers 
vested in them by the said acts, did by that Indenture duly 
sealed, and delivered, and intended to be enroHed or regis¬ 
tered as the law required for the conveyance of estates sold to 
redeem land-Uix, with the copsent, &c. of the said commis¬ 
sioners, testified by their signing and scaling that indentu:*c, 
grant, bargain, sell, and convey, and the commissioners 
thereby confirmed to the defendant, the demised premises in 
that lease specified, and the rcvei*siou, and rents, &c. thereof, 
and particularly the rent reserved by the lease, to hold the 
same to, and to the use of the defendant, his heirs and assigns, 
for ever discharged from all land-tax, reserved rent, and other 
incumbrances, as by that indenture, duly sealed with the com¬ 
mon seal of the plaiutifis, and with the respective seals of 
Lords Auckland and Gktibervie, and duly delivered and signed 
by them, then remaining duly registered at the land-tax regis¬ 
ter 
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ter office, according to tUe statute, would appear. The plahi- 
tiffi repii^ to this, that long before the making the indenture 
in the declaration mentioned, on the 25th of June, 41 Mix,, 
The Right Hon. Rev. Father in * God John White^fi Archbbhop 
of Canterbury, being, ieised in fee in his own right, and to his 
own use, of certain houses, &c. in Croydon, did by virtue of 
the statute 39 Elh* (a) for erecting of hospitals or abiding 
and %vorking houses for tlie poor, by deed dated 25th June, 
41 Elh. enrolled in Chancery, cract, found, and establish the 
said houses, &c. to be an hospital and abiding place for tlic 
finding, sustciitation, and relief, of certain maimed, poor, 
needy, or impotent people, to have continuance for ever, which 
hospital, and the persons therein to be placed, the founder 
thereby incorporated by tlie name of The Wanlciii and 
Poore of the Hospitall of the Holic Trinitie in Crtn/don, of the 
^Foundation of John Whitegift Archbishop of Catiterbury,” and 
ordained that by the same name they should be jiersons capa¬ 
ble to purchase lands nut exceeding the value of 2001. by the 
year; by virtue of which deed and enrolment, and of that act, 
the plaintifis became incorporated, and had ever since been, 
and then were named and called l)y the last-mentioned name; 
and at the time of making the lease, the plaintifis having been 
so fouiidod, were by virtue of tliat tbuudatiou seised in fee of 
the premises by that lease demised. To this plea the plaintiffs 
demurred generally. , 

Best Serjt. for the demurrer contended, first, that the con¬ 
veyance by the plaintifi* to the defendant was not invalidated 
by the circumstance that the principal part of the purchase 
money was expressed to be paid, not into the Bank of Eng¬ 
land, but to the ])laintifis themselves; and not for redemption 
of the plaintiflb’land-tax, but to reimburse them their costs 
incurred by former sales of land for the redemption of their 
land-tax. It is true that the grantors, being incorporated by 
the statute 39 £lc., were prohibited from alienating their land 
otherwise tlian in manner warranted by the acts for redemp¬ 
tion of their land-tax. But this application of the money was 
authorized by the statute 39 0. 3. c. 6. s. :36. which enables 
the grantors to raise by sale sufficient money to pay the cx- 
penccs of the sales, and that those costs shall be thereout paid 
before the money is paid into the bank, or that so much 
thereof as they shall deem sufficient, shall be reserved for that 


(«> c. 5. s. g. 


purpose; 
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purpose; that sum which is required for the costs, never, I81B. 

indeed, can be paid into the bank, nor is intended so to 

' * Croyxnw 

be, for if it were so paid, it could by no authority be drawn Hospital 

out again and applied to the costs. And the commissioners v. 
allow in the deed that application of the purchase money as Parley. 
the act requires. But even if there be any informality in the 
circumstance, that the commissioners in the deed expfess 
their approbation only of the grant, and not of the application 
of the money, yet this is cured by the statute 42 Geo. 3. c. 116, 

9 , 120., which enacts, that proof of execution of any deed of 
sale by tlxe commissioners, parties thereto, shall be sufficient evi¬ 
dence that tlie several notices, acts, matters, and things required 
by the recited acts or that act to be done by any vendor previ¬ 
ously to any such sale, were duly given, do»ie, and performed by 
such vendor pursuant to tlie directions of the recited act and that 
act. The commissioners certify by this di*cd tlial this money 
has been applied to the purposes for which it is raised. With 
respect to the objection that the grant is made by the corpo¬ 
ration by a name other than Iheir tnic name, and is therefore 
void, inasmuch as this was undoubtedly u mistake, and cannot 
be avowed by the plaintiil's as a premeditated fraud, it is, as a 
mistake, cured by the statute 54 Geo. .‘i. c. 1/3. ft. 12., which 
confirms deeds tliat were void for want of title in the vendors, 
or “ by reason of some otticr mistake or inadvertence.” But 
even if no such act had passed, itneient .iiithoritles are not 
wanting t< shew that this grant is good; though niidoubtcdly 
cases may be cited favourable to the ]>laintifls. Those deci¬ 
sions are not now’, nor ever were ihoy tlie law of the land; 
but conceits W’hich grew out of the disposition df supporting [ 471 ] 
corporations to an immoderate extent, wlucli prevailed^ from 
the beginning of the reign of Edtcard the Sixth to the latter 
part of the reign of James the First. The objection is bot¬ 
tomed on the ground that a corporation lias nothing but its 
name, and that if it do not convey by its name, then it does 
not at all convey. If this principle were jnirsued to the ut¬ 
most cxtciic, then the slightest deviation in a word or a sylla¬ 
ble would suffice to avoid a grant. But the sjiirit of the de¬ 
cisions is, that there must be a material deviation or ambiguity, 
as for instance, where there are tw’o corporations <»f one name, 
and it cannot be known which of them it is. But this cor[>o- 
ration is sufficiently designated by the amount of tlic name 
that is given, The Dean and Chapter of Bmtol made sundry 

lease's. 
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leases^ misreciting the name of their corporation, and an intri¬ 
cate case of sundiy smh leases made of one thing to divers 
men, wherein the Lord Clfancellor (Lord EUemitfte) said that 
it teas fit to hfidlp such leases in Chancery, being for rea^nable 
time, and upon good consideration. Judges might have done 
well at the first to have expounded the law so,' with averment 
that they were the same parties, and so was the old law, till 
now of late: especially where the mistaking arose on their 
part who kept the evidences, the which the lessees could not 
see, but must take a lease by the college clerk.” (a) There Is 
then the authority of Lord Ellesmerej for saying that this was 
in his time new law. That which has been decided on prin¬ 
ciples of natural jnsice is for ever law, but that which is not, 
though it may prevail as law in our courts for a time, is not 
law, nor binds the Court. In this case the Chancellor does 
^ot hold tliere is relief in equity because there is no relief at 
law, but he says, the law ought to be so. Kijtg's Lynn 
case. (6) Bond to the mayor and burgesses of Lyn7i Regh in 
com. Norfolk. It turned out that the cor[>oration was incor¬ 
porated by the name, majoris hurgenmtm domini regis, de 
Lynn Regis, and although in the l>ond the wonls burgi dombti 
regis were omitted, it >vas held good. And herein is cited 
every previous case, and they are all considered by Coke J. 
And it is ruled, “ that when in truth there is but one and the 
same corporation, leases,* grants, &c. made by them ought 
not to be avoided for such nice and verbal variances, when in 
substance the true name of the corporation, either by matter 
expressed, or necessarily implied in the wonls themselves, 
appears to the Court: and as to the said case of the hospital 
of the Savoyf it is. true that judgment u'as given in the Ex¬ 
chequer by Baron Clarke ami l^aron Gent against the opinion 
of Sir Roger Mnnwood C. B, toiis virihns." But a similar 
variance is found in the lease to that which is in the deed. 
The corporation is described in the lease as the wardein and 
poore of the hospital of the Holy Trinity in Croydon^ in tlic 
county of Surrey, (which is no part of the name,) of the foun¬ 
dation of John Whitgift, (not Whitegift, and tlie fotmer is not 
idem sonaus with the latter,) Archbishop of Canterbury. This 
appears by the lease, which is set out on oyer. If the objection 
be fatal in the <leed, it is fatal in the lease, and therefore the 
plaintilfi; cannot recover. 

(«) Cary, 14. (h) 10 Co. 12t. b. 

Bosangnet 
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JSosanquet SeQt. covUrd. The argument that the plaintifTs 
alone know their own founder, is witfiout foundation, for the 
purchaser was lessee by a lease in which they were rightly 
named, and the purchaser, not the vendor, pi^parcs his own 
deeds. The general words used in the statute 54 G. 3. c. 173. 
«. 12. must apply to grievances ejusdem generis. It provides 
for the cases, first, where the vendor, though seised of •the 
land, is not entitled to convey without some further assurance; 
or, 2dly, where the lands did not, at the time of the sale, stand 
limited to the same uses; and, 3diy, where a greater quantity 
of an estate might have been sold, tlian was necessary. Suck 
sales arc ratified, and, it is declared, shall be as valid as if they 
had been made in strict conformity to the powers under which 
they were intended to have efiect: but none fif them are at 
all similar or applicable to this case. Tiie nature of the ob¬ 
jections is this: as to the land-tax acts, the 3d plea states, in 
the recital, that an agreement has been entered into for the 
sale of the premises for 502., and that the commissioners bad 
agreed to confirm the contract. If this be the contract, it 
cannot stand, for until the money is paid into the Bauk of 
England, no sale takes place, and it proceeds to state that the 
consideration is 502. paid to the said warden and poor in con¬ 
sideration of the costs and expences attending sales made by 
the said warden and poor generally, and of bs. paid into the 
bauk. This therefore is a sale made, not for the discharge of 
the specific expences attending this sale, but for the cxpciices 
of sales made generally and not under the authority of these 
commissioners. By the statute 38 G. 3. c. 60. s. 30. the money 
is to be paid into the bank, for the redemption of the laiid- 
tfix, and no more land is to be sold than the commissioners 
shall certify is fit to be suld.^ Then came the 30 G. 3. c. 6. 
s, 36. which makes it lawful to raise so much money by such 
sale, as shall be sufficient not only for the purpose of redeem¬ 
ing any land-tax for whicli such land shall be sold, but also for 
the purpose of paying and satisfying all such costs and ex¬ 
pellees a.'^ the corporation making any such sale shall incur 
oil account thereof, and that such costs shall be paid out of 
the purchase money for the said lands, before the same shall 
be paid into the bank. The 39 G. 3. c. 21. enables the king 
to appoint seven commissioners to execute the act, instead of 
the general commissioners. This plea does not state that the 
commissioners, parties to the deed, were privy counsellors, 
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BK it certdnly ought to do. The Idth* sectioa gives to the 
. .commissioners only thh power to order the-payment of such 
costs and expences^iltliending the sales as they diink reason¬ 
able, being the same po^ver which the former act gave to 
other commissioners. This then is not a mere slip, but an 
excess of authority. The corporation has sold lands for pur¬ 
poses for which they never were authorized to sell, and as the 
sale thereof is not warranted by the statutes, the question is, 
whether this is a good sale at common law. The decisions 
which have been so lightly treated as new law, were the law 
of a period when our greatest lawyers lived, and that law sub¬ 
sisted long before the time of Ed. C. and after the time of 
James 1, In the case of King*s Lynn, Lord Coke states the 
law to be, hrs(, as to these words idem nomen et non per almd, 
that this word idem has two significations, viz. idem syllaMs 
n!t verbis, and idem re et sensu ; and the name of a corporation 
in gmnts or conveyances need not be idem st/llabis et verbis, but 
it is sufficient if it be idem re el sensu. Many cases arose about 
that time in w4iich the struggle was, whether the name varied 
litteris et sylUibis, or r4 et sensu. (a) Kota, that abbot anti 
convent, dean and chapter, and all other corporations, ought 
to be named truly by their names of incorporation and founda¬ 
tion, accortliiig to the form thereof, without omission of any mate¬ 
rial part thereof^ in all their leases and grants, and in all actions 
where they are defendants or plaiutKVs, or otherwise their 
lease and grant, &c. are void, and also their writ shall abate; 
because the name of a corporation is like the iiunic of baptism 
of a man, which cannot be changed. So, where (Z») Eton 
College was incorporated by the name preposiii et co/legii, a 
lesise M’hich they nmdc by the name prepositi et sociorum was 
held ^oid. So in 10 Eliz. the place of which a corporation 
took its name was omitted, and the grant was held void. In 
Croft v. Howell (c) the Cook’s eoni|)any were incorporated by 
the name magistronm sive guberrmlontm et comnmnUnfis mijs- 
terioi cotpioritm London. A lease made by Jo, Johnson, Mathew 
Rohinstin, John Birch, and liafe Isnel, masters and guardians of 
the craft or mystery of the cooks of Jyondon, and the coiii- 
moiialty of the same craft ainl mystery, was held v«>id. fn all 
the cases the question is whether the variamre be material or 
not, if this be not a material variance, the inisnoincr cannot 

(o) Xiw VentH, 2,4 & '• I*. Sf M. (i ) Pfovd. Mtf. 

f^) Viffr, KiO., JUon Cotivge case, pi. 05. 
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hurt. It may be admitted that the cases of abatement of writs 
stand on a different ^und, because the defendant gives 
better writ. Fatuthaw’s case, (a) which in 29 Eliss. was argued 
in the Court of Exchequer. Two judges ruled in favour of the 
misnomer. Manwood C. B. thought it not a &tal variance. 
17pon a writ (6) of error the point was argued by Cofee, Eger- 
ion, and others; then argued by all the judges, and finally 
compromised. This is cited, not for the decision but for the 
authority of Manwood C. B. who, as it is said by Lord Coike, 
was toUs mribus contrd, and for the sound flistinctions which 
he laid down. In Mo, 235. he says, there is no book in the 
law which avoids the leases or grants of a cor])oration for a 
variance in any of these four circumstances, namely, in addition, 
interposition, omission, or commutation, so ihflit it retain the 
four first principles of the substance, tnat is to say, the name 
of the pereons of the house, of the foundation, or dedication, 
and of the place known before the foundation wherein the 
house is situate. One of the reasons most particularly appli¬ 
cable to this case, is, that an altenirion in the name of a 
founder is a prejudice to the honour he meant to do himself 
by including his own name in the name of the foundation, he 
adds that there had been more points on variances in the names 
of corporations in the last 42 years than in 400 years before. 
The various cases on the name of the Norwich corporation 
i-re in strict conformity to that case* The T>can and Chapter 
of the Cathedral Church of the Iloh/ Trinity of Norwich (c) 
surrcndcrctl thtdr possessions to the king, who reincorporated 
them by the name of “ The Dean amJ Chapter of the Cathe¬ 
dral Church of the I/o/// and Undivided Trinity <i6 Norwich, of 
the foundation of Edward the Sixth,” and^ regranted theii 
possessions to them, omitting Jhe words “ of the foundhtion 
of Edward the Sixth.” It was contemicd, and held, that tin* 
old name of incorporation remained, and Herbert being their 
founder, they were not bound to keep in the name of Edward 
the Sixth. And in King’s Lynn case Jjord Coke says, “ There 
is a great diifcrencc between old and new corporations, for 
old corporations may have several names:” the plaintifts, 
being a now one, can have only one name. In the case of 
Heyward v. Fnklur, (d) as indeed in all the cases cited for 
the plaintilfs, there Wiis a special verdict, and it was foimd in 


(a) Mo. ^28, 

{0) 1 Lon. IGU. S. C. Aitdcn. iO'.’. 


(c) 3 Co. Ht'p. 73. 
(ti) Ta/ai.-Ur]. S.C. 
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idl of fhem, that the corporation suing did Execute the deed; 
f^et it was held void. Again, the Dedh apd Chapter of Nor^ 
unch leased, omitting the words ** of the foundation of £dward 
the Sixth,” and it was held void.' So, in a gift to the abbot 
and nuus of Sion, of the foundation of our lord the king, the 
grant omitting the words ** the foundation of our lord the 
king,” it was held that the omission avoided it. So, Whitlock 
enumerates the name of the founder among the four things 
that are of the substance of a corporation (a). So, in Fisher v. 
.JBois, {b) a variance in the name was held fatal; held a hard 
case, but so decided. Cmtodes for guanliani held synonymous $ 
but where it was called domus site coHegii de Merton, instead 
of domds site collegii scholarinm de Mertoti, the omission of scho^ 
karium was hejd fatal, as a variance in substance. So, where 
Eaton College, incorporated per nomen prceposiii et collegii rega- 

collegii Beata Maria de Eaton Jujrta^Whidsor, made a lease 
omitting, in their name the words ** Bcatce Maria” and the 
iteration of the woid collegii, it was held void, (c) No autho* 
rity has been cited overturning these cases. In the present 
case there is a variance in substance, and not in immaterial 
circumstance. The calling the Archbishop ** the most Rev. 
Father in God,” and adding the words ** in the county of 
Surrey” in the case, are but circumstance, and as Manwood 
C. B. says, “ addition, intei^osition, omission, or commuta¬ 
tion,” do not vitiate. vTbis grant, therefore, is void at com¬ 
mon law, and so much varies from the authorit]^ of the land- 
tax acts, that it is not warranted by those statutes. It does 
not appear on the record that any other land liad been sold for 
the redemption of the land-tax, upon the sale of which any 
costs had been incurred. 

B4st in reply. The statutes do not warrant the argument 
that the plaintiffs have no<4right to sell land }x>sitively for the 
cost of their sales, but only for the redemption of the land-tax, 
and to keep back a part of the purchase money for costs, for they 
enable a vendor to soli to one person to raise money for the 
redemption, and to another to raise a sum for the costs. If 
the plaintiffs have sold land for the redemption, and kept no 
{mrt of the purchase money back for their costs, what are they 
to do, but to sell more for their costs? It is said, if this be 
not within the specific object of the act 54 G. 3. the general 

(a) 1 T^on. 126. S.C. Mo. 266. (b) Palm. SOS. 

aiitl cit. 10 Co. 135. {(-) Jenk. 214. ca$e 54. 

words 
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words will not heal, it;, but the general purjiort *of the act 181®. 
appears by Uie preamble to this clause, an<l it shews an intent,, croydom 
pot to remedy the defect in particular cases only, but to re- HospitiU 
medy all mistakes. Adopting in the enactment the generality 
of the preamble, i/ww verAis: the only condition Ls, that the ^ 
deed be executed bondjkle. It is clear from the mode of the ^ 
introduction, the remedy is. not to be confined to mistakes 
ejttsdem generis^ but is extended to uU mistakes. In a remedial 
act the Court would carry tlie relief as far as the mischief 
extends; even if the words did not reach it. Another objec¬ 
tion is, that it docs not appear that those noble persons were 
privy counsellors. JBut inusnuich as the king has appointed 
them commissioners, it will be presumed that they have that 
qualification. The cases cited cari'y the argument on the mis¬ 
nomer no further than the defendant’s oounsef foresaw, and 
they are all confined to the period before mentioned. They 
only rule that a misrecital iii a material part of the name of 
coporation vitiates a grant, but what is material is in every 
case dis[)nted by tlie Judges. Mmvcood held the dedication 
of a cliureh a material part, but where the prior of St. John’n 
of Jerttmlem omitted the name of Jerusalem in their grant, (a) 
it was lu'ld not to be fatal, it is said that the founder lias a 
right to have bis name iu the granU It is to be believed that 
Archbishop JVhitegift founded his hospital in the hope of a 
better reward, and that be wuuhf rather have concealed his 
name, if with propriety he couhl. The tjiiestion of materi¬ 
ality or immateriulity depends on this, whether the grantors 
can be known by the name, and it is for the Court to judge 
whether the variance be ^material or not. It is sajd the pur¬ 
chaser prepared tlie deed; that fact docs not appear on the 
record, but if he did, the plaiiitiils cxcciiteil it, and so gave 
the name under their common seal. In the King's Lynn case 
the wtu’ds bingi domini re}>}s, the fbundt'r’s name, is omitted, [ 43r9 ] 
yet it Avas held immaterial: as to Fisher v. Itois no judgment 
was tlicre given, but Faiishatv compounded. Ileywood v. 
jP’M/e/ier was not decided, hut it [iroceeded on diflerent grounds: 
the last decision therefore iirouounccd on tin's subject is the 
case of King's Lyinif aiul that is with the defendant. TIic 
rule therefore is, and it is a safe one, that if the corporation is 
misdescribed in a grant, and they gQ on to aver that they arc 
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not t^ same corporation, tUat grant oiig)|t to bin4 thep. 

law, as Lord EUmnerfi says^. as it now is: it 
pust be sbewn Uiot it was another corppi^don: but If the 
fide is to stand as scttl^ by those ^pes, they lay down no 
certain criterion what is material or imihateriied; it is for the 
consideration of the Court in each case. Tlie name of a 
foi|nder may he im{)ortant, as the only means of discriminating 
two corporations, but here it is quite immaterial. If there 
be no better reason shewn for inserting his name than to 
honour him 200 years after his decease, it is immaterial, (a) 
Gibbs C. J. It is certainly true that from the reign of Ed, 6. 
to the end of the reign of James 1. many decisions will be 
found turning on many nice points, and many now apparently 
frivolous objections have been entertained, but it was not 
because the judges who graced the bench in those days were 
-inferior, either in intellect or in learning, to those who now sit 
on itj in thr last, I fear, they would be found our mastere; 
hut it is because a greater liherjillty of seiitiincnt now prevails 
ill the decisions of courts of justice, I’he present ease arises 
out of an action of c<wcnant. Certain jiersons constituting a 
charitable foundation at (Vaydon, have certain property, part 
of which consists in laud. At a certain period they made a 
lease of part of their land to the defendant. They, being 
generally resti’aincd from alienating their property, arc after¬ 
wards authorized for certain purposes to dispose of a portion 
of their land under the acts for the redemption of the land-tax; 
they profess to sell the reversion of the demised premises in fee 
to the defendant, and to convey th(5 reversion to him, and they 
profess to receive his money for discharging the residue of their 
land from the land-tax ; hut after receiving the money, (how to 
be applied, I know not, except for the purposes of the charity,) 
they say, we proft'ssetl to c<>nvey to you by a legal convey¬ 
ance, l)ut you have been deceived, and you must pay us rent 
for your laud, as if this conveyance had not been made. Their 
objections are, first, w'c have conveyed to you by a wrong 
name; ^ve are the Wardein and poore of the Hospilall of the 
Jlolie Trinitie in Croydon^ of the foundation of Jolui 
Archbishop of Canterbun/ ; and in the conveyance to you we 
have omitted to state that we are of the foundation of John 
Whitegiftf Archbishop tf Canterburyi therefore, though wc have 


(fl) See al.->o PU$ v. Jumis, Uob. 124. 2<i Res.y and Dr. Jyrafa case, 
11 Co. lb. b. 

received 
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JEceived your Eioney» we Aave not sold you the land: 
amyeysaux is void. If this question had occurred for dccisi^ 
at the period of those eases which l^ye been cited, possibly it 
would have rused considerable doubts, but I subscribe most 
implicitly to the doctrine laid down by J^ord EUesmeref that at 
tliat time it was open to the judges, to enquire, whethef*a 
grant were the grant of the same corporation; and when I 
found that it was a deed under the common seal of the same 
coporation, pace tantorum vironm, I should have pronounced 
the deed good. When I hear that the question is, whether 
there be a material or an immaterial omission in the name, 
and it is urged that it is material, because in the omission of the 
grantor’s name the plaintiifs arc wanting in due; rcvtsrence to 
the memory of their founder, .1 agrc/« «:iat they ought to shew 
their gratitude to their founder 5 and 1 say, that if they, out of 
that gratitude, were to refuse any gift that shall be offered 
them under a grant w'hcrcin that name is omitted, until the 
omission were corrected, J think such conduct could not be 
blamed: but when they say, for it is they who use tlic name, 
tliat they have miscalled tlieinselves, and that therefore the 
grant is void, I think them much to be reprehended. On this 
point, that the omission of the founder's name is a material 
omission, I do think lhait the Kinf^’s Lymi case docs strongly 
weigh; for the words /juri(i domiiii regifi imply lliiit it was, as 
many others were, :i burgh of royal foMiulation, and on that 
ground, as well as others, 1 should think the olyoelion now 
made ought not to have i)revailed. Rut wlien I look to the 
act r)4 G. 3., and the puriaoses for whieii it w;is imide, it at 
once sets the (piostion at rest. That act passed after many 
conveyances for the i cdemption of the land-lax had been inaido. 
The recital is, that some sale^i have In'cn or may be inaile by 
persons not strictly authorized. Observe, lliis act corrects 
sales made by persons not strictly authori/<‘d to inake them 
by any means: but it goes on to specify other eases; by rea¬ 
son that tlie lands did not at the time of the sale stand limited 
to the "aine uses, or that a greater quantity of an estate might 
have been sold than was necessary, or by reason of some other 
mistake or inadvertence, and it then enacts that all such sales 
shall be good notwithstanding such mistakes and inadver¬ 
tences. A corporation eaunot speak for itself; can any one 
for these plaintiffs unbliishingly say that this omission of the 
uauie was not a mistake and inadvertence ? Was it then a 
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1816. trap laid for the purchaser ? Next, as to the land-tax acts 
Croydon *^*cinselves j the objection us to the application of the money 
Hospital resolves itself into this, that the money was not paid as the 
Fablet fetpiircs some part of the purchase 

n\oncy to be paid to the Bank of England to the account of the 
commissioners for the sale of land-tax, and that that which is 
[ 482 ] the'substance is in elFoct altogether omitted, and that that 
which is only a permitted application of a part, sweeps away 
all. There would be much in this objection, if this were the 
only laud sold by the plaintiffs, but that is not so. The hospittd 
had many farms out at lease, M'hicli were subject to the land- 
tax, and they contract fur the redemption of the whole, and it 
is impossible that they can foresee exactly how much they 
shall want for tiic one or the other purpose. They go on sell¬ 
ing, and pay into the bank all that they receive, until the last; 
and at last sell this estate, and appropriate to the costs of their 
sales, so much of the purchase-money as is necessary, and the 
small residue of they pay into the bank. 1 am of opinion 
therefore that there is no objection to the title to tliis land, 
and that the lessors, having eonveyefl the reversion to the 
defendant, eaiinut now recover from him the rent which they 
have granted as incident to that reversion. 

Dallas J. I am of the same opinion. I need not consi¬ 
der whether the corporation is pn)perly iianiod, but I shall 
confine myself to that general ground, independent of any 
other, and which supersedes the necessity of considering the 
others, whereon the counsel t()r the defendant relies; that, 
admitting the defect t() exist, the act 54 6Vo. 3. does cure all 
mistakes. That this transaction of sale with this corporation 
took jilace hand fide, is not disputed. It was for a valuable 
consideration; atid there is a i.uislake in the inisnoiner. The 
question is, whether it decs not fall within the very words of 
the statute. Both the preamble and enacting clause apply to 
cure this ilcfect. I am also clear on the other ground, that 
whether nine or ten sales arc nuid(‘, and the purchase-money 
paid into the bank first, and the money for the costs ]>aid all 
together at last, or whether the proportionate costs are rctainctl 
out of the proceeds of each sale, is quite immaterial. I there- 
C 483 ] *^*'**» other point, fully agree with my 

liord Chief Justice. 

Park J. This is a mo.st unrighteous action, and the hos¬ 
pital, whatever their name, have affixed their common seal, 

and 
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and ought not to be heard to aver against it. But indepen¬ 
dently of that ground, 1 think the King's Lynn case is fully as 
strong as this, and that the omission of Archbishop tVliiiegift’s 
name is immaterial. But 1 think the statute is decisive, even 
if these objections had mure weight than they have. One 
point I will notice; that the defendant’s counsel properly an¬ 
swered in his reply, that it is not to be expected that the sales 
will all be made to one man; and therefore, whether that 
purchase-money which is first received be applied to defray 
the costs, or that which is received after, it is immaterial. 
Therefore the judgment must be 

For the Defendant. 
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T he Plaintiff sued out a capixis ml respondendunij with an 
ac etiam clause in debt, on which the Defendant was 
arrested for 4000/.: by a mistake, his dccliiration and notice 
of declaration were in case and not in debt. 

Vaughan Serjt. had obtained in this term a rule nisi that the 
plaintiff might amend the declaratjon by converting it from 
a declaration in case on promises, to a declaration in debt, in 
contbriijity to the ac etiam clause in his capias ad respondendum^ 
on payment of the costs of the umendment and of this appli¬ 
cation. 

Best Serjt. had on tlic other haudobtaine<l a rule nisi to enter 
an exoneretar t>n the hail-piece, upon the gro’und that thc^amc 
mistake entitled the bail to their discharge. 

Both rules wc*re now discussed together. 

Best and Onslow Scrjts., for the defendant, contended that 
the bail being now discharged, the Court would not make an 
alteration which should charge them. 2<lly, This was not to 
amend, but to make a new declaration in a new action. The 


Where the 
Plaintiff had 
liuttd ont pro¬ 
cess in debt, 
and declared 
in caKe, and 
thereby dis¬ 
charged the 
bail, the Court 
refused to 
amend the 
declaration by 
altering it 
from debt to 
case, so as to 
hold the hail 
still liable. 
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prayer of the rule ought to have been, that the plaintiff might 
declare anew. This was materially distinguishable from Bil¬ 
ling V. Flight, (a) for there were no bail. Where the interests 
of the bail intervene, the Court has never gone so far as to 


(«) Anlf, vi. dip. 


renew 
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ISlA renew the liability of the bail, if the plsuntifl^ have by their 
own inadvertence discharged the bail from their responsibility. 

V. Vmghan, contri* The plaintifTs. application is not unusual; 

Kibbixnhxte recently granted in Billing v. Flight. The amendment 
alters not the substance of the action. While proceedings are 
in paper, tlie Court may make any amendments. It is a con- 
' slant practice of the Court to amend, even in writs of execu¬ 

tion, a fortiori in this case. 

Gibbs €. J. It certainly is iii the discretion of the Court to 
grant amendments of this sort, or not; and the practice is, 
where the party has committed a slip, wiiich would prevent 
his going on and ultimately recovering, the Court has per¬ 
mitted him to amend so much as not to be precluded from 
those benefits, >Vluch the statute had designed him. Even the. 
case of Billing v. Might falls under the same description, for 
the act of parliament only gives an action in debt, and the 
C 485 ] Court of Exchequer doubted whether the plaintiff could have 
the remedy of a discovery except hi that action. But here, 
there is no rciison as between the plaintiff and the defendant, 
why the plaintiff may not proceed and recover against the 
defendant; and the only object of the amendment here is, 
that the bail may be precluded from availing themselves of 
that discharge, which the plaintiff has given him by declaring 
in case after he has arrested the plaintiff in debt. I am not 
therefore inclined to make*a precedent in this case, and con¬ 
sequently the first nile for the amendment must be discharged, 
and the rule for exonerating the bail must be made absolute. 


fib. 7. Dob, ou the Demise of v. Bluck, 

I N ejectment for lands in the parish of Elmly Castle, tried at 
the fVarcester summer assizes 1814, before Richards B., a 
verdict was found for the Plaintiff for one moiety of the pre¬ 
mises, with liberty for the Defendant to move to enter a non¬ 
suit. On that motion made in Michaelmas term 1814, dbe 
Court directed a special case to be stated, the material parts 
of whicli' in substance were, that Joseph Peart being seised iii 



IN THB FiPTir-sixTH Ybar OF GEORGE III. 481 

fee of a moiety of the premises, in 1720 devised all his free 181^' 
lands at Creden or Kersoe to Elizabeth his wife for life, and 
after her decease, to his son John Peart and his heirs for ever: v. 

all the aforesiiid lands lying in the parish of Elmh/ Castle, in **•»«*• 
the county of fPorcester, anrl all his free lands above men¬ 
tioned, if it should happen that his son John should die unpos- 
sest of” them, or without heirs, he gave them to his daught^ 

Sarah Peart, and her heirs. The testator died so seised, with¬ 
out altering or revoking his will, leaving his wife Elizabeth, ^ [ 486 ] 
his son John, and his daughter Sarah him sundving. By lease 
and release in 1/45, being a settlement previous to the mar¬ 
riage of Jbfe* Peart, John Peart conveyed all his lands in iCw- 
soe to the use, after the marriage, of himself and his assigns 
for his life, sans waste, remainder to tnisteesi and their heirs 
during his life, to snppoi*t contingent uses, remainder to the 
use of F. Ward, his intended wife, for life, sans waste j re¬ 
mainder to the use of the heirs of her body by himself; remain¬ 
der to the use of his own right heir. The marriage took effect, 
and John Peart the sou, continued possesserl of the premises so 
settled till 1747> when he died, leaving his widow Frances, and 
one child, his daughter Elizabeth. The widow Frances con¬ 
tinued in possession, and during such possession, in Michael¬ 
mas term 1768, a fine was levied, in which she and Elizabeth 
her daughter were deforciants, of all lands in Kersoe, wherein 
Frances and Elizabeth Peart, or either of them, had any man¬ 
ner of estate of inheritance; and by a deed dated the 6th of 
Septem/fer 1768, the uses of that fine were declared to be to 
Frances Peart for life; remainder to Elizabeth Peart in fee. 

In 1777 6ic daughter Elizabeth devised the. premises to 
W. Best and J. JFihjn, and their heirs, in tnist to permit 
W. Hull, and Betty his wife^ and the survivor of thtm, to 
receive the rents for their lives and the life of the longest 
liver, expectant after the death of her mother, and then to the 
use of the first and every other their daughter and daughters 
in tail female. Proclamations were duly indorsed on the be- 
foreraentioned fine, but no other evidence w'as given of their 
having been made; and this evidence was objected to by the 
plaintiff’s counsel, as insufficient to prove the lact of such pro¬ 
clamations having been made. Elizabeth Peart the mother 
died in 1769, and Elizabeth the daughter died uuman ied in 1799 
without altering her will. The defendant was in possession of [ 487 3 
1 premises as lesue of the eldest daughter of W, Hull and 

Betty 
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1816. JSeity his wife, who wore both de&d. Sarah Peart, the daugh' 
ter of Joseph Peart the testator, married J. Hatch, by whom 
v. she had one sou named Francis. Sarah Hatch died in 1776» 
Block, her son Francis died in 1810, leaving the lessor of the 

plaintiff his eldest son and heir at law, who was also heir 
to Joseph Peart, to John Peart and to Elizabeth Peart the 
daughter of John and Frances Peart. The question was, whe¬ 
ther the plaintiff was entitled ta recover a moiety or any other 
part of the premises. T’" 

The Court intimating a decided opinion that the proclama¬ 
tions were not proved. 

Lens Segt., for the plaintiff, confined his argument to the 
point that the word heirs in the will of Joseph Peart could not 
mean heirs generally, for John Peart coidd not die without 
heirs, so long as his sister Sarah survived him: it therefore 
must mean heirs of the body, and inasmuch as the heirs of the 
body of John Peart had failed, and the fine, without procla¬ 
mations, could not bar by iioiicluim, the remainder to Sarah 
Peart had taken effect. 

Best Segt., for the defendant, contended that umler this 
will John Peart took either an estate in fee-simple, or no inte¬ 
rest at all. It was difficult to understand the meaning of the 
word "unpossessed,” but the only construction it would bear, 
was, that if John Peart died, living his mother, the estate 
should absolutely go over to his sister. If John Peart took no 
estate, there had been an adverse possession ever since 17f>9> 
■which, by the statutes of limitations, u^ns a complete bar. He 
agreed that when a devise over in default of heirs is given to 
him who is the real heir, it shewed that the word heirs meant 
C 488 ] heirs of the body. But Sarah Peart was not necessarily the 
heir of John Peart, for she might have a brotlier horn, and 
then that brother would be the heir of John Peart. Therefore 
the word heirs was here to be understood according to the 
ordinary import of the word, and then it was a contingent 
estate to John Peart, and the contingency of his surviving the 
tenant for life not happening, he took no estate at all, and 
there had been an adverse possession from 1768. 

Gibbs C. J. relieved Lens from replying. It is clear that 
this testator never meant that his daughter should take, unless 
those w'liom he calls the heirs of his son should fail; and as 
he gives 1i|||e next remainder to his daughter, after the failure 
of heirs o^is son, it is clear that he meant a class of heirs, 

amongst 
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amongst whom the daughter could not be enumerated, for if 
otherwise, lie would be giving a remainder over, which could 
not take effect, till after the extinction of the person to whom 
it is given. The first devisee Jolm Peart iJiercfore takes an 
estate tail, with remainder to his sister Sarahs and so nothing 
has been done which bars her right to recover: for the fine 
levied by Elizabeth the daughter of Jo/oz could nut bar.the 
remainder over, and the proclamations not being proved, 
there is no ground for a bar by the five years’ non-claim. 
Therefore the plaintiff is entitled to reci»vcr. 

Dallas and Park Js. concurred. 

Jiulgineut for the Plaintiff. 


1816. 

Dor 

V. 

Blcck. 


Ross, Demandant; Wilchbn, Tenant; VVobge and Wife, 

Vouchees. 


[ 489 ] 


Feb. 9. 


T he ilccd to lead the uses of a recovery conveyed all Where pje 
the tithes of corn grain, and hay, under the dcuomina- t’ondinV”o 
tion of great tithes,” of an extensive estate, the parcels of which 
it had previously enumerated witli great [)arlicu]anty, but eat tithes 
did not purport to convey any portion of tithes. The recovery 
coinpri/ed 400 acres of land, 1.50 acres of meadow, 1,50 acres suffi red the 
of ptisturc, 150 .acres of wood, 50 acres of furze: and heath, p^Ht'on^of * * 
50 acres of marsh, and a portion of tithes issuing out of certain 
lands called Parker’s Croft and Spital HUl. two closes, 

Vaughan Seijt. moved to amend the recovery^ by inserting 
therein a portion of tithes issuing out of all the parcels of hesitation, 
land expressed in the deed to be conveyed; ‘and that not being 
allowed, he moved to substitute the great tithes of all the 

. ... 1 1 1 adileu to 

lands comprized, and strike out the word “ portion from the the n coveiy, 

blit refused' to 

recovery. ... . . strike out the 

Gibb-s C. J. a portion of tithes is a distinct thing of itself; portion. 

and the “ portion of tithes” cannot ndatc to the tithes of all those 
lands of which the recovery w'as suftcred; it now turns out the 
whole is a blunder. Parties to cases involved iii such notorious 
and incomprehensible blunders as these, ought to he veiy well 
acquainted with the facts before they come with these appli¬ 
cations. I wish it were considered that the amendiiif^t of fines 
and recoveries is not s. motion of course, and that it requires at 

least 
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1819. least as much attention as the examination of a title to an, 
estate. This is a very extraordinary mistake; by the deed to 
Demandant. lead the uses are * conveyed certain lands, and the tithes of all 
» [ 490 ] those lands, there is no mention whatever of a portion of tithes; 

the recovery has a portion of tithes out of certain lands, nam¬ 
ing' two specific closes, and not out of the rest. This hi idhst 
incredible, that where a deed declares the use of a recoveiy of 
certaiu premises, into the recovery is tiirowu a certain portion 
of tithes, which is not stated in the deed declaring the uses. 
We cannot strike out this;portion of tithes. We do not knovf 
that the recoverors have not this portion of tithes, nor what 
interests we may affect by striking it out. The parties may 
have since sold this portion of tithes to another. Sup¬ 
pose any person, were to come, in the next term, and complain, 
that in amending this recover}' on the affidavit of these depo¬ 
nents, we had revived an entail of this portion of tithes, 
which he had before purchasc<l, and had paid lOOOZ. for it. 
It is with the greatest hesitation that I venture so far as to 
hold that we in.ty insert the words “ all and all manner of 
tithes of hay, coni, grain, &c. of the land aforesaid,” but we 
think that these words, not being inconsistent with the other, 
may be added. 


Feh. 7. 


Wooden v. Moxon. 


T his was an action commenced against the sheriff of 
Hull for an escape, and also for money which he had 


Wliere the 
sheriff had 
taken the De* 

“received to the Plaintiff’s use, under the * following circum- 
l^dendum, Stances. Proceedings had been commenced by scire facias 
against certain bail on their recognizance, and judgment having 
.jadpientoBabecn obtained against them, and a capias ad satitfaciendum 
aaneef Md°*' issued thereon, the bail were taken, and they paid into the 
^j^^*** hands of the sheriff the amount of the judgment and costs, 
amount of whereupon he permitted them to go at large, and on the same 

on the writ, that he had taken the Defendants, 

whereon he , ^ . 

discharged them; und receiving notice tliat the money belonged to me assignees of a bank¬ 
rupt, refused to pay it ovj^to the Plaintiff; Uekl, 1. that the sheriff was guilty of an escape, 
but, 2. the Court relieveaWn from the action for an escape, leaving him liable to the counts 
fsr money had and receiwfi^^at the Plaintiff might litigate with him the ass^nee's nght to 
the money in tha sliCiriff’B'^hands. 

»[ 491 ] fiut 
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but that he could not legally detain them on a judgment on a 
bail-recognizance; and he also returned that the money was 
in the sheriffs hands, but that he had been on the same day 
served with notice that the money so paid to him was the 
money, not of the bail, but of the principal, and that the latter 
hanoecome a bankrupt before he so furnished the money, and 
that it therefore belonged to his assignees; whereupon •the 
sheriff, being I'cquircd by the plaintiff to pay over the money 
to him, refused so to do, and the plaintiff had commenced this 
action for an escape, and for the money so paid to the sheriff. 

Blosset Serjt. had on a former day moved, on the authority 
of Troughton v. Clarke, (o) and a dictum in 3 Salk. (6) to set 
aside the proceedings in the present action against the sheriff, 
on the ground that, as the process against the. bail was erro¬ 
neous, which appeared on the plaiiitiff’s declaration, there 
could be no escape: but upon the suggestion of the Court, he 
took his rule nisi to quash the writ of capiax ad mtutfaciendtm. 
In drawing up the rule it was entitled in this cause in which 
he had originally moved. 

Bosanquet Serjt. now shewed cause, firet, upon the grauiid 
that the rule, relating to j)rocccdiiigs which were not in this 
action, was wrongly entitled, and that the Court could not 
meddle with the capias ad satisfaciemhnn on the present rule. 
Secondly, The bail hu'l so long lain by, that no relief ought 
now to be given, (c) Thirdly, pajMuent »o the sheriff does not 
satisfy the writ of execution, until it be paid over to the plain¬ 
tiff. Slackjhrd v. Austen. (tZ) If this process were erroneous, 
the sheriff might refuse to act on it; but having acted on it, 
and discharged the defendant, he is liable to amaction for an 
escape, for if he had in the first instance olijccted to acting on 
the process, the plaintiff might have had other prodess, (c) 
The plaintiff is at least entitled to his costs, having well com¬ 
menced his action; but further, the sheriff ought not to be 
relieved by the Court, unless on the terms of his paying the 
plaintiff the money. The present action was commenced a 
year since, and no motion has been made on the i)art of the 
bail for relief. They did not complaiii. It was, he said, 
a very important question, whether the assignee were entitled 
to this money, paid, as it was, under legal compulsion. 

(a) 113. (</) 14 East, 468. 

ih) 3 Salk. 286. (c) Dr. Drttry's case,, ^ Co. 281.6. 

(c) Ji(tylif\.Titmass,ante,xi.iii.n. 

Blosset 


1819. 

WOOREN 

V. 

Moxoir. 


[ 492 ] 
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1(816. JBloiset in supp^'t of his rule. The bail could not well come 
Wooden money, and though they paid it on an 

t>. illegal arrest, they paid no more than they were bound, and 
Moxon. com|>enable by other pi'ocess^lo pay. The writ is admitted to 
be improper. The sheriff, an officer of this Court, out of 
%vhich an irregular process has issued to him, applies, as ft is 
proper for him to do, to the Court, to have that irregular pro¬ 
cess set aside. The money paid by the bail remains in the 
hands of the sheriff for such person as is entitled to it. 

Gibbs C. J. As to the objection made to the title of the 
[ 493 ] affidavit, the Court would easily cure that by permitting the 
sheriff to re-swear his affidavit in the other cause. 1 was 
struck at first with the circumstance that a year had elapsed, 
and I coincided<with the argument, that after so long lying by 
and deluding the plaintiff, the proceedings cannot be set aside. 
The bail had nothing to complain of, unless they had chosen 
to bring an action of trespass for the arrest. They pay the 
money to the sheriff, and, supposing it their own money, the 
money belonged to the [ilaintifi'. But the sheriff has notice 
that it is the money not of the bail, but of the principal, who 
is become a bankrupt. I think the sheriff ought to be relieved 
from the count for an escape, leaving the plaintiff still at liberty 
to pursue the sheriff on his count for money had and rcceivcil, 
on payment of costs by the sheriff, because the action was 
w'cll commenced. Tlie writ of capias ad satisfacimdum is not 
to be set aside, because it would destroy the fouiidatlou of tlie 
action. 

Rule absolute to strike the first 
• count out of the declaration, 

on payment of costs. 


Feb. 12. 


Niciiolls r. Nkilson. 


A Defendant pKLL Seijt. opposed tlic discharge of an insolvent debtor, 

cSfoVin*^7vi- ground tliat he had been remanded by the in- 

nt/jr vacation, solvent debtor’s court, when he had been bit>iight up thither 
under a writ * 

of ca/)MU ad satisfaciendum, returnable in Slichaelmas term, applying in Hilary term following 
for his discharge under 32 G. 2. c. 28. applies in due time. 

Ttiongh a prisoner has been remanded by the insolvent debtor’s court for not satisfactorily 
answering, the court in he is committed will not refuse to inquire into the case on his 
being again brought up blflre them. 

to 
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to obtain bis discbarge nntlcr the statute 53 Geo. 3. c. 102. 
s. 7. Tiiis Court would * infer from that circumstance, that lie 
had been guilty of a wilful conccalii^cnt of his effects, and 
though he did not deny that thi|^Ccurt had a concun*ent juris¬ 
diction with that, yet they would so far give credit to the 
deAsions of that Court, that they would not further investi¬ 
gate a question which the other Court had determined. .He 
also contended that the defendant’s present application came 
too late: the statute 33 G. 3. c. 5. 5. he was aware, enabled 

any debtor “ wlio should neglect tq take the benefit of the 
act 32 G, 2. c. 28. s. 13. within the time limited, and should 
make it appear to the Court that such neglect arose out of 
ignorance or mistake, to take the benefit of the acts as if he 
or she hud taken the same within the time limited,” but that 
did not apply to a case where the occasion of the lateness of 
the application w'as, that the prisoner had been remanded tor 
wilful eoncealnient. The prisoner was chargetl in execution 
on the day after the end of TriniU/ term : and the time given 
by 32 G. 2. c. 28. s. 13. for the ap|)lication is, “ before the 
end of the first term which sliall be next after any such pri¬ 
soner shall be charged in execution.” 

Giiias C. J. In the case where the writ of capias ad saiis- 
fatieudinn is returnable in Jlichaclmas tenn, as this is, we 
understand fr<tm tlie officer, that a |)etitIon in Ililarj/ term is 
always considered as being within ilie lin.ited time: therefore 
his ap])lication is not too late. On the other point; ivhatever 
ground of suspicion there may he against this man, we cannot 
take the proceedings of the other Court for the foundation of 
our judgiiieut. It has been determined by the«C(nirt of Ex¬ 
chequer, I uudersfauo, assisted by the Judj^es of the Court of 
King’s Bench, that the jiirisdietion of the insolvent eouTt lioes 
not su[)ersede the jurisdiction of the other c<mrts. The plaiii- 
tlff may tlicrefiire proceed to put (piestious to the [u isoner. 

Upon his cxarnitiatioii, his .•ehedule appearing impeifecl, 


the prisoner v.*as 


Remanded. 


4 ^ 

1816 , 

Nicholls 

V. 

Nkilson 
c 494 ] 
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Park 
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1916. 


T*. 12 . 

It is gross ncr 
gligence in an 
insurance bro¬ 
ker, employed 
to insure 
goods from a 
certain point 
in their voyage 
home, to effect 
a policy “ at 
and from ” 
that point 
** beginning 
the ^venture 
from the load¬ 
ing thereof on 
board." 


[ 496 ] 


Park v. H.\mmond. 

T he Plaintiff declared that he had employed the Defend¬ 
ant as his agent to procure an insurance for 10002. on 
goods of the plaintiff shipped at Malaga by the Pearly for a 
part of the voyage St^j^Mdkiga to Dublin, to wit, from 
GUbraltw to Dublin ; and^issigned for breach that the defend¬ 
ant wotild not procure such insurance, but procured an in¬ 
surance to cover goods laden at Gibraltar, and not at Malaga. .• 
that the plaintiff’s vessel took in goods at Malaga, ** to be 
earned from Malaga to Gihraltar, and thence to Dublin 
that die plaintiff was intcrestec), the goods lost by an insurable 
risk, and the plaintiff deprived of his expected indemnity. 
Another count stated instnictions to insure for a part of the 
voyage from Malaga to Dublin, to ivit, from Gibraltar Bay to 
Dublin.” Upon the trial of this cause at Guildhall, at the 
sittings after Michaelmas term 1B13, before Gibbs C. J., the 
plaintiff proved a letter dated from Malaga, instriietiug the 
defendant to uisure 10002. on goods shipped on board the 
Pearl, from Gibraltar to Dublin. That the plaintiff took the 
risk on himself from that place to Gibraltar Bay, Avlierc he 
should send his letters on shore.” The vessel sailed ndth the 
goods on board from Malaga, and in her course hove to in 
Gibraltar Bay, and sent her letters on sliore by a boat from 
Algesiras, and did not touch at Gibraltar, but on the same day 
proceeded in lier voyage, and was lost by striking on a rock. 
The defendant had effected an insurance on goods by the 
Pearl at and from GUtraliar to Dublin, beginning the adven¬ 
ture from the loading thereof on board at Gibraltar,” the un¬ 
writers not being upon this policy liable to make good the 
loss of merchandize shipped at Malaga, refused to pay ; and 
in an action brought thereon the plaintiff was nonsuited on 
this objection. The defendant comniui|Kated the tenns of 
the policy to the plaintiff himself, whoi|j%pproved of them. 
The defendant contended that this was not such crassa negU^ 
gentia as rendered him liable to pay. The jury, however, 
found a verdict for the plaintiff, which Copley Segt. in this 
term (^j^Hincd a rule nm to set aside, on the ground that the 

decisions 
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ilecisions in Spitta v. Woodman, (a) and MeUish v. ALlnwtt, (6) 
on the point whereon the plaintiff was nonsuited, had been so 
recently published before effecting the insurance, that the 
defendant was not responsible for not being acquainted with Hammond. 
them. 

Shepherd, Solicitor-General, now shewed caused against this 
rule. Gibraltar and GUiraltar Bay are two places materially 
distinct. At Gibraltar there is only a small harbour defended 
by a mole. Gibraltar Bay is an extensive bay through which 
vessels may pass at a great distancq, from the shore. The de¬ 
fendant was sufficiently apprised by the ]>laintiff's instractions, 
that he only meant to pass through the Bay, not to go into 
Gibraltar; and that the cargo would be shipped at Malaga, 
not at Gibraltar: it was therefore the defendant’s duty to have 
effected an insurance on the goods from Gihrdltar Bay, in her 
homeward course from Malaga. It is sufficiently notorious, 
that upon an insurance, beginning the risk from the lading on 
board at Gibraltar, the plaintiff <*ould not recover against the 
underwriters for goods laden before the vessel reached Gibral- [ 4^ ] 
tar, and it was a part of the defendant’s duty to be apprized of 
that point of law. 

Copley, in support of his rule, urged that the plaintiff’s in¬ 
structions were to insure from Gibraltar, not from the Bay, and 
they would not liave authorized the defendant to insure from 
Gibraltar Bay. At all events, if, on a nice constmetion of 
the letter, it required an insuraiic'e at and from Gibraltar Bay, 
yet it was not gross negligence. If the policy ha<l been 
effected from Gibraltar Bay, and the shij) bad gone into 
Gibraltar, (and the defendant could not foresee that she would 
not,) it woidd have been a deviation which avouUI have dis¬ 
charged the underwriters; the plaintil? would then have 
insisted that he had instnictl'd the defen<lant to insure from 
Gibraltar, and that he ought to have followed the literal, as 
now he contends for the constructive orders of the plaintiff. 

His directions arc to insure from Gibraltar to Dublin, though 
he lakes on himself the risk from Malaga to Gibraltar Bay: 
what was to happen afterwards was no concern of the broker’s; 
he was only to obey those instructions, and insure from Gibral¬ 
tar to Driblm, 

Ginas C. J. It is impossible for the case to be put more 
clearly, or more ingeniously than it is by ray Brother Copley, 

(«) 2 Maulc Stiw. 106. (&) Ante, ii. 418. 


m 

1816. 

Park 


but 
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but the of%lic broker consists in his not stating 

that the ^gooHs were laden at Malaga, The plaintiff states 
that he does not mean fiis vessel should go into Gibrfdtar^ but 
Hammond. ggntl in his letters from Gibrqitar Bay, The ipsuratice 

therefore ought to have appli^ to the voyage so clearly de¬ 
scribed in (hut letter] and it decs not. 1 do not say whether 
the description of a voyage from Gibraltar home, would cover 
t 49S J a voyage from Gibraltar Bay home; but sure I am, that the 
broker ought not to have pr<jcluded, as he has done, the [daiutiff 
from trying tfiat questioii^^pnc broker, however, ought to have 
known how to dcscribeimwvoyage: but the action is brought 
for a different neglect, ana I can sec no reason to disturb the 
venlict. 

Dallas J. concurred. 

Park J. Tlds point having been settled ever since Robin¬ 
son V. Frewh, (o) and dow'ii to a late case (A) in Mania and 
Seliiyn, that an insurance to coiumencc from the loading of 
goods at a certain point, will nut attach on goods previously 
laden, no person who undertakes to insure for others, could 
be ignorant of it. It is of very great’moment that those who 
undertake such important business as this, for others who are 
abroad, sliould be aetjuuinted with the proper mode of trans¬ 
acting it; and if they undertake it without such knowledge, 
they are liable to the assured for the consequences. 

Rule discharged. 

(fl) 4 Eilat, 130. (/') Mellish v. AUnutl, 2 Munle V Schi\ 106. 
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Park 


V. 


Teh. 9. KkIR I'. AnUUAUK. 

Where^an a*- W fUS Was an action u[)on a policy of iu'surancc upon goods, 
ed to’export at and from London to Madaira, valuetl at 50(K)/, to pay 
160 barrels of average on each package. . It was tried before Dallas J. at the 

ASiinpowilcry c? I o 

wbieh was Ixnidoii sittings vA'tov Michaelmas* tvrm 181b, when it appeared 
procl'amatlonf Plaintiffs had hired and laden thoship Ann for the 

exported 309 voyage; and that among other goods ladei^^-hoard were 300 
thatt^ migiit barrels of gunpowder, the exportation of at the time of 

”dM*^the adventure, was prohibitcMl by a royal pr<!^i^iutioii, dated 
undMwrUcr 23d July Ibild, issued pursuant to the statutes 12 Car. 2. c. 4., 

the Valne of 

the ISO barrels licensed. ’ 

*[ 499 ] 


29 G. 2. 
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99 a,. 9. c. 16., wid 33 6.3. c. 9. 1 .1!' pMnUffi gave' 1*16. 
s^ndary evidence of a licence obtained^ on their own peti- ’ 

tkm, from the king in council^ to export 150 barrels of gun- «. 
powder on board the ship Anoo from Jjondon to Teneriffe, A«Da*DE. 
under the usual conditions, and alleged a similar licence to 
Willdnsonf EowHtt, and Co. to export other 150 barrels; but 
both the licences had been captured with the ship Ann, They 
offered no evidence to connect the latter licence with them¬ 
selves, and the petition of Wtfkinf^, Eowlitt, and Co., on 
which that licence was obtained, prB|^ for a licence to them¬ 
selves only by name; nothing in eifher licence appropriated 
the permission to any specific parcel of the powder. Best 
Seijt., for die Defendant, contended, that the licence to 
Wilkmsm was not in its nature transferrable, pnd therefore, 
supposing it were proved, it could not he. applied to the 
second 150 barrels, the exportation of which was consequently 
illegal, and that illegality contaminated the whole adventure, 
and the whole contract of insurance; and the plaintifi' must 
therefore be nonsuited. Dallas J. thought that the licence, 
being granted for the exportation of gunpowder in time of 
war, was to be strictly construed; but he reserved the point, 
subject whereto the jury found a verdict for the plaintiffs for 
the value of the whole cargo. 

Best having accordingly obtained a rule nisi to set aside the 
vei*dict and enter a nonsuit, , 

Shepherd, Solicitor-General, and Lens Serjt. now sdicwcd [ 500 ] 
cause against the rule. To the extent of 150 barrels of the — 
powder, and the residue of the goods, tlie plaintiffs are entitled 
to recover. The only effect of the statutes is, to cynfiscatc the 
ship exporting, and the powder illegally exported. It is clear 
that an innocent stranger might have goods lawfully on boanl 
that ship, and recover for them, though the ship be forfeited; 
and a person wlio has some confiscable goods on board may 
also have innocent goods on board, w'hich will neither be for¬ 
feited nor liable to penalties; and such goods may be legally 
insured. The consequences would be most oppressive, if a 
master of a vessel, might take out a small excess in quan¬ 
tity of powder ab(^. his allowed weight, should forfeit not 
only the ship and powder, but also all his other goods on 
hoard. 'J'he vo^^e is not illegal, though the unlicensed 
powder is illegally on board. Even though the ship-owner 
might not insure the ship, if he were conusant of the powder 
Vot. VI, 2 B being 
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Xbir 

JIkdrabb. 
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cm boar^'^thout liciehcej yet all 6thei*sr wbd faad'gab^" 
on board) might insure their part of the cargo. The officers 
of the revenue could have seized no more, nor prosecuted, in 
the Exchequer for more, thau that which is not covered by Ihe 
licence, lu several cases in the Court of Admiralty it has been 
expressly ruled that where a ship has on board certain goods 
enumerated in a licence, and others not enumerated, the con¬ 
demnation reaches only the goods not therein enumerated} 
mid it was here determj|^ed in Pieschell v. Mnuti, (a) that 
because the goods belo ng ing to other persons were not for¬ 
feited, they were thcrefores^apable of insurance. The 29 (ice. 2. 
c. 16. .V. 2. which makes the powder subject to forfeiture, in 
its terms makes only the excess the subject of forteiture, viz. 
** whatever powder, prohibited by proclamation or order of 
council to be exiiorted, shall be shipped or laden for exporta¬ 
tion contrary to such proclamation or order,” and nothing is 
Incapable of insurance but tliat which is liable to be seized^ 
It matters not, that both quantities are comprized in one bill 
of lading, which also contains many other articles. The sta¬ 
tute 33 G. 3. c. 2. .V. 4., which imposes forfeiture of the ship, 
does not affect this question. Both the licences were to export 
in the same ship : and in the bill of lading, as well as on the 
ca^ks, 150 of the barrels were marked with the initials of the 
plaintiff’s name^ and the other 150 barrels with the initials of 
Wilkinson and Rovolilt*^ nemo, sulliclentiy appropriating each 
liceiice to a specific parcel. Anti it is material that the pro¬ 
clamation now in force only directs that offending parties shall 
be liable to the penalties of the 29 Geo. 2. c. 16., not inen- 
tionitig those of 33 G. 3. c. 2., and therefore contemplates the 
milder penalties tmly. The licence also rctpiircs the addi¬ 
tional security to the public of a bond} it docs not follow 
that the plaintiffs not only shall lose that for which they have 
given no bond, but that also for which they have given the 
legal bond. 

Bestf contrii. The first act on this subject is the 12 Car. 2. 
c. 4. s. 12. it inflicts no penalty, but enables his majesty to 
prohibit the exportation of powder, Tli|»,‘29 G. 2. r. 16. s. 2. 
for enforcing the former act, directs powder so ex¬ 

ported shall be forfeited. By the act 2^1^3. c. 2. s. 4. the 
vessel with her guns, furniture, ammunitidfi, tackle, and ap¬ 


parel. 


(a) AntCf tv. 793. 
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pare!, is declared forfeited, in which the powder shall be laden 
when prohibited by proclamation or order in council, and 
by .the last act, a penalty of iOOh is inflicted on the master of 
the vessel, and also on any other person exporting. It may be 
admitted, that if the only consequence had been a penalty, it 
would not have rendered the voyage illegal, but that is nut 
the only consequence of the oflbnco. The former .acts remain 
in full force, and the voyage is declared illegal. The stat. 
Car. 2. renders the act Illegnl, for it says in terms that the 
king may prohibit the act j and where a statute prohibits a 
thing, the doing it is illegal. An insui'nnco cannot be legally 
effected on a voyage where the very sailing of (he ship upon 
tliat voyage renders her subject to confiscaliijn, as tliis is by 
the statute 3JI G, 3.; and when penalties arc superudded by 
later statutes, they do not do fuvay Oio cllcct of the' former 
acts. Law v. IJodsm, (a) was an action for the price of bricks 
sold, which were of less size than is directed by the statute 
17 G. 3. r. 42. The first sectiou rcjpiires that they shall not 
be less than certain diineusions, and the second section iiiH 
poses a penalty if they arc made less. The Court held that the 
plaintiff could not recover. That is not st) strong a case as 
this, for there both clauses stand in the same statute, but here 
are different acts, of Avhich the first merely flcclarcs it illegal, 
the subsequent acts arc for better enforcing, not for rej»caling 
the fiist. The whole of the powder w:'.‘ exported by the 
plaintiffs : the numbers on the casks tvei e a more description 
of 300 barnds of powtior, some having one mark, and some 
another, therefore, although t!ic plaiutills might legally have 
exported 150 barrels, they have not doni' it: have ex¬ 

ported 300,-and then; in no specific partof them which can be 
designated, for which they have obtained the lictMicc f it is 
therefore impossible to <listingnish which part of this inimber 
may be seized .is the excess, and which are the hurrels whereto 
the licence applies. The subject is not capable ol separation, 
and if an insurance on oiu; legal and another illegal article be 
cffectcil, it has never yet been licld, that the assart'd can 
sever it, and protecUjhe legal parts, rejecting the otiicr: the 
policy is one eiitlre'’^ ^M itract, attaching at the same instant on 
the property logj^^^tid the property illegally exported, it is 
therefore illegal lillogcthcr, and the plaintiff cannot recover 
for any part. Tins arguinciit will not, as was urged, involve 

{u) 11 East, 300. 
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ISIS, in forfeiture other exported articles of a description Which 
needs not the aid of a licence $ it is true only to this extent, 
V. that all goods which require the aid of a licence would be for> 
Amorahe. feited if a licence were not properly obtained, as in this case. 

The officers of government may see good reason to permit B. 
to export 150 barrels of powder, when they may deem it im¬ 
proper that he should export 300. A licence thus applied is 
an instrument of fraud. If an officer conies on board, a licence 
is produced, and the officer cannot know whether it covers all 
or not. 

f Cur, adv, mU, 

Gibbs C. J. now delivered the opinion of the Court. « 
This is a question of the illegal exportation of powder as 
proliibited by certain statutes. By the 12th of Car. 2. the king 
is authorized to prohibit the exportation of powder: a subse¬ 
quent act, 29 Creo. 2., declares forfeited the powder exported 
witlioiit licence. The 33d Geo. 3. also forfeits the ship ex¬ 
porting. These are regulations imposed only by the statutes. 
The powder exported is forfeited, the ship is forfeited, the 
party is subject to certain penalties, but nothing more. So 
the law stands. The facts arc these. The plaintiffs, being 
desirous to export powder, ap|)lied for a licence, and obtained 
a licence to export 150 barrels. 1 take no notice of what was 
not proved, and was alleged to excuse the fact of shipping the 
other 150 barrels. I notice only what was proved, that the 
plaintiff had 150 other barrels on board. This is an action on 
a policy, wherein the plaintiff claims the value of 150 barrels 
[ 504 ] of powder, aad a loss by capture is proved. The underwriter 
says, the subject-piatter of the insurance was powder, which 
cannot be exported without licence, that 150 barrels only 
were licenced, and 300 exported j therefore the w'hole adven¬ 
ture was illegal, and the insurance illegal for the whole. The 
Court has no difficulty in dealing with the excess, and declar¬ 
ing that the exportation of it was illegal. But if the 150 
licenced barrels were not forfeited, then the exportation of 
them was legal, and the insurance thereon is also legal. The 
first 150 barrels could not be seized; are not forfeited, 
and the insurance on them is valid. That the first 150 were 
not forfeited is clear. Then 150 barrels being put on board, 
to which the licence may be applieil, the adding 150 barrels 
after\mds did not vitiate the application of the licence to the 

first; 
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first; and up to the extent of the first 160 barrels, and the other 1616. 

goods, the verdict may be supported; the value of the second 

150 barrels must be struck off from the verdict. «. 

Rule absolute to reduce the verdict. Andrade. 


Busamirb V. Bar FOOT. 


T 


IHIS was a case directed for the opinion of the Judges of Anannnity 
this Court, by Sir IV. Grant M.ll. upon a bill filled in ed*a covo^t 
* Chancery by the Plaintiff for a specific * performance of the grantor 
Defendant’s contract for the purchase of an annuity, whereof, house charged 
upon a sale by auction, the defonuunt was declared the pur- 
chaser; the defendant, upon the abstract, objecting against signed to a 
the plaintiff’s title, that the memorial of the annuity was de- beuerseciir- 
fective, inasmuch as it did not sufficiently set forth a certain the pay- 
covenaut to insure and keep insured the premises whereon the trust’to^mort. 
annuity ^ras charged, and certain stipulations in default thereof s*e® and sell 
contained in the annuity deed. By that deed J&. AngeU, after unity were in 
granting to the plaintifi’ a clear annuity of 3/7. \0s. for three 
lives, and the lives and life of the survivors and survivor, for that if the 
the better securing payment of the annuity, covenanted that 


I iimure. 


if the rent were in arrear 20 dav^ the plaintiff might distrain gr^tce 

.... might iiBiire, 

on the premises after mentioned and sell; and that if it were ami that the 


in arrear 30 days, the plaintiff might enter and take the pro- ^hfa'in^rest 
fits; and he assigned to R. Pigottf his executors, &c. a certain aiiould be a 
leasehold messuage for the residue of a terui»of 21 years, in prciSge8;Md 
tnist to permit E. Angell^ his executors,. &c. to receive the 
rents and profits until defauit in payment of the annuity, and that money in 
in case the annuity were unpaid 40 days next after any of the 
days appointed, then that it should be lawful for 11. Pigntty by might raise 
and out of the premises assigned, and the rents, &c. thereof, virtnnf'the^ 
or by demising and mortgaging, or selling the same, or by He[5” 
such other means as to liim should seem meet, to raise and levy that * memo- 


such sums as shoultl be sufficient to pay the .annuity, and all 
such costs, charge^, damages, and expeiiccs, as R. Pigott. or trust for rai*- 
the plaiiitifij their respective executors, &c., should sustain by refrs^ 805*00- 
means of the non-payment at the time appointed, or of any 

Tenant to insure, and keep insured, and that in default it should be lawful for the plaintiff to 
insure and keep insured, as In die indenture was mentioned,’* sufficiently stated the name 
of the trustee, and for whom he was trustee. 

»[ 605 ] remedy 
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n'medy or means j^iirsned for tbe recovery thereof, and should 
j^siiMRE monies ansing thereupon in payment and satisfac- 

V. tion thereof accordingly: and also should permit JS. Angell, 

• Bakfoot. jjjg executors, &c. to receive and hold the overplus of the pre¬ 
mises, and the issues and profits thereof, for his own use; and 
( 506 ] that during that annuity the messuage thereby assigned should 
at a’il times be kept insured in the Phoenix or some other 
insurance office in London or Westminster at the costs of 
E. Angelly his executors, &c. in a sum not less than 2501,; and 
that if at any time during j^at annuity, he or they should neglect 
to insure the premises iii ttiat sum, it should be lawful for -the 
plaintiff, his executors, &c., to insure tlie same at such sum; 
and whatever money should from time to time be so advanced 
by the plaintiff,‘his executors, &c. for the making or the con¬ 
tinuing such insurance, should be charged on the premises 
thereby assigned, with interast, and it should be lawful for the 
plaintiff, his executors, &c. to raise and satisfy to himself and 
themselves all such money so to be advanced by him or them, 
with interest, in such and the same manner ns he and they 
were thereby authorixed to raise and satisfy tlie annuity by 
virtue of the trusts aforesaid. The momorial enrolled stated, 
that by the tnemorialized iiulcuture, J3. Angell granted to the 
plaintiff, his executors, &c. the usual i)ower of distress into 
and upon the hercditaiiieiits therein comprised, for better 
securing the jiayment of tlie annuity in case any part should 
be in arrear for 20 days, with costs occasioned by the non- 
2 )aymcnt thereof^ and also the usual power of entry into and 
upon, and perception of rents and profits of the same heredi¬ 
taments, for bV-tter securing the payment of the annuity in case 
any part should be in arrear for 30 days, with costs occa¬ 
sioned by the non-payment ther/jof, or by reason of any such 
entry; and that by the memorialized indenture, for the nomi¬ 
nal consideration of 10«. B, Angell assigned to R. Pigott,~hh 
executors, &c. the messuage therein described for the residue 
of the term of 21 years, in trust to permit E. Angelly his ex¬ 
ecutors, &c. to receive the rents and profits until default in 
payment of the annuity; and in case the^nuity or any part 
£ 5Q7 3 should be iinimid for 40 days, then that it i^hould be lawfiil for 
Pigotty his executors, &c., by and out of the premises thereby 
assigned, and the rents and profits thereof, or by demising, 
and mortgaging, or sale, or by such other ways and means as 
to him, kis executors, &c. should seem meet, to raise and leyy 

such 
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<isuoIi sums os should be sufficient from time to time to pay and 
satisfy the annuity, or so much thereof as should be unpaid, or 
such costs, charges, damages,. and expences as he, Pigott, 
■or the plaintiff, their respective executors, &c. should sustain, 
by reason of the non-payment, or of any remedy or means purr 
sued fmr the recovery tliereof, and should apply tliosc monies 
hi satisfaction thereof accordingly, and also should permit 
E, Angellf his executors, &c. to receive and hold the overplus 
of the premises, and the issues and profits thereof; and that 
E, Angell by the memorialized indenture covenanted, that h^ 
his executors, &c. ivould insui*e and feeep insured the assigned 
premises, and that in default thereof, it should be lawful fm: 
fbe plaintiff, his exccutoi*s, &c. to insure and keep insured the 
same as therein mentioned. 

Z/cnjSeijt., for the plaintiff, ai’gucd chat ibis memorial piuv 
sued the requisites of the statute 26 Geo. 3. c. 1/. The act did 
not require the party to set out covenant.^, or to set out the 
trusts themselves. In some case.< the grantee's, being diffident 
for whom other parties were trustees, had cho-sen to set out the 
trusts, that the Court might thereby see for whom they were 
trustees, instead of hazarding the grantee’s own judgment 
upon tice effect of those trusts; but it was more consonant to 
the express letter of the act, and equally competent for the 
grantee, to set forth in the memorial the names of the trustees, 
and to pronounce for whom tliev Were trustees. In this in¬ 
stance the memorial sets forth the name of i?. Pigoftj the only 
trustee, and states for whom he is ti*iistec, namely, under cer¬ 
tain circumstances and to a certain extent, for the grantor, 
and under other circumstances and to a certain'other extent 
for the grantee. It was not necessary to set out with more 
particularity, than was there* used, tlie covenant that the 
grantor would keep the premises insured at his tlio gra.ntor’s 
expcnce, and that in case of his neglect so to do, the grantee 
might insure at the grantor’s expcnce, and reimbiu-se himself 
by the several means of distress and entry, or be reimbursed 
by his trustee through the medium of a mortgage or sale. He 
proceeded minutcl||to examine the several cases o( Leycesterv. 
Z/Ockwoodf (o) Defaria v. Sturty (A) Brown v. Rosej (r) A.-ikowv. 
Macreih, (d) Mowys v. Leake, (c) all of which, so far as they 

(«) 1 jl/dtttfe ij-Sf/w. 527. S. C. (0 yltift't vi. 124. 

In Error, ante, v. .587. (^) t 

(A) Aitlc, ii. 225. (0 8 Tmii Hep. 416. 


m 

IBIf. 

BUAIUBE 

V. 

BARToor; 




were 



CASES ra HILARY TERM 


m 

Idle. 

Bleabiirb 

V. 

BARroOT. 


£ 509 ] 


were adverse, he distitigiiisfaed from the present case, and 
O'Callogan v. htgilby, (a) where Lord EUenborot^h C. J. 
held it sufficient that the memorial expressed that the deed 
contained powers of entry and distress as stated in the in> 
denture/'without setting out what those powers were; and 
said that ** the act did not require powers of distress mid entry 
to be stated, except so ffir as they created a trust.** It was un^ 
necessary here even to notice the covenant for insurance, but 
it certainly was not required to use a greater degree of minute¬ 
ness than was here found# 

Copl^ Seijt., contr^y contended that the earlier cases 
quired that all the tnists of an annuity deed should be memoH> 
lialized, though he admitted that later decisions had narrowed 
the requisition<to a statement of so much of the trusts, whereby 
it might hilly appear which of the parties are trustees, and for 
whom they are trustees. By the covenant to insure, Pigotty 
whose fii'st trusts extend only to raising money for payment 
of the arrears of the annuity and costs, and as to all else, both 
before dehiult and after, his trust was for the grantor, now be¬ 
comes trustee for a new purpose, namely, that instead of being 
in the first instance tnistec for the grantor until default iu 
payment of the annuity, he is now in the first instance tnistee 
for the grantor, only until default in payment of the annuity, 
or default in payment of the premiums of insurance by the 
grantor, which shall first happen: he is next trustee for the 
grantee, not merely for raising money to pay the arrears of the 
annuity, but for raising money for payment of the arrears of 
the annuity and for reimbursement of the premiums of insur¬ 
ance advanced by the grantee; and his ultimate trust for the 
grantor Is narrouied from that which it at first was, a trust 
of the surplus which remained after payment of the an¬ 
nuity and costs, to the surplus which shall remain after pay¬ 
ment of the aiTcars of the annuity and the premiums of in¬ 
surance advanced by the grantor, and the costs of each. There¬ 
fore, when it is said that this memorial contains the name of 
the trustee, and for whom he is tnistec, the assertion is not 
ad idem. It is true as to the original tri^ts first expressed; 
but it is not true as to the trust subsequently engrafted on it; 
and if it ought to be stated on the memorial that Pigott is trus¬ 
tee for the parties iu the execution of this latter trust, it is not 


(a) 9 East, 135. 


here 
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hcve sufficiently stated by the words of reference to the deed, 
" as therein expressed/* for the deed, not being open to those 
who read the memorial, a reference to the contents of the 
deed can convey to them no information whatever. Ex parte 
Ansell (a) it was held, that the terms of redemption ought to 
be memorialized. So in (ktm v. Knight, (b) where the pro¬ 
viso for stay of execution was memorialized with a reference 
to the deed for the time and manner thereof, it Avas held in¬ 
sufficient. So, in Cummings v. Isaacs, (c) and Denn on demise qf 
Dolman v. Dolman, {d) in which last case it was held by Lord 
Kenyon C. J. that it was necessary to memorialize a trust, 
that if the grantor should leave the kingdom, the gi'antce 
should retain, out of the hinds in the hands of the trustee, all 
the additional expence of insuring the grantpr’s life, which 
might be in the first instance paid by the granteefor that 
the annuitant derived an additional benefit therefrom. The 
case of Taylor v. Johnson (e) may be distinguishable from this, 
because it perhaps comes within the very Avords of the statute; 
but Laicreuce J. there broadly states, and the Court in the 
case of Toldervy v. Allan (/) held, that all the trusts Avhich 
are not mere collateral trusts, as for payment of rent and 
taxes, and the like, ought to be set out in the memorial. To 
state that A. is trustee for li. and C. conveys no iuforinution: 
the memorial ought to state to what extent he is trustee for 
JB. and to what extent for C., at loast A^’iih suflicient particu¬ 
larity to shcAV the nature of the transaction. Denn v. Dolman 
strongly confirms this doctrine, and the Court there pro¬ 
ceeded, not on the defect that the memorial did not set out 
the names of the particular creditors for Avhose benefit the 
trust Avas created, though that defect also^ there existed, but 
on the broad ground that t]ie trusts ought to be ?ct out. 
Desenfans v. O’Bryen. (g) The trustee Avas to permit tlie 
grantor to receive the rents till default, and after default for 
(iO days he was to raise the arrears for the grantee by sale, 
and the Court held that the omission to memorialize the 
second trust Avhich resulted for the grantor during the 60 
days, Avas fatal. That case is precisely in point; for the me¬ 
morial did shew,'as much as this docs, for whom the trustee 


(«) 1 Bot. 4^ Pull. 62. 
ft) 3 Ris. 4-P««. 1.53. 
(c) 8 T. R. 103. 

(fl) 5 'I'cm Rfp. 6'13. 
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was trustee, namely, for the grantor till default, and ^ ^ 
grantee after the ^ days; but it feiled, because it did «ot 
shew the whole extent to which he was trastee ft>r each; and 
Lord Ellenborough there intimate that decided cases bound 
the Court to require, that all the trusts should be set out; and 
Lawrence 3, particularly refiefs to the judgment of £yre C, 3. 
in the case J^^arte ^isell. Bradford v. Burhxnd (a) is also 
applicable» In Leicester v. Lockwood, (A) Lord EUeidtorough 
C. J. held that the memorial ^ was bad because it did not 
state all the trusts declai^ of the sum of 10,0001., and die 
Court of Exchequer-chamber, upon error brought, unani¬ 
mously confimed his opinion. [The Court denied that the 
judgment of the Exchequer-chamber in that case had coin¬ 
cided with the judgment of the Court below iu all its parti¬ 
culars the Court of Error state that their judgment proceeds 
on the general ground, that all had not been done in the memo¬ 
rial which was required j and they point out the particular cir¬ 
cumstances in which they coincide with the Court of King’s 
Bench: they proceed mainly on the ground that the defend¬ 
ant and Adorn were by the assignment become trustees for 
securing the annuity, and that it was not expressed in the 
memorial for whom they were tnistees, but they do not go to 
the whole extent of the judgment of the Court below.] This 
doctrine is not impugned by the c^e of Dcfaria v. Sturt, 
which was decided siinpty on the prfticiplc that it did not 
appear by any thing before the Court, that other trusts existed, 
and Laterencs J. observes, that the party was not called on to 
disaffirm the existence of other trusts; and the dictum there of 
Chambre J. tliat the act did not require the tinists to be set out, 
must be understood with the limitation, that it is not necessary 
to set l;hcm out as trusts, but ij; is necessary to set them out, 
as the means of shewing fur whom cither of the parties is 
trustee, unless that appeal’s by an express declaration of the 
grantee. Brown v. Bose falls within the same jiriuciplc as 
Defaria v. Sturt. There the trusts were set out in the me¬ 
morial as fully as in the indenture; and the Court held, that 
if there were other trusts, not stated iu the memorial, it was 
necessary for the party who would impeach the memorial, to 
shew what they were. But here the existence of furtiicr 
trusts does appear, and the memorial does not shew to 
what extent PigoU is trustee for the grantor, and to' what 
extent tor the grantee. 

(«) 14 East, 445. (/•) 1 it .SV/w. 534. 

Lens 



IN THB Finr-OTXTH Ykah or GrEORGE III. 


Lens in reply. -The defendant’s argument would reduce to 181«, 
nothing the correction of the law on tliis subject, supposed to 
. have been attained by the cases of Defatia v. Shirt and Brown ». 

V. Rose. In Askew v. Macreth, it appeared on tlie face of the ®ARroo»- 
deeds, that Coutts was a trustee for the grantor, as well as for 
the grantee, and the name of Uic grantor was not stated as 
one for whom he was trustee. If trusts 81*6 so complex that 
unless they arc fully set out the Court cannot judge for whom 
the parties are tnistecs, it cannot be siidicient, as in Bmwn v. 

Rose it was held to be, to state them by way of reference, in 
manner therein mentioned.” The sounder rule perhaps would 
be, that the act is not satisfied by setting out the trusts ver¬ 
batim for the judgment of the Court, but is imperative on the 
grantee to declare in words for wliom any of *the parties is 
trustee. In Detm v. Dolman the oi'Jcctiou u’as pa1])able, there 
was a total omission to pursue the express words of the statute. 

Money was declared to be paid to Griffith in trust, but it is 513 
not said in trust for whom. Cummins v. Isaacs is equally dis¬ 
tinguishable f»*om this, the contract for insuring the grantor’s 
life in case of his going abroad, at the grantor’s ex])eueo, was 
part of the res gesia, and it is alUigcthcr omitted; that was not 
a ([ucstion whether it would have siilheed sh(U*tly to notice the 
.substance of the stipulation. In Des<mJ'ans v. O'Biyen the 
tnist during the GO days is wholly omitted, for no one could 
conceive that trust to be intcutled under the expression “ usual 
powe'*s et entry and distress,” which wouhl naturally mean an 
entry and distress by the annuitant himself. Bradford v. Bur- 
land is equally inapplicable, for there a trust during 20 days is 
entirely omitted. Here Pigotf becomes a trustee in no new 
shape, or new character; there is only tu reference to his 
former character, which is beibre sutiiciently memorialized, 
and the M'ords as therein mentioned” enable the enqnir<*r to 
refer to the grant, such as it is memorialized, ami thereby to 
see hoAV Pigott is tinisteo, and for n hom he is trustee. This 
clause creates no trust of which the trustee had not before 
been specially named,and the tnist set outon the memorial itself. 

Leyccster v. JLockwoody as now explained, does not militate, 
with Defaria v. Sturt and Brown v. Rose. It docs not prove 
that every trust must be set out, nor tliat it must appear to 
what extent the party is trustee. It is therefore no objection, 
to say,* that the trusts in the <lced arc therein more particularly 
specified than arc the trusts in the lucinorial, if nothing shews 

that the party is trustee for any other person than those whom 

the 
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the memorial states. It has not been attempted to argue that 
the grant is vitiated by reason that the memorial omits the 
amount to be insured, or the stipulation that the insurance 
must be ciTected with a joint company, not with an individual; 
yet, if every particular of the trust were necessary to be 
stated, it would be fatal to omit th^c. This clause extends 
dte trust to another object, but it does not create a trust for 
another person, and the substance of the statute has therefore 
been complied with. 

Cxir. adv. vuU. 

* 

t 

The Court afterwards sent to the Master of the Rolls the 
following certificate: 

Having heard the arguments of counsel in this cause, we 
are of opinion that the memorial of the annuity is a good and 
sufficient memorial, as required by law, to make the grant of 
the said annuity valid. 

February 10th, 1816. V. Grans. 

R. Dallas. 

J. A. Park. 


MEMORANDA. 

IN the last McJiaelmas vacation, ^ir /tfan Chambre, Knt. 
resigned his office of one of his Majesty’s Justices of the Court 
of Common Pious. 

In the same vacation died John Heathf Esquire, one of his 
Majesty’s Justices of the same court. 

In the saiue vacation James Allan Park, Esquire one of his 
Majesty’s counsel, M'as called to the degree of the coif, and 
was appointed one of his Majesty’s Justices of the Court of 
Common Pleas, in the room of Sir Alan Chambre, Knt. He 
gave rings with the motto Qwi leges juraque servat. He soon 
after received the honour of knighthood.* 

A little before the end of this term Charles Abbott, of the 
Inner Temple, Esquire^ was called to the degree of the coif, 
and was appointed to the office of one of his Majesty’s Justices of 
the Court of Common Pleas, in the room of Jolm Heath, Es¬ 
quire, deceased. He gave rings Avitb the motto Laboi'e. 

In this term also died Sir Henry Dumpier, Knight;^ one of 
his Majesty’s Justices of the Court of King’s Bench. 
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MEMORANDA. 

I N the last Hilary vacatitm Getirge Soicley Holroyd, of 
Gray’s Inn, Esfiuii'c, ivas called to the flegrec of the coif, 
and was appointed one of his Majesty^s Justtces of the.Court 
of King’s Bcncli, in the room </f Sir Henry Datnpier, aiul gave 
rings with the motto Componere legilms orhem. He soon after 
received the honour of knighthood. 

In the course of the same vacation James Jinrrough of the 
Inner Temple, Charles IFarren, and Jonathan Hume, of Xiw- 
eohi’s Tun, James Scarftft, an<l TVilliam Harrison, t>f the Inner 
Temple, James Troiccr, IflUiam Cooke, Samuel Yule Benyon, 
and TViUiam ylgar, of Lincoln’s Inn, and John Hell of Gray’s 
Inn, Esquires, w'crc appointed his Majesty’s counsel learned 
in the law; and Charles fretherell oT Lincoln’s Inn, Esquire, 
received a patent of precedence. 
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Semble tliat 
•n insurance 
broker cannot 
set off against 
premiums due 
to the assi¬ 
gnees of a 
bankrupt on 

S olicies na- 
erwritten by 
the bankrupt, 
losses which 
occurred be¬ 
fore the bank¬ 
ruptcy, 
though the 
policy was 
effected in 
the broker’s 
name as 
agent. 

[ 520 ] 


BAKKa and Others, Assignees of Gregory, a Bankrupt, v. 
Lang HORN and Another. 

T his action was tried at the sittings after Hilary term 
1816, before Gihhs C. J. It was brought by the assignees, 
of a bankrupt underwriter, to recover premiums on policies 
underwritten by the bankrupt for the Defendant, who was an 
insurance broker. The defence was a set-off tor a loss, which 
happened before the bankruptcy, on the ship Ulthome, on a 
policy undcrwntleu by the bankrupt, and effected by the de¬ 
fendants ** as agents, as well in their own names as in the 
names of all others whom it might concern.*’ The interest 
was in Mr. Mann, There had been an adjustment of this loss 
between the defendants and the bankrupt Gregory, but it pro¬ 
ceeded on a false supposition that the ship had been lost when 
she was not lost, and the adjustment was therefore struck off; 
the ship was afterwards really lost. It was contended by 
Lem Seijt., that the defendants, who had no del credere com¬ 
mission, not having effected this policy tor their own benefit, 
but as agents for others, were not entitle<d to set off this loss. 
And the jury found a verdict for the Plaiiitiffs. 

Sliejtherdf Solicitor-General, now moved to set aside the 
verdict and have a new trial, or enter a nonsuit. He con- 
tended that the result of the cases wa^ tliat where a policy is 
effected in the name of the assured only, there the broker had 
no right to set off a loss against premiums due to tiie under¬ 
writer Here the broker can neither sue, nor prove the debt 
under a commission, unlcs.s the case has additional facts be¬ 
longing to it, as adjustment, or the like, to enable the broker 
to SUP or set off; it is therefore necessary, that something 
e([ulvalent to payment, as an ascription in account, shoidd 
take place; but where the broker, as in this instance, effects 
the policy in his name, there he had a right to set off the loss, 
Koster assignees of Swan v. Jiason. (a) The want of a del 
credere commission could make no difference. The principal. 


(o) 1 MauUi^ Selw.tifi. 


indeed. 
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indeed^ hds always a right to step in, and say, I am the prin¬ 
cipal, and the underwriter must pay me only. And if it is a 
hard thing that in the one cose the underwriter should be told, 
when it is against his interest, that he owes the money to the 
broker,,apd that in another case the principal should come in, 
and say, yon owe it to me, according as one or the other 
course is the least beneficial to the underwriter, yet the un¬ 
derwriter submits himself to that hardship, when he under¬ 
writes a policy in this form. If the consequence were other¬ 
wise, an underwriter might always say, when he underwrites 
a policy in this form, that he will not he sued by the principal 
for the loss; for the broker owes him more for premiums; but 
when he underwrites a policy effected in the. broker’s name, but 
for the benefit of all interested, he has no right to preclude 
them of their beneficial interest therein. The broker might, 
by reason of his right of action, perhaps, release, but the Court 
would restrain him. Here the brokers W'oidd have a right to 
sue; and if to sue, it follows that they would haVe a right to 
prove the loss as a debt to themselves under the commission 
against Gregory, and if they might do that, why may not they 
also set off, if the principal docs not previously step in and pre¬ 
vent it ? 

Gibbs C. J. The adjustment may be laid out of the case, 
because after the time when the ship was supposed to be lost^ 
she was seen, and the adjustment was struck off. It is within 
our memory that the iiile has been established, that a broker 
could in any case set up his right to a loss. We have taken 
our spring from the case of Grove v. Dubois, (a) and we refer 
all these distinctions to that case. We suppose that case pro¬ 
ceeded upon some principle. I -wish I CQuld discover that 
principle. 1- think the mistake in Grove v. Dubois was, to sup¬ 
pose, that he who is only liable in the second instance on the 
fiiilurc of the original debtor, could in any case be considered 
as the original debtor himself. But in this case it is also to 
be considtreiF, that an accouut of these premiums, containing 
the sum in question, was produced, and exhibited to the de¬ 
fendant,' which he over and over again promised to pay, and 
there was not, till a very late period in the transaction, any 
attempt to clium a set-off; and I think the jury may be justi¬ 
fied in their verdict on this ground, that the party, who was 


1816 . 

Baker 

V 

Lanohorn. 


[521 ] 


Vot.Vl. 


(a). 1 Term Sep. 112. 

2 C 


well 
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18Mb well acquainted with tbe fiicts of his own case, *up<ni m. full 
knowledge of them, for a long time admitted that he had no 
V. claim; and after luUiog the other party to sleep, he ought not 
XainoHoRN. to be permitted to establi^ his set-off. 

* [ 522 ] refused. 


May A. 


« 

Pkwtriss V , Austen, i 


A count for a 
deceit, aver- 
ling that the 
Defendant re* 
presented to 
the Plaintiff 
that his lessor 
required 150/. 
preminm for a 
lease,whereas 
Ae required 
only 100/., 
-whereby the 
Defendant 
Irandiilentiy 
obtained from 
the Plaintiff 
and converted 
to his own use 
60/. is suffi¬ 
cient 


T he Plaintiff declared, that whereas he had, at the De- 
fendant’s.request, employed him, (not saying for hire or 
reward,) to endeavour to obtain for the plaintiff from JE, John¬ 
son a new lease of certain premises at a premium, and it 
thereupon became the defendant’s duty to render to the plaintiff 
a true account of the terms on which he had obtained such 
lease; yet the defendant, not regarding his duty, falsely and 
fraudulently represeiite.d and pretended to the plaintiff', that 
Johnson required, and was to be paid, 150/. for granting such 
lease; whereas he required and was to be paid a much less 
sum, to wit, 100/,, as the defendant well knew; •and the de¬ 
fendant, by means of his felse and fraudulent representation, 
obtained from the plaintifi^ and converted to his own use, the 
sum of 50/. After verdict for the plaintiff, at the sittings after 
HiUmj term 1816, before Gihhs C. J. ShqJierd, Solicitor- 
General, now moved in arrest of judgment, upon the ground 
that the count did not state that the defendant obtained from 


the plaintiff either, the 150/. or the lOOL, but only 501., which 
must he intended of ])arccl of the 1001., which the plaintiff 
was, oil his owm shewing, bound to pay. If he had shewn 
that th.is 50/. was over and above the 100/., it would have 
sufficed. But unless the adverb “ fraudulently” will supply 
the place of an averment of fact, the plaintiff* shews no injury 
siLstained. 


£ 529 ] Gibbs C. J. It seems to me that there Is enough stated to 
a common intendment to charge the tlefcndant. The declara¬ 
tion states that it was the defendant’s duty to make as good a 
bargain with E. Johnson as he could, and to acquaint the 
plaintiff with the terms of the contract; it charges that he 
represented to the plaintiff that Johnson was to be paid 150/., 

whmreaa 
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n^iereas he was to be paid only 100/.: there ends the c^ai^e UlO. 
ol mterepresentation: what fallows is only a statement of the 
mischief, which, by that misrepresentation the defendant was v. 
enabled to practice on the pliuntiif. I think that the 50/. AesTWi. 
mentioned in this allegation *'that the defendant thereby frau¬ 
dulently obtained and converted to his own use the sum of 
50/.,” must have been the 50/. over and above the 100/. which 
was to be paid to Johnson ; and 1 think that, especially after 
verdict, this is sufficient; and if these facts had not been 
proved, the jury would not have been warranted in the verdict 
they found. 

Dallas J. The allegation that the plaintilF was thereby 
defrauded of 50/. sufficiently conveys to my understanding 
that proposition which the Solicitor-General jeoutends must 
appear on this record, namely, that hy means of the false and 
fraudulent misrepresentation, damage to the amount of 50/. 
has accrued to the defendant. 

Park and Burrouoii Js. concurred in thinking that the 
judgment ought not to be arrested. 

Rule refused. 


Taylor v. Zamira. 


[ 524 ]: 

May O.' 


I N replevin for taking the PlaintilF^s goods in his dwelling- JT®. 

house, the Defendant made cogjii'/ancc as the bailtfT of ^ood plea, 

H. JB. Carpue, under a demise at 35/. rent, payabje ijiiarterly, 

for 8/. 158. fur a quarter’s rent, due 25th Mut/i 1813. The thing in the 

plaintiff pleaded, that before that demise, J. Rnteont heingwseised g^rantedanan- 

in fee of one undivided fourth part of the place in which, &c., "“‘ly or rent- 

and IV, Tothill being seised in fee of another undivided fourth granted ami 

part thereof, before that demise, on 18th May 1802, by 

two several indentures, the one between J. Hideout and S. S* grantee might 

StUl, and the other between fV. Tothill and S. S, Still, Hideout 

and Tothill severally demised to StUl their respective undivided that tiie an- 

fourth parts for two several terms of ninety-nine years: that arreL7andl* 

StUl entered and was possessed prmit, and before the demise 

in the cognizance mentioned, on the 24th June 18(0, by inden- and threaten- 

ture, S, Still transferred and set over unto Henry Still the ih^iJu. 

tiff paid her 

the amount of the rant then due to the avowant, and so, nothing in arrear. 

2 C 2 said 
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1816. sai^ #ivo several undivided fourth parts of the said place in 
*TAVLoa' residue of those terms: that H. Still, en- 

«. tered and was possessed and before the demise in the 
Zamira, cognizance mentioned, and before H, JB. Carptie had any estate 
or interest in the place in which, &c., on 22d December 18(^, 
hy indenture between H. Still, 1., Margaret Knowles, 2., S. S, 
StUl, 3., JoJm Tticker, 4., and Mary Knowles, Mary Still the 
cider, and Mary Still the younger, 5., H, Still assigned die 
said two undivided fourth parts to J. Tticker for the respective 
residues of those terms of ninety-nine years; and J. Tucker by 
tliat indenture granted to M. Knowles, M. Still and M, StUt 
the younger, their survivors and survivor, one annuity, clear 
£ 525 ] yearly rent charge, or annual sum, of one hundred and two 
pounds, sixteen shillings, to be yearly issuing, payable, and 
taken by M, Knowles during her life, and after her death by 
M. StUl, for her own sole and separate use, and after both 
their deaths by M. Still the younger, out of, and charged upon 
those two undivided fourth parts of the jilace in which, Ac. 
payable on the 25th March and the 29th September: and foe 
the better securing the payment tliercof, J. Tucker granted 
and covenanted to and with M. Knowles, M. Still, and M. StUl 
the younger, their survivors, &c. that in case tlie annuity, or 
any part, should be unpaid by twenty-one days, then they, 
their survivors or survivor, unto and (i[)oii the messuages and 
premises thereby charged^ might enter, and distrain tor the 
same annuity and all arrears, and the distresses there found 
might take, lead, drive away, and impound, and in pound de¬ 
tain, until the anniuty and all arrears and costs attending 
tlie distress ehould be fully paid; and in default of payment 
in due time after, distress, might appraise, sell, or dispose of 
such distresses, or otherwise pet therein according to law, in 
bU respects as landlords are authorized to do in respect to 
distresses for rent, to the intent that thereby they respectively 
might be paid their annuity,,arrears, and costs: that /. Tucker 
entered and was possessed prout, subject to such annuity; and 
that afterwards, and before the time, when, &c., on 29th 
September 1812, a sum of money exceeding the arrears of rent 
in the cognizance mentioned, viz. 205/. 12r. for two half* 
yearly payments, became due from Tucker to M, Knowles; 
and she thereupon, afterwards, and before the time when, &c., 
on26tfa March 1813, demanded payment of those arrears from 
the plaintiff, being the occupier of the place in which, &c., 

and 
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and thmitened to distrain upon the plaintiff’s goods th the 
said dwelling-house; whereupon the plaintifl^ in order to pre¬ 
vent his goods in the place in which,* &c. from being distrained, 
before the time when, &c., paid M. Knowles SI. 15^., the rent 
so in arrear as the cognizance alleged, as, and for, and in part 
payment of the arrears of the annuity so due. And so, no part 
of the sum of SI. 15». of the rent aforesaid was in arrear to 
H. B. Carpue iii manner alleged. To this plea the defendant 
generally demurred, and the plaintiff joined in demurrer. 

Vauglmi Seijt. in support of the demurrer, contended that 
this plea was bad, because it amounte<l in substance to a plea 
of nil habuit in tenemeniis, and it could not be held good, with¬ 
out virtually repealing the statute 11 G.2. c. 19. Before that 
act an avowant in replevin for rent was obliged to shew a title 
in fee, and if his title consisted of many facts, the plmntifiT 
might traverse cither of them; the intent of that act was, not 
merely to enable the lessor to give his title in evidence on a 
general allegation of title, but that the title should not be at 
all put in issue. The mere question on this record, is, whether 
the plaintiff held for the term alleged in the cognizance: the 
interest which the tenant sets up, is not a title subsequently 
grown, but a prior title, which, if the annuitant had it at the 
time of the demise, shews that the landlord had then no title. 
It is a maxim, that a tenant cannot dispute his landlord’s title. 
SyUivan v. Stradling. (o) Palmer V. Ekins. (b) Parker v. 
Manning (c) ace. Lord Kenyon C. J. says, “ The defendant^ 
who has occupied the premises in question for five years, and 
taken all the profits of the estate during that period, on being 
called upon for rent, refuses to pay, because, (he sdys,) the 
lessor had no right to confer a title on him.* But is thjs the 
law ? The cases cited on behalf*of the defendant do not prove 
that it is. If, indeed, the defendant had been evicted, to be 
sure, he could not have been compelled to pay rent; and he 
might have pleaded that fact in answer to the plaintiff’s 
demand.” A tenant, indeed, may shew that his landlord’s 
title has expired, but he cannot in any case say, that when his 
landlonl demised, he had no title. In Palmer v. Elans it is 
not added that he evicted. Sapsford v. Fletcher (d) is mainly 
distinguishable. Lord judgment In that case is per- 

(<^ 2 Wilt. 308. (c) 7 Term Rep- 539. 

m 2 Str. 817. S. C. Lord ((f) 4 T(xm Rep. 313. 

.1550. 

fectly 


ms. 

Tatlor 

V. 

Zamira^ 
C 526 3 


[527 1 



iiQ! CAiSES IN EASTER TERM 

18}^ consistent with the plainthTs title. Tliere it was held 

Tatloi tenant might set up a paym’ent to the ground-landlord^ 

V. made under a threat of distress. But this is no payment for 
Z^iiu. lessor j this is a disclaimer of his title, it shews that the 
whole rent, and much luorc^ is due to another; it is bottomed 
hi a denial of Ids title. It is better that a rare instance should 
occur, wherein a tenant takes a farm by a bad title, and pays 
rent twice; for he may, of course, recover it back again, or 
have a compensation against the other for affirming that 
he had a good title. At all events this plea is bad, for if this 
be a payment to the landlord, it may be given in evidence on 
the general plea, that nothing is in arrear. 

Lens Seijt. contrd was stopped by the Court. 

Gibbs C. J.' None of this Court have the least doubt on 
the point on which the avowant’s counsel yery properly rested 
his argument, that nil Itabuit in tenementis is in no case an 
answer to an avowry for rent, or to an action of covenant for 
rent; but he was mistaken in the corollary he wished to raise 
from that proposition. In eveiy plea of eviction there is an 
averment that the lessor had not a perfect title when he de- 
£ 528 1 mised, but that fact alone would not suffice; to constitute a 
plea, to it must be added the fact, that the lessee was in con¬ 
sequence evicted; the whole is a defence; the avowant’s coun¬ 
sel argues, that because 7iil habuit in tenementis alone is not a 
defence, therefore it candot be a part of any other defence. 
The question is, whether the fact, that the tenant was called 
an by the annuitant, under a threat of distress, to pay off the 
airrears of the annuity, and did pay them off accordingly, 
being ad^^ed*to the other fact of the lessor’s defect of title, be 
BOt a .good plea. • Sapfford v. Fletcher is decisive, that if the 
piainttff had held land subject to rent due to a superior land¬ 
lord, and the tenant had been threatened with a distress by 
that aiperior landlord^ he might pay it, and claim to have it 
allowed as a payment to his immediate lessor; and the only 
difference is, that there the lessor was personally liable to that 
sent, here the land only is shewn to be liable; and if that cir- 
cunostance made any distinction, we would hear the case fur- 
fher, but my brothers concur with me, that nothing can rest 
ou Uiat distinction. Here the case is, that this land was sub¬ 
ject to a burthen in the hands of the defendant himself; for 
before the defendant demised to the plaintiff, the land was 
•object to a burthen of paying this rent; and it being subject 

tliereto. 
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thereto, he let it to the plaintifT, as if it were free from that 
prior burthen, under a rent payable to himself; and when he 
calls for payment, payment is refused, on the ground that he, 
the tenant, has paid the burthen to another, from which the 
land ought to have been free when the defendant let it to him. 
If he h^ not paid that burthen, the liability of the land to it 
would have been no plea; for then it would amount only to 
the plea of nil habnit in tenementis; but when he adds that the 
annuitant threatened to exercise his right of distress, we think 
the two facts combined together do constitute a complete 
defence. 

Dallas J. The substantial question is, whether payment 
to a person who has the first charge on the land, be not pay- 
ment to the immediate landlord, so ns to Icijivc no rent in 
arrear. The suggestion that this Wiis a voluntary payment, is 
disaffirmed by the averment of compulsion, and the payment 
therefore is equivalent to a payment to the ground-landlord. 
Upon the principle, 1 have no doubt: if there were any, it is 
decided by Sapsford v. Fletcha'. 

Park J. I should be sorry if there wcrc^any inveterate rule 
of law, which prevented the defendant from recovering in this 
case. Syllivan v. Stradling has been relit'd on, as deciding 
that nil habnit in temmientis is no plea, but this plea is com¬ 
pounded of that fact and other things, and is a good [dea. In 
a late case (a) in this Court, the substance of the defendant’s 
argument was, that the plea amounted to nil habnit in tene- 
mentiSf but the Comt held otherwise. Here is a compulsory 
payment under a threat of distress, and in Sfq>s/ord v. Fletcher 
there was no more. • ^ 

Borrough j. was of the same opinion. C^arpne, consistently 
with the plea in bar, had a good title to create the titl€ under 
him. The land was therefore liable to distress; no one can 
doubt about that. If premises be liable to a distress, the tenant 
has a right to pay the charge to which they are liable; and 
the plaintiff having so paid the annuity, has a right to deduct 
from his rent the sum so paid; and if the payment had ex¬ 
ceeded the rent due, it appeal's to me that he might have 
brought assumpsit against the defendant for the surplus. Th^ 
defendant’s coimsel felt the difficulty of this case, and there¬ 
fore took, in his argument the course he did. The judgment 
must'bc for the 

Plaintiffi 

(a) K^^trs v. Pitcher, ante, vi. 202. 


iei6L 

Taylor 

». 

Zamira. 
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lUaif 8. 


WALKSn V. Willoughby. 


The f^nrtwill fiySLOW Sent, had obtained a nile nisi, on the authority of 
•Defendant ^Fuks v^Llorck (a) to discharge the Defendant out of cus- 
^n^cfeu- upon the ground that he had been arrested by the name 
Urn name, of fVilUam, whercas his baptismal name was Ham IVilUam, 
SS^A'^which mle 

tte'piain^ Solicitor-Gencral now discharged, upon an affidairit 

that the defendant had sent the Plaintiff orders for the goods 
for which the action was brought, by notes signed W, WU- 
loughby only, and that the plaintiff dhl not know his name 
was Ham. This evidence, as it would suflicc to prove a repli¬ 
cation in abatement that he was known as well by the one 
name as the other, so would it suffice to repel the present ap¬ 
plication. 

Onslow in support of his rule. 

Rule discharged. 


(a) Ante, ii. 399. 


(IN THE EXCHEQUER-CHAMBER.) 


ilftqf 8. 

Where an ea- 
tire verdict 
puseiiixicove- 
nant for liqui¬ 
dated freight, 
payable at a 
certain date 
after delivery, 
and for unli¬ 
quidated dam¬ 
ages for deien* 
tion of the 
■bipytheCourt 
cannot sever 
them In order 
to give inte¬ 
rest on the 
ftdgbt. 

♦c 531 3 


^ Martin v, Em mote. In Error, 
t • 

U PON affirmance in error from the Court of King*s Bench 
of an entire judgment in covenant on a charter-party 
on several breaches, one of which was fur 1500/. specifically 
recoverable as fi’eiglit, and payable at so many days after deli¬ 
very which was equivalent to a day ccilain, and another went 
to recover a compensation for delay in unloading the ship, 
beyond the lay days stipulated, Taddy moved for interest on 
the freight, suggesting that the Court could by the aid of the 
record separate the specific sum of 1500Z. from the residue 
of the damages, which were unliquidated. But 

The Court held that as the damages were entire, they could 
not sever them, and refused the application. 


Hvmphribs 
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HvMPjiRiJss V. William Wirslow. iifay g. 


T he Solicitor-General had obtained a rule nisi todbacliargc 
the Defendant out of custody upon the ground that the 
affidavit made to warrant the arrest was defective, in staling 
that the defendant was indebted to the Plaintifl> who was in¬ 
dorsee, on a bill of exchange ilr.iwn by T. Winslow^ not shew¬ 
ing in what relation the defendant stood to that bill, so as to 
be thereon indebted. 


Affidavit to 
bold to bail, 
stating that 
thcOefendagt 
is indebted to 
thePlaintlff as 
indorsee on a 
bill drawn by 
a stranger, is 
insnfficient. 


Best Serjt. endeavoured to shew cause j but the Court held 
the affidavit insufficient, and adhering to their invariable prac¬ 
tice of refusing to permit supplementaffidavits to be filed in 
such case. 

Discharged the Rule. 


Hill v. Roe. 


I 532 3 

il/oy 8. 


^LOSSEl Seijt. moved to justify bail. Vaughan Seijt. op- ifaDefendant 
posed it on the ground that the Defendant had l*efore®j*^"®“ 
given notice of bail, and had since changed his attorney with- out leave of 
out notice to the Plaintiff or leave of the Court, and had given ^es notice*** 
notice of new bail by a new attorney. ?£"Sr 

Gibbs C. J. referred to Maephersou v. Rorison (a) and Ray may prevent 
V. De Mattes (6), and held the objection fdtal; but the Court 
shewing a disposition to give‘time tor further notice, and for 
the bail to come up again. 

Vaughan waived the objection, and put his questions to the 
bail. 


(fl) Doug. 217. (ft) 2 W. BU 1323. 


Gillingham 
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A servAnt of 
tbe proprietor 
of a newa- 


GII.I.INGHAM and Others, Assignees of Hayward, a 
Bankrupt, v. Laing. 

T his was an action of trover brought against the sheriff 

of Surrey by the Plaintifis, who were the assi^ees under 

toSbinissaUt * commissioiSlof bankrupt against'^^ Haytvard, to recover the 

Sidi* d^ecte ** certain goods which the Defendant had taken under 

the nomber of an execution. The defendant contested the trading and act of 

printed **pur- bankruptcy j and at the trial of the cause at the sittings after 

chases the Hilary term 1816 before Gibbs C. J. the evidence of the bank- 

*ion,*reteH»*** being a trader, was, that he purchased the entire daily 

paid*for"h sr *bc Courier newspaper, from the printer of that 

services by paper, by the (piirc, at 6d .per paper; tliat his name was regis- 

^r qufre^on*^' ’’b® publisher of the Courier according to act of par- 

all that he liamcnt; that he sold the papers again for his own benefit, 

ing thrfoss”' being allowed by the vendor 1**. 6d. per quire for all that he 

which occurs sold, but that if any remained unsold the loss was the bank- 

which remun riipt’s, and lie also gave the pressmen directions how many 

n^er within should be printed on each tlay. He was in the practice 

tile bankrupt of sending the papers to customers in the country, and also 

**T*new8- selling them to other venders, who retailed them. He was, 

fr^ent^*** however, the servant of the proprietors of the paper, liable to 

the Royal Ex- dismbsal when they pleased, though remunerated for his ser- 

vices by this profit on the papers he sold. He sometimes 

collating in- bought a few copies of other newspapers, but the number 

^o(w°pape? considerable. The evidence as to the acts of bank- 

creator * ruptcy was two-fold; one occasion was, that the bankrupt 

meet him on being Rt the Starred theatre, pointed out some persons, who, he 

wcrc his Creditors, and that he must avoid them, and 

afterwards went Under the stage for that purpose; one of them was a 

Mirad^inhe sberifTs officer who had come thither for the purpose of arrest- 

'uire^th'r bankrupt sent him word that he would call 

?or Urn, tosay ®n him on the following day and pay him. The other occa- 

tteie^Heid bankrupt, being in the habit of frequenting 

tiiat this was the Boyol Exchange for the purpose of collecting intelligence 

i^wnteaghii^ newspaper, and having appointed certain creditors to 

•elf,” whi«di meet him there, desired another news-collector, who frequented 
constituted iui 

act of biakroptcy witbin the sUtute 1 Jae. 1. e. 15. r. 2. 

So, where liEsaw o creditor at the theatre, and secreted himself under the stage for the 
pntwme of avoiding him. 

633 ] the 
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tfa« exchange, if any of those creditors asked for him, to say 
that he was not there; and some creditor enquiring * there for gilihiwam 
him, the other denied him accordingly. Gibbs C. J. had no v. 
doobt but that a trading was proved, and i*eftised to reserve hAiwo. 
that point. His Ivordship also thought that what passed at * C ] 
the theatre, and on the Ihyal Exchange, were acts of bank¬ 
ruptcy. He was there, several of iiis ci'cditors were therei; he 
said they were his creditors, and he avoided them: the jury 
would consider whether his intent in these acts were to delay 
his creditoi’s; and as to the point whether this were the sort 
of absenting himself which could constitute an act of bank¬ 
ruptcy, his Lordship reserved it, subject whereto, the jury, 
finding that such was the bankrupt's intent, gave their verdict 
for tlie plaintitr. . 

Shepherd, Solicitor-General, in. this term moved for a rule 
msi upon several points; first, that the species of article in 
which the bankrupt dealt was not such as could constitute 
him a trader; next, that the amount of his dealing was not 
sufficient to make him a trader; thirdly, that the profit on 
his dealing was only a mode whereby his employers paid him 
a salary as their servant, and that the pundiasing the papers, 
being only one commodity, and all bought of his master, was 
sot a dealing by way of merchandise, like the dealing of a 
trader, who chuses of whom he shall buy his goods; and as fur 
the few which he bought of others, they were too insignificant 
tx> constitute a trading: next, that the acts relied on were not 
acts of bankruptcy. 

Gibbs C. J. The defendant’s counsel himself admits that 
the question resolves itself into three points. As to the first, 

1 have no doubt but that a trading in ne\yspapers is as much 
a trading as in imy other commoiUty. As to the* second, 
whether a servant buying goods of his master, and -elling 
them out for his own gain, becomes a trader, 1 have no doubt 
that he docs. As to the third, whether there be here a pur- f 535 ] 
(ffiase and re-sale to a sufficient amount, here was a trading to 
a-considerable amount: the bankrupt took the whole impres¬ 
sion.. We think a man may purchase newspapers of his master 
to such an extent as to make him a trader within the bankrupt 
hoRs: and we think this man did trade to such an extent, and 
was a trader. The other question, whether the denial on the 
exchange, and his secreting himself at the theatre, be acts of 
bankiiiptcy, is of much greater nicety, and 1 reserved it to the 

Solicitor-. 
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[ 536 ] 
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Sdicitor-General, and agree that it ought to be further con¬ 
sidered. 

Abbott J. In considering this cose^ I have been much ’struck 
with the expression in the statute of 1 Jac. 1. c. 15. ** keep his 
hr her liousc, or otherwise absent himself:** it seems as if the 
keeping house was one mode of absenting himself, and if so, 
then the departing from his dwelling-house being also ex¬ 
pressly mes^gned, the otherwise absenting himself must be 
by absenth^^imself from some other place than from his 
house. 

The rest of the Court concurred in granting a rule nm upon 
the last point, but refused it as to the trading, 

B&t and Vaughan Seijts. now shewed cause against this 
rule. They coijtended that in the statute 1 Jac. 1. c. 15.«. 2. 
** begin to keep his w her bouse or houses, or otherwise to 
absent him or herself,** the words “ otherwise to absent** ex¬ 
tend to any mode by which a trader withdraws himself from 
the presence of his creditors. In the three cases of Judine v. 
JDa Ctmaif (a) Bayly v. Schofield, (5)' and Oienhoweth v. Hay, (c) 
it liad been decided that the absenting himself was not confined 
to an absence from the dwelling-house. « 

The SolicUor-General and JLens Seijt. in support of the rule. 
The going from a counting-house to a country house, as in 
Judine v. Da Cossen is very different from the going from one 
part of the Royal Exchange to the other. If this be an act 
of bankruptcy, a trader who should go down an unusual street 
in hit way home, that he might not pass a creditor*s door, 
would be guilty of absenting himself. An absence from a 
place of trade, might suffice, but this person frequented the 
Royal Exchange no{ for purposes of trade, but to collect news. 
A case indeed is cited by Bulleti J. in CoVeett v. Freeman (d) 
where a person appointed a creditor to come to the house of 
a friend \n Bridge Street, and he would.pay him, and when he 
came, desired the master of the houseiio deny him; but that 
is very difiereiit, he bad made that the place^bf his abode for 
that purpose. The meaning of absenting' lilmself’* is not a 
goldg away from the place wherever he happened to be. If 
a map seeing a creditor at the other side of a theatre, or in a 
church, or a bouse where he is visiting, quits it to avoid him. 


(tt) 1 New Jtep, 93i. 

to 1 ~ ■ 


Maule 4* Selw. 338, 


Cr) ib. ere. 

(d) S T. R. 59, 


or 



IN THE Finr-siiLTH Ybar of GEORGE 111. 


or ify g<Hng into a coffee-lioiise to collect newsy he saw a ere- 
ditor Uiere, and came out again, or if he refused an invitation 
to a dinner because he expected to meet a creditor there, v. 
would either of these be an act of bankruptcy? What right bAwo. 
has a creditor to suppose that his debtor will at all these' 
neutral places be prepiu*ed with the means of paying him ? 

If he calls at the debtor's house, he has a right to ex|>ec|; he 
should there be furnished with money to pay^v- Suppose a 
merchant, not liking to meet his creditors, stayi%t home, and 
does not go to the Royal Exchange, whither he otherwise 
would have gone, is that an act of bankruptcy ? But there is 
no evidence that the bankrupt did absent himself or ever [ 53/ ] 
went away from the R(^al Exchange; he only desired the 
witness to say he was gone, or had not been l;here; a denial 
is no part of that branch of the statute ^ which speaks of his 
absenting himself, and this denial cannot be made evidence of 
his keeping house. There is therefore no act of bankiuptcy 
committed, either by the denial, or by any absenting himself; 
no case similar to the present has been found. In all the cases 
hitherto decided, the otherwise absenting himself, is, as well 
as the beginning to keep house, and the departing from the 
dwelling-house, relative to some known place of residence or 
business. The statute returns after all these general words to 
the precise term of departing from his dwelling-house, which 
indicates that the absenting is confined to the narrower scope 
of some fixed abode, and extends not to every change of 
place. As to the fact that Hayward appointed these creditors * 
to meet him there, and avoided them, there is great difficulty 
in arguing on that part of the case; it does not however ap¬ 
pear, that on withdrawing himself from tliU place, he went to 
any place where he was not to be found by his creditdrs, that 
he difi not go home and remain visible there. As to the timi- 
saction at the theatre, it goes no farther than the other. The 
officer’s acquiescence in the message sent, that the bankrupt 
would call on the following day and pay him, is much the 
same thing as if he had told him by word of mouth. 

Gibbs C. J. Tlic only question now is, whether Hayward 
had committed an act of bankruptcy, it has never l)een in¬ 
sisted that he had confined himself to his dwelling-house, or 
departed from his dwelling-house to delay his creditors: the 
only^question made has been, whether ho comes within the 
terms, otherwise absenting himself,** and to look at that 

question 
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181A question we must see the deeisioBs on llie words of .tiie stptute 
OiLMK^AM L* c. 15. which, following the statute of 13 JEKaue, 

*. are, **sXl persons that shall depart the realm, or begin to keqp 
1 **“ ***■ ^ house or houseS) or otherwise to absent him or her- 
f [ 638 J without saying from whence; and then, having gone 
through several other acts of bankruptcy, it adds, “or depart 
from his or her dwelling-house.’* I cannot think, that by 
“departing^||pm his or her dwelling-house,” the statute means 
the same as by “ absenting himself,” or means to confine 
the generality of the former words, to the particularity of the 
latter. The earlier cases on this statute have not been called 
to ak]; but there have been three important recent decisions, 
Cbenhoweth v. Hai/t Bayly v. Schqfield, and Judmex. Da Cossen, 
in which the same objection arose as in this case. In Cken- 
honoeth V. Hay there' was neither an absenting himself from 
the dwelling-house, nor from any counting-house, or place of 
business, or trade, of the bankrupt, nor from any place where 
he had appointed the creditor to meet him. But the Court 
held that there was an absenting himself within the statutes 
of Eliz. and I Jac, 1., though he had not depai'tcd from his 
dwelling-house, which is a distinct branch of the latter sta¬ 
tute. 1 cite this case, because 1 think it shews that the learned 
Judge who tried that cause, thought the statute did not meim 
an absenting himself from this or that place, but an absenting 
himself from the presence his creditor. Kow see what this 
case is. Perhaps Hayward wiis a mere lodger, having no visi¬ 
ble place of trade, but there was one place whither he every 
day resorted to collect news, the Eoyal Exchange. It appears 
that he had ^’editors; that they were in the habit of seeing 
him on the JRoyal Exchange ; that he appouitc<l them to meet 
Mm thorc; that they came thither, and that he absented him¬ 
self from them, desiring a friepd to state that he was not 
[ 539 ] there: supposing therefore these words to mean, as I think 
they do, an absenting himself from his creditors, not 6*00 a 
particular place, this is a distinct act of absenting himself. 
It is not iiecessai'y to go minutely into the consideration of the 
ca^'s of Bayly v. Schqfieldj and Jadine v. Da Cossen, though 
they sufficiently distinguish between a departing from the 
dwelling-house, and an absenting himself; neither is it neces¬ 
sary to go into the circumstance of the bankrupt’s quitting the 
theatre, though it differs very little from some decided cases* 
Therefore 1 think there is no doubt, but that there was an 

act 
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act of builcniptcy committed within the meaning of these Idl6. 

statutes. Gituiwili 

Dallas J. As to the trading, there was no douht ; and the v. 

bankrupt’s frequenting the Royal Exchangewith intent to pick I<aing. 
up news, appears to be a frequenting that place for the purpose 
of his trade. As to the absenting himself, there is a distinc- 
lion between the keeping house, otherwise absenting himseli^ 
and departing from his dwelling>house, and this is w absenting 
himself. 

Park J. I was at first stnick with the ingenuity of the 
argument, that the “ otherwise absenting himself,” meant an 
absenting himself with reference to his dweliing>house, or to 
some other particular place; but if that were the construction, 
this would be an useless provision. And this ca^e comes much 
within the principle of the case cited by Buller J. in Colkett v. 
freeman, therefore 1 think there is no ground to disturb the 
verdict. 

BuRRouGii J. Having been present at the trial of the cause 
of Cltenhatvefh v. Hay, and likewise when the rule in that case 
was moved, aiul disposed of, it is impossible for me to enter¬ 
tain any doubt on tliis subject. The nilc must be 

Discharged. 


Young v. Wright and Others. 


[ 540 ] 

M(iy 13. 


T his was an action of trespass brought by Mary Ann where a trad- 

Io«i?g against the messenger under a commission of 

bankrupt against Crowley, lor breaking the PlaiiitidVhouse, sigumentof 

which was a tavern in St. James*s-street, JFeshnmster, awd 

taking away her goods. The plaiiitilF’s case was, that Crowley^ pauied with 

who was her brother, and had formerly kept this tavern, had and changed ’ 

assigned it with his stock and goods to the iilaintiff, that she residence 

had taken possession, and that the Defendant aftenvards took minster to 

them as (ymoley’s goods, and as belonging, as such, to the 

assignees under the commission of bankrupt against Crowley, sion of bank¬ 
rupt having 

issued against him, the assignee firought trespass against the messenger for taking posses- 
Mod of tire tavern and gooils: Held, 1. that, however fraudulent the deed as against credi¬ 
tors, yet, unless an act of bankruptcy was proved to sustain the commission, the assignee 
nUght recover on her possession; 2. that it ought to be left to a jury whether the trader's 
cA^ge of residence was a departing from his dwelling-house with intent to delay his credi¬ 
tors. 


Crowley, 
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CiNfte^i beios^ called as a witness, swove^ tllnit he bad entered 
into an agreement with die plaintiff, that for ld6L'Sh0»ahntiid 
t^e die remainderbis term* ami takeAlasteck^nrer’eahia- 
doB. He himself held under an agreeuMUit foi< nileMet > He 
suflfored her to make ute of his name for a limltcd'thnrnfteiw 
wards,, on her request. Many persona dilled for money abboa 
that period when Craioley was at home; be vms seen by Chwe 
who ealiet^^ In December 1814 he ceased to reside on the 
premises ii^uestioii, and went to reside at Paddifif^ionf which 
after that time was his home. For the defendant, it dras con¬ 
tended, that all this was a fraud; and tliat the conve 3 rance was 
upon a private trust for the bankrupt. On one occa>«ioii, of a 
creditor calling at the tavern to sec Crowley^ the plaintiff said 
she did not know where he was hut she undertook that if any 
letters were left for him, die would convey them. The domes¬ 
tics did In fact all know where he wa«, but they never told 
any of the creditors who called for money. A deposition of 
the plaintiff’s w'as read, in which she gave a particular account 
how she had acquired the money with which she purchased 
this inn; she siiid she had borrowed it oi two person'^ who, 
being now called as wltIlcs<>e^, denied lending her any, 
C. J., stoppiDif tije plaintiff’s reply, directed the jury 
tliat it was necessary to prove an act ot bankruptcy in this 
case, for otherwise, how'ever fraudulent his assignment might 
be as against creditors, yet the plaintiff’s possession, as against 
a stranger, enabled her to maintain this action. To support 
a commis'ion of bankruptcy, ati act of bankruptcy must he 
proved: he thought none had been proved here. All the 
denials of the bankrupt were made in his aliscnce, and there 
was 110 proof of his knowledge of the fact. It did not escape 
his Lordship’s consideration, that those denials were given by 
the plaintiff herself, and that it was f^ie who said she did not 
know w'here Crowley was: but tbe question wjietlier an act of 
bankruptcy bad been committed, must be tried as if the ease of 
the bankrupt w’cre trying. The facts w'ei’e as pregnant with fi aud 
as possible, and such, that if they were presented by a credi¬ 
tor, the deed could not be supported for a moment; but there 
was a deed regularly execut^, transferring the entire pro¬ 
perty to this sister, and a stranger coming in, having no con¬ 
nection with the matter, could not, by sliewiiig that alt this 
was fraudulent, warraut himself in doing what the defendants 

had 
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lilili^iiO/i^Tbo jur^ Ibund thM no aetof baakniptcy had been' 
coiHBifete^aiid-'i rerdict passed fop the plaintiff. Ymp^' 

• Fdt^AjMKSe^f 4n' Ihb^ term' obtained a nUe itwi to set aside wV™^ 
thd reedfotind have anew trial/^ori^er a nonsuit; sugf»tfng«>' 
departure from his tavern; was either; 1. a leav- 
ing' liis house to delay hi» ereditors, or, 2.' an act of other-' 
wise:absenting himself;” and that these* questions had not 
been put to the jury. He also moved upon the S^und that [ 542 ] 
the defei^nt, though a stranger, might take advantage of 
the fraud; but the Court refused to grant the rule on that 
ground, all ^^reeing that it could not be supported, and that 
unless the defendants could make themselves creditors, and 
invest themselves with the character of assignees, so as to 
enable them to avail themselves of tite fraud, tl|ey could not 
prevent the plaintiff from recovering on her* possession. 

Coplejf and Best Serjts. shewed cause against this rule. To 
leave to the jury whether Crowley moved to Paddington Avith 
intent to delay his creditors, Avould be leaving a matter of law 
to,them. It would be of dangerous consequence to leave to a 
jury every change of a trader’s residence, as an act of bank¬ 
ruptcy. It did not appear that Crowley had ever told the ser¬ 
vants to deny his going to Paddington, all his servants knew 
whither he was gone, and some of the creditors called on him 
there and saw him; and while the taA'crn was his home, 
whenever he was there he ivas always visible to his creditors. 

If there were any evidence of an intent to conceal himself from 
his creditors, it Avould be matter to leave to a juiy, but the 
evidence proves that Crowley quitted his house for the purpose 
of giving possession to his sister under the assignment which 
was proved to have been made to her. Aiwl .whether it were 
void or not as against creditors, it did, as between Crowley and 
the plaintiff, pass the property to her, and his going to Pad¬ 
dington was to give effect to it. It is clear therefore that he 
did not go to Paddington to avoid his creditor, for there is no 
evidence of any such intent, and there is evidence of another 
intent, with Avhich he went thither, viz. that he might give 
effect to thb assignment. 

Vauglum, in support of his rule, urged that this supposed j- 543 ] 
assignment being admitted to be a gross fraud, as against the 
creditors of Crowley, no interest passed under it. If ail this is 
bottomed in fraud, it lays a strong foundation for the inference, 
that when he removed to Faddingtoii, he went from home to 

VoL. VI. 2D delay 
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lAR delajr liis creditors: besides, the odierwise abaentlng. himsMf'' 
is not merely an absenting himself from bis dwelling-house: 
t. any absenting himself by a debtor from bis creditors would be 
;WMovr* jjjj bankruptcy. A trader may commit an act of bank- 
rupty by absenting himself from any place whatsoever. (Jpon 
the declaration of the plaintiff herself, she was put in there 
merely to cheat the world; no money passed. Therefore 
when Croie/ej/ went to Paddington, this deed being void, he 
went not tb give effect to this dee<l, bnt to conceal himself 
from his creditors. Either he had studiously concealed from 
the plaintiff where he wao, or if she knew it, he had directed 
her not to disclose it. If he die! not mean to elude his credi¬ 
tors, lie would have left word where he was to be found. In 
Judine v. Da, Cossen, (a) where a trader Iiad gone to bis 
country house, &c. to avoid his creditors, it was held an act of 
honkruptcy. It ought to be left to a jury quo animo lie went 
to Paddington. The jury are the proper judges of the intent. 
The law depends on the fact. 

Gibbs C. J. If it had been susrgcsted to me at the trial, that 
the counsel for the defendant wished the case to be put to the . 
jury in the way in wliieh it is now presented, I should luive so 
]nit it to them, but the whole tendency of the evidence was to 
a different point. This is a case of great importance, of consi¬ 
derable extent of property, and of admitted fraud; there can 
[ 544 1 be no relief from this verdict if there be not a new trial 
granted ; therefore I think the case ought to be furtlier con¬ 
sidered. 

Rule absolute for a new trial, the 
r costs of the first trial to abide 

tile event of the sccotul. 

* («) 1 New Rep. 234. 


May 17, Darby v. Newton. 

Where a trad-rjlHIS "Wi’s an action upon a policy of insurance, at and 

atfJdi^orCa*-- from Loudmi to Cagliari in Sardinia, with liberty to 

Sari on board jQyfb and stav at Gibraltar, and there unload or loatl goods, 
a general • ’ . . 

ahip, represented as sailing with lirenro and witliniit convoy, and bound for Cibraltar^ Caidinri, 
and Majorca, which had a licence to sail witlicDt convoy to Oibmitar only, and sailed from 
Cibraltar without convoy nr licence, an officer being a|>poiiitcd ihcrc to grant licences under 
certain circumstances: Held that an insuranee of such goods by the shipper was void. 

and 
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and'with or without convoy, upon goods, to return two per ItSlB. 
cent, of the premium for convoy to the ff'estwardj (not Irishf) 
or three per cent, for convoy to Gibraltctr, and three per cent. v. 
from Qibraltar to Sardiniaf and arrives. The PlaintiiF aver- Newton. 
red a loss by capture. Upon the trial of the cause at Gtuld- 
hall, at the sittings after Hiiary term 1816, before Gibbs, C. J. 
it appeared that the plaintiff shipped his goods on board the 
Sybella, which was put up as a general ship for Gibraltar, 

Cagliari, and Majorca, and was advertised as having a licence, 
and as about to sail without convoy. The slii|) in fact sailed 
without convoy, under a licence from the Lonls of tin? Admi¬ 
ralty to sail from London to Gibraltar, where she arrived, and 
discharged certain other parts of her cargo. The master then 
enquired for convoy fur the Mediterranean, anil learning that 
none would bo R])pointed for sonv' titne, he solicited from the 
ndinira! stationed at that port, tvho was autliori/.ed by the 
admiralty to grant licences, umler certain circumstances 
which were not defined in the evidence, to sail without con¬ 
voy, for a licence to sail to Cagliari, which was refused him. 

He afterwards sailed without licence or convoy, and was cap- [ 545 1 
tured by a French privateer. For the Defendant two questions 
were made: 1. That the licence for Gibraltar was not a 
licence tor the voyage; ‘2. that although the jdaintiif was not 
privy to any intention of sailing without a licence for the 
voyage, yet as he was aware of tl>e intention to sail without 
convoy tor the voyage, and inasmuch as no licence fur the 
voyage \vas actually obtained, the plaintiff was not entitled to 
recover. The jury cxjircsscd an opinion that convoy for 
Gibi-aliar was convoy for the voyage: they fiumd their verdict 
for the plaintiff subject to these two points, which his Lord- 
ship reserved. , 

Lens Serjt. in this term obtained a rule itm to set aside the 
venlict and enter a nonsuit, against which Shepherd, Solicitor- 
General, and Best Serjt. now she\ve<l cause. They endea¬ 
voured to distinguish this ease from fFainhouse v. Cowie, (a) on 
the ground that iu this instance there was an admiral sta¬ 
tioned at Gibraltar empowered to grant ftirther licences to sail 
up the MediVfrroHco//without convoy; and the assured, who 
remained in England, had a right to expect that the master 
would not violate his duty by sailing without either licence or 


(i) Aiife, iv. 178, 

2D 2 


convoy 
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WW* convoy from -G^6raAar, up to which point he was protiVti»d, 

D4a»T licence obtained for that port4 In fFamhouae 

«. V. Cowie, there was no officer at GibraUar empowered to grant 
further licences; this too, was a voyage to be performed by 
etages, first, from London to Gibraltar, then from GibraUar 
for CagUari, then from Cagliari to Majorca, It is not neces¬ 
sary that in the first step a licence should be obtained for the 
entire voyage, or co-extensive with the risk insured; it is to 
be presumed that the master will obtain all that is necessary 
[ 546 3 to legalize the voyage, as he proceeds, (e) Upon an insurance 
to Jamaica and home, it would be sufficient if the ship sailed 
hence with a yci^ice or convoy to Jamaica, though she had 
not previously obtained a licence to return home without con¬ 
voy. In Wairhmm v. Come, the voyage was entire. Tliis was 
also distinguishable from Ingham v. Jgnew, (6) for there was 
no intention that the ship should stop at GUiraltar; the mas¬ 
ter, in fact, was ordered not to stop there, if he could avoid 
it; and the Court decided that case on the ground of fraud. 
This case rather ranged itself under those of Carstairs v. 
Alkmtt, (c) and Wake v. Atty (d) In the former of these two. 
Lord Ellenborough C. J. said that the convoy act was a very 
penal statute, and to be constnied strictly, and he would not 
permit the interests of an assured to be affected by it thmugh 
the instrumentality of his agent. Common sense equally re¬ 
quires, that to vitiate a policy the assured should be privy and 
instrumental to sailing without licence, as it docs that he 
should be privy and instrumental to sailing without convoy. 
The master legally sailed for Gibraltar, and if, after reaching 
that port, ‘he had sailed thence with convoy for Cagliari, or 
obtained from the admiral a fiirther licence tor that port, the 
statuW would have been satisfied, and the master's neglect to 
do his duty ought not to prejudice the plaintiff. 

Lens, who would have supported his rul^ was relieved by 
the Court. 

Gibbs C. J. 1 should be extremely glad, if I could find any 
ground on which the plaintiff could escape the effect of this 
t 547 3 law. It is a hard objection to be taken against him; for he 
certainly is personally innocent, and what has happened is 

(a) Sewell v. Royal Exchange Aisvratice, ante, iv. 866. S. I*. JIaiiies v. Buck, 

fiuic V 

(A) 16 Rot, 517. (d) Ante, iv. 493.' 

(c) 3 Cumpb. 407. 


probably 
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probably the effect of mistake, but certainly of no default of 1819. 
his! but 1 can find no ground to take him out of the laur, 

-which was much considered in the case of WaMiouse v. Cowte, «. 
and adopted by the Court of King’s fiench in Ingham v. j^gnew* ^ Bwreif* 
The fourth section declares that if the assured or any other 
party be privy to the sailing without convoy, he forfeits his 
policy. By the sixth section, if the assured obtains a licence, 
though he knows of the sailing without convoy^ he is pro» 
tected; but there is this wide difference between sailing with¬ 
out convoy, and sailing without licence. If a ship sails 
without cotivoy, the assured being ignorant of her sailing 
without convoy, he is protected; but if he knows of her sail¬ 
ing without convoy, not knowing whether she has a licence 
or not, he is not protected, unless she has a licouce; his secu¬ 
rity depends on the fact, wliether the ship has a licence for 
the voyage or not. Now apply this doctrine to fVainIwme v. 

Cowie. (Here his Lordship rccapitulatcil the facts of that 
case.) Sujiposing the licence from this country were good, 
tlie plaintiff is excused fur not having a licence fi*oiu Gibraltar, 
for he is not bound to obtain a licence or convoy from a foreign 
part, unless there be an officer there able to grant licences, or 
a convoy be sometimes appointed. But the ground of that 
judgment was, that the goods were shipped for Palermo, and 
a licence was obtained tor Gi/jraltar, without any notice to 
those who granted it, that the ship was intended to go further 
than that port. 1 cannot distinguish that case from this. 

Here the goods arc shipped for Cagliari. The owner knows 
the ship is to go thither; and though she is to touch at 
Gibraltar, that makes no difference; for that is aiot the ulti¬ 
mate place of her destination, and is a Iruiid on the govern- 543 3 

nicnt; for though the master iptciided to go to Cagllhri, he 
held out to the government that he was going only to Gibral^ 
iar, ami obtained a licence to go without convoy no further 
than Gibraltar, and non constat, if the admiralty had known 
that the vessel was intended to push on to Caglian, that they 
would have given her a licence to Gibraltar, It is said, this 
is distinguishable, because there was an admiral at Gibraltar 
empowered to grant further licences: to what cases that power 
was to apply, did not distinctly appear by the evidence: it 
might be to cases where ships which came with a cargo to 
Gibraltar were to ship there a new adventure for some port 
further up the Mediterranean. But this circumstance renders 

the 
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the ftssured's case more desperate, for it was the more incum* 
bent on the master to apply there for a second licence. There- 
V. fore, though it is very hanl that the owner of the goods 
Nnwvea. should suffer by the dc&ult of the captain in not applying for 
a further licence there, yet from these premises I arrive with 
regret at the conclusion, that the assurance is void. 

' Dallas J. 1 am of the same opinion. It has hot bemi 
attempted to question the propriety of the decision in JTairt- 
kouse v. Cowiej we therefore assume that fTainlwuse v. Cowie 
was rightly decided: but it is attempted to distinguish this case. 
from thht: 1 can however find no ground of distinction be¬ 
tween the cases,;^ ^cre the ship had not a sufficient licence 
for the voyage, biit-io Gibraltar only; and the denial of a fur¬ 
ther licence by. the officer there is in effect a denial to proceed 
ftirther. In ^ainhoitse v. Cowie, the assured supposed there 
would be, and intended that there should be, a good licence 
for the voyage; so was it here, and it is not distinguishable on 
any ground whatsoever. 

[ 549 ] Park J. I am of the same opinion. This case is not dis¬ 
tinguishable fi*om JVainhome v. Come. In Ingham v. Jgnew, 
it is said, there was fraud; But there was in that cese, no 
fraud mala sensu; there was, as Z>e Blanc J. said, a licence for 
a part of the voyage instead of the whole. It has been inge¬ 
niously attempted by the counsel to apply the words privy and 
instrumental to the case ofthe licence, as well as to that of the 
convoy, but the words of the statute do not permit it. 

Burrouch j. In my judgment, to decide this case in 
favour of the plaintiff, would be to decide directly contrary to 
the decision*of thb Court in Wainhmtsp v. Cmcie, and also 
directly contrary tp the words and spirit of the statute. 

‘ , Rule absolute. 


KbMP ». POTTBR. 

Pidn^inan action was commenced on the 18th July 1815, and 

action against JL the Defendant, who was then a bankrupt, on the 21st 
obtiuned hb certificate. On the 17th of Non. 1815, the 
cieetien to defendant filed a plea of hb bankruptcy and certificate. The 

I iroceed un« 

er ^ commission, the Defendant is entitled to have some entry or suggestion, recording 
«w election, pot on the record. 

Plaintiff 
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Plaintiff had within this term exhibited under the cominis- 
sion an affidavit of the debt for which this action was brought; 
whereupon the defendant had ruled the plaintiff to reply, and 
the plaintiff had obtained a rule nisi to discharge that rule and 
all subsequent proceedings, with costs, declaring that he aban¬ 
doned bis action, and had made his election to proceed under 
the commission. 

Lens Scijt. opposed this rule, contending that the defendant 
was entitled to some certain assurance that the action was at 
an end; the plaintiff ought to move to discontinue. 

Shepherd, Solicitor- General, in support of the rule, contended 
that tlie plaintiff having made an affidavit for proving his debt 
nnderthe commision, had thereby given a sufficient proof of his 
dection, after which, by the force of the statute 49 G. 3. c. 121. 
the action fell to the ground, and no further proceedings on 
dtber side were necessary, or ought to be had. The plaintiff was 
wider the necessity of making this application; ffir if he had 
replied, he Avould thereby have contravened the statute; if he 
had not replied, the defendant would have signed judgment. J 

Gibbs C. J. The defendant is not proceeding for costs in 
this case: for he never can get them. Perhaps he has some 
reason to complain of the plaintiff, in that he has commenced 
his action just at the time when the bankrupt is about to obtain 
his certificate, and has put him to considerable expencc. The 
defendant having pleaded, rules the,plaintiff to reply, and this 
application is made to discharge that rule with costs, and the 
question is, whether this is not the proper course for the de¬ 
fendant to take, in order to compel the plaintifi’ to give him 
that satisfaction to which he is entitled; for 1 think the de- 
fendent is entitled to have some entry or suggestion entered 
on the record, so that it may appear that th& defendant>wili be 
no further troubled in this action; for otherwise the defendant 
stands under the apprehension that the action may at some 
tune be proceeded in, 

Burrough J. It w'ould be very easy to frame such an entry 
on the record as is suitable to the cmie, it is only to shew that 
the plaintiff has made his election to proceed under the com** 
mission. 

Rule discharged, but without 
costs, there being some 
colour for the application. 


m 

leic 

Barbx 

V. 
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Rknalds v. Smith. 


XN debt on a bail bond, the declaration shewed that the 
^Plaintiff sued out of the King’s Court before the Honow- 


Where, npon 
a ca/»(U re¬ 
turnable in the 

pje!^the«be- GUt&s, and Others bis companions, his Majesty's 
anandate to ^“stices of the Bench at WestminsteTf a writ of capias od respon- 
the high bailiff dendum against George Smith: that die sheriff made a mandate, 
of f^®>^ctipon, commanding the high bailiff of the honor of Pom- 

take the De- fret to take tber^^fendant, so that the sheriff might have him 
that the Hhc- hefoi'c his Mf^lsty -^ fVestminster, in five weeks from Eastetf 
havrlifm^e shews a Caption, and a bond to the high bailing condi- 
fore his said' tioned for the defendant’s appearance before his said Majesty 
^^se^ter Westminster in five weeks from Easter, The defendant 
in 6vc weeks generally demurred. 

bd^bond ^ Bosanquet Seijt. in support of the demurrer. This was a 
taken with bond intended to be taken pursuant to the statute 23 H, 6. c. 9. 

condition for _ .... . . . 

the defend- It was now dear, that all matter on that statute needed not, 

■nee before' **’**’• ^ specially pleaded, bpt that 

his said Ma- it was a public act, and any exception in any form ^f pro- 

ceeding might be taken on the issue of mn cst factumf or 

wMks of a general demurrer. If a writ required the defendant’s 

held to*de- appearance here, and the bond required his appearance 

■cribean ap- elsewhere, it was, by the words of the statute, bad; and the 
pearance iii r t j r 7 

the (^iirt rf question was, whether an appearance before his Majesty at 
IPcffBun«/er intended an appearance in this court. His Ma- 
▼oid. jesty was in contemplation of law supposed to be always sit¬ 
ting in the court of King’s Bench, and it had been ruled that 
the phrase here used described that court. If it described 
that court, and also this, the' bond was void for ambiguity; 

[ 552 ] but the phrase did not describe this court also. In Jones v. 

Stordy, (a) upon a writ to appear before our Lord the King 
whercsover, &c. the bond was to appear before our said Lord 
the King at Westminster. Lord Ellenborough C. J. held that 
was a sufficient ilescription of the court of King’s Bench; it 
meant before the King In his Court. It appeared not by these 
pleadings that there was any One word in the bond which 
would shew that an appearance in this court was intended. 


(a) 9 Ea»t 55. 


Lem 
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Lena Seijt. contrh, urged that the defendant*:) counsel as- 
turned too much, in saying that these words necessarily im¬ 
ported the court of King's Bench. In the case cited it ap¬ 
peared that the court of King's Bench was meant, tliough 
there was a mbtake in the description. So, though it is not 
here so distinctly shewn as it might be, that the defendant 
ma required to appear in this court, yet the appearance be¬ 
fore his aaid Majesty is an appeanmee before bis said Majesty 
in the court out of which the process had issued. If it had 
,been process out of the Exchequer, and the same terms had 
been used, they would have equally conveyed a requisition to 
appear before his said Majesty in that co^t. But there is 
really no ambiguity in the words. It appears on the record 
that the high bailiff of the lionor is in the mandate sufficiently 
apprised in what court this appearance was to be, and that 
the sheriff must have given him notice what the writ \vas. 
This is virtually eomprised in the averment that the slieriff 
made a mandate to the high bailiff to take the defendant, so 
that the sheriff might iiave him before his said Majesty, which 
shews that the mandate must be u call on the high bailiff, 
pointing out in what court the sheriff was retpiircd to have 
the defendant’s body. But this bond is not conditioned to be 
void merely if the defendant appear before his IVlaijesty at 
Westminster: it is not before his Majesty’s person, nor in any 
court ad libitum, but before his said M.'jesty at Westminster in 
live weeks of Easter, &c. In Shnttleworth v. Piikbigion, (a) 
which is the foundation of the case in 9 East, the Court say, 
there is no set form of words for these bonds, but if in sub¬ 
stance they are to appear according to the flc<ign of the writ, 
it suffices} and cite Plulips v. Philips in Scacc. Trin. 3 G. 2. 
In all the cases cited, the writ^was to appear in B. R.,“md the 
appearing before his said Majesty described that court by way 
of reference, but without the aid of that reference, non constat 
that the Court would so have held; and here the reference is to 
another court: his said Majesty at Westminster, in this instance, 
means his said Majesty in his said court of Common Pleas. 

Gibbs C. J. relieved Bosanquet from replying. This is an 
action brought by the assignee of a bail-bond. To enable the 
plaintiff to support this action, tlie bond must be taken pur¬ 
suant to the statute 23 Heu, 6., and must be assigned accord¬ 


ing 


im. 

RsNALOt 

V. 

Smixh* 


[ 553 3 


(a) S Stra. tI55. 
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nMk ittg to the. statute 4 Ann c, 16^ and tlie /iiiestion is,!whether 
Kbnaias taken and assigned. The writ is,.a eapim 

ts ad ra^ndendum, returnable in tliia Court. 1 dare Boy^ .Iha 
Sotmti mandate to the bailiif recites the . writ^ though that does nut 
appear on the record, but it. requires the party to a^ear be¬ 
fore our Lord the King at IFegtminster ; and the baU-boud 
taken thereon is conditioned that the defendant appear before 
our sahl Lord the King at W&tmwster t and the piaintiff avein 
for breach, that the defendant has not appeared before <nir said 
Lord the King at Westminster . With respect to the statute 
23 6. I should have some doubt whether this were not a 

bail-bond taken«^cordin^ to that statute; for the wonts. oC 
[ 554 ] that act are, tnat^d^ prisoners shall appear at the day con¬ 
tained in tht^w^^ bil), or warrant; and this a bond according 
to tlie mandate. But taking the whole record together,. 1^ 
cannot doubt that the bail-bond points out the court of King's 
Bench as the court in which the defendant is to appear. 1 
therefore think tlie demurrer must be allowed. 

The rest of the Court concuned in giving , 

Judgment for the Defendant. 


May 20 . 


BlifK V. Bond. 


Where the 
sheriff had 
omitted to 
take a bail- 
bond, and an 
action had 
been com¬ 
menced for 
an escape, the 
Court vronld 
not stay pro¬ 
ceedings on 
the terms of 
Uie sheriff's 


JgOND and Barrett were partners. Actions were com¬ 
menced against them in Michaelmas and HUary terms in 
several courts for considerable sums. On the 20tb of February 
the DefendantBond was arrested in this court for 40/. at the suit 
of Birni On the first day in this term Bond was surrendered 
hr the King's Bench, and was removed by habeas corpus, and 
charged with several actions in this court, and in the Exche¬ 
quer, and in the King's Bench, but not in the action at B/m's 
suit, wMch was intended, but by mere mistake was omitted! 


There had been no bail in this action. If the Plaintiff had 
cuatodyinthe proceeded to rule the' sheriff to return the writ and to bring 
So^tooMh ^ woidd on the 8th of May have been entitled 

tiM to aw attachment, but he sued Out no mle to return the writ 

irreta^he Or bring in the body. But on the 9th he sued out a writ 
writ, ud 

tbeugh the DeibneUnt was charged in coatody in levend other actions. 

, against 
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against the sheriflT, and commenced an acti<m for an escape in 
not returning the writ. 

:J7/o8»et Seijt. on a former day had obtained a rule nni to «. 
stay proceedings against the sheriff in that action* for an escape, « (^555 1 
on payment of costs, and on bringing up the body of the de< ^ 
fondant jBond, in order to charge him in custody with tiiis 
action, on the authority of AUingham v. Flower, (a) wherein 
it was held, that after the commencement of an action of 
escape against the sheriff, for not taking a bail-bond, if good 
bail be put in and justified in lieu of bail before put in, who 
by the practice of the Court were a mere nullity, the plaintiff 
cannot recover. 

> 

Best Seijt. now shewed cause, upon the ground that the 
sheriff, having taken the defendant in this action, had permit¬ 
ted him to go at largo, without taking a bail-bond, or perfect¬ 
ing bail for him in due time. It had been settled in the case 
of Fuller V. Prost, (b) that where the sheriff has omitted to take 
a bail-bond, he is not entitled to the indulgence of putting in 
bail for the defendant, and rendering him. And the defend¬ 
ant, not being yet in court, is not entitled to be heard. Webb 
V. Matthew (c) is also in point. 

Bhsset in support of his rule. Though the defendant, being 
at large till the first day of tliLc term, ivas at large at n lime 
when the ]>laintiff was entitled to call on the slioriff tor his 
return of eejn corpus, yet he had not So dune; and it was imma¬ 
terial to the plaintiff whether the sheriff took a bail-bond, or 
not, until the plaintiff should apply to have it assigned to him, * 
which here he had not done. If the plaintift* had ruled the 
sheriff to return the writ, the sheriff’s mistake* would have 
been rectified as a matter of course. This is a much stronger 
case for the sheriff than AUivgham v. Flmcer, for there the 
defendant was at large: here he is in ciLstody, though not in 
this suit. 

Gibbs C. J. I do not see how the case of AlUnglmm v. [ 666 ) 
Flower is consistent with the decisions in Fuller v. Brest and 
Webb V. Matthew; nor do 1 sec how either of tlic last-men¬ 
tioned cases is to be distinguished- from the present. There 
the defendant was at large without the sheriff having taken 
any bail. Here the defendant is in custody in other actions, 

(<A 3 Bot. 4* Pall. 9A6, (<*) 1 Bos. & Pull. 295. 

(6) 7 Term Rep. IOC. 

but 
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but in this iMstion he is untoudied by any process. In that 
state of tjhings an action is brougflit against the sheriff for an 
V. escape, and what is it that the Court are asked to do i TO 
Bonb. , gniy proceedings on payment of the costs of that' action, and 
to permit the defendant to be chargefl in custociy in this action. 
How is this case to be distinguished from those ? The rigiit to 
an action for an escape, is a right as well vested as any otbo' 
right of action, and there is the same reason for denying the 
sheriff the indulgence prayed for, as there was in the two 
cases last cited for not allowing the sheriff to put in bail. 

Dallas J. concurred in thinking this case was not distin¬ 
guishable frbi^^those of.Fuller v. Presto and Wehh v. Matthew, 

Rule discharged. 


r 

* I • 


May 21 . Thornton and Another v. Simpson and Others. 

Voder a con* K ilHIS was an action brought to recover damages for not 

tract to sell ■ .. .. . , 

so tons of accepting certain hemp according to a contract dated 

**r*ton ® jlfpril 1815, which expressed that the * Defendants 

to be dipped bought of the Plaintiff 50 tons of St. Petersburg sduhd 

hemp, of good merchantable quality at 59i. jier ton, to be 

Petersburgh or Cronstadt in Jtaie or Juiy then 

and the ship's ncxt, and the ship’s name declared as soon as known. In cose 

name declared gi,jp should not arrive before the 31st December then next, 
a*i soon as ' ' 

bnown; in that contract w'as p be void.’’ The plaintiffs supposing that on 

Slid «eJ*ar. t**® 30th of June 1815,50 tonsof^emp, which they had intended 
rive before for the defendants, w'erc shipped at St, Petersburgh on board 
AcS* the lAcely, as they had directed, on the 5th of September ap- 
ISd^-^tiMT the defendants that the 50 tons of hemp bought in 

Heller is not April for the defendants’ account were shipped in the Lively 
JHbywcJhi^ Petersburgh. It proved, however, that the master 

and having had refused to take on board more than 20 tons out of the 50 

more'to'bp tons. Tlic Livef^ arrived on the 20th of September laden ivith 
**r*iha*n^th«f ^ t®”®* includihg these 20, the other 24 being parcels which 
faetwas^fae^ the plaintiffs had ordered for other purchasers. On the 22d 
todwiare^^tiSe plaintiffs apprized the defendants, that “ should the quan- 
reaidne to be coming by other iibipi. 

• £ 557 ] 


tity 
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tity by that ship not be sufficient, say SO tons, the plaintiffii 
reserved to themselves the option of making up tlie deficiency thorotom 
on the or the Paragon, both from Petmlmrgh.’* v. 

The defendants refused to accept any hemp either by the 
C/hiiy or the Paragon, neither of which vessels were then 
arrived, but required a delivery of 50 tons from the lAoely, 
whereoii theplaintifib on 29th September sent them an ordec fur 
20 tons, and repeated to them, that ** in consequence of that 
ship’s shutting out part of the hemp intended for her, the re¬ 
maining 30 tons would come by the Paragon.** The defend¬ 
ants persisting in their refusal to receive hemp by any other 
vessel than the Lively, when the Paragon ai^iyed, the plain¬ 
tiffs sold at a loss the 30 tons which they baa offered to the 
defendants, and now called on them to makb g^d the defi¬ 
ciency. Upon the trial of the cause at Guildhall, at the [ fi58 ] 
sittings after Hilary term 1816, before (^bbs C. J'., these facts 
being proved, the defendants contended that the plaintiffs were 
not entitled to recover, upon three grounds: first, that they 
were entitled Ufioii this contract to receive the entire quantity 
of 5lt tons by one ship; secondly, that the plaintiffs having 
elected the Lively, were bound by their election, and could 
not nominate any other vessel j thirdly, that the defendants 
were entitled to all the hemp which did come by the Lively, 

The jury found a verdict for the plaintiffs, with liberty to move 
for a new trial. , 

Lens Serjt. in this term obtained a rule nisi to set aside the 
verdict, and enter a verdict for the defendants, or a nonsuit, 
against which 

Best Seijt. now shewed cause. Nothing in, the contract 
binds the plaintiffs to send the hemp by any paiticular ship, 
nor to send it all in one ship. The plaintiffs having given 
notice, under a mistake, that the whole quantity is coming by 
a certain ship, as soon as they discover their mistake, apprize 
the defendants that it is an error. The hemp is the same, 
though it arrives by a different ship. No inconvenience re¬ 
sults to the defendant by the change of ships. Bobinson v. 

Touray (a) is in point, and this, to use Lord EUenborough's 
expression, is the correction of a corrigible mistake. 

Lens and JBlosset Serjts. in support of the mlc, insisted that 
the meaning of the contract was, that the whole quantity 
should conic by one ship, and not by different ships, and as it 

,(«) S‘CumpB, 158 . 


had 
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Vi^ hftd not so:Conie» they were relieved from their bargain, tf 
Vkoi^ON indifferent by what ship it came, it would have been 

V. unnecessary to use such haste to announce the ship, or-ex^ 
dinpsoN. pressly to aver it in *the declaration So soon as a ship is an- 
* C 559 ] nouiiced, the defendants speculate on the state of the market^ 
and make tlieir sub'Contracts accordingly; at least, the defend¬ 
ant! have a right to the 44 tons which were on board the 
lovely, Robimon v. Touray is very distinguishable; Lord 
JEllenborough likens that to a porter delivering one message 
instead of another. ^ Supposing the plaintiffs had a right to 
reserve a l^l^ty tp make up the residue by the ITuity or Poro- 
gon, they/itaVe not .done, even that: But when the Lovely 
arrives, they ass^e.,the liberty of making up by the Paragon 
all, except suc,h pan*t of the Lively’s cargo as they think fit to 
deliver to the defendants, giving tlie residue of her cargo to 
some others. The plaintiffs were not bound to declare the 
ship by any given day, but when they knew the ship. Having 
announced that they did know the ship, they cannot say 
they did not know her when they announced her; they might 
take their own time to declare, might have w'aited till she was 
in port here. They ought to have given simultaneous notice, 
that the other part of the cargo of the lovely was intended lor 
other purchasers, or, by omitting so to do, they appropriated 
the whole 44 tons to the defendants. 

Gibbs C. J. Three objrjctiuiis are taken to the plaintiffs' 
right to recover: 1st, that the plaintiffs were not at liberty to 
send tlie hemp by mure ships than one ; 2diy, that after hav¬ 
ing given notice of the ship that was bringing the goods, the 
plaintiffs wer£ bound by their election, and could nut give 
notice of anothcr^ship; 3dly, that the (ilaintiffs violated their 
contract in nut giving the defendants all that came by the 
Lively, Ail these objections stand on different grounds. As 
to the 1st question, whether if tlie plaintiffs had in the first 
instance given notice that half the hemp was coming by the 
C 560 3 livelyy and half by the Paragon, the defcmluuts could have 
rcfdseil to accept it, I think they could not. The mate¬ 
rial thing is the time of delivery: it was at all events to be 
before the 31st of December, but by what ships the hemp was 
to come was iminateriul. As to the second (]uestiun, we must 
look at the terms of the contract. “ The name of the ship,” 
which 1 have assumed as equivalent to ships, “ to be declared 
as soon as known.” In September, four months before the 

delivery 
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delivery must necessarily be completed, the plaintiffs thou,Gfht 
they knew by what ship the hemp was coming, and gave thobnton 
notice, but they were deceived. The question is then, whe- v, 
ther the defendants are not bound by the second nomination, Simpson, 
and I think they were. They were not prcjudiceil, they had 
taken no steps upon the fii*st notice. As to the third question,. 

Fthink, whatever part of the 50 tons purcliascd for the. de¬ 
fendants, the plaintiiis received by the Uxtely, they were bound 
to deliver to the defendants; but whatever part of the 60 
tons they did not receive by tlie Lively, they were at liberty 
to make up out of the Unity and Paragon. It is tnie the 
plaintiffs had other liemp by the lovely, besides the 20 tons, 
hut they had ascribed that other hemp to other purchasers, 
and the defendants had no right to say that bcpip ought to be 
delivered to them. I thercibre llunk the rule ought to be 
discharged. 

Dallas J. In this case there are three questions. As to 
the 1st, if the words be doubtful, we must look to the sub¬ 
stance of the contract, and 1 think that has been complied 
with. It is said, that instead of sending the hemp by ship or 
sliips, tlie plaintiffs arc bound to one ship only. At first they 
were at liberty to send by any ship, the contract not saying 
that the goods shall come by the first ship, nor naming any 
ahip; therefore the substance of the contract is, that it need 
not come by any particular ship. As to the 2<1 point, 1 think [ 561 ] 
the plaintifis were at liberty to give the second notice. As to 
tlie 3d, the plaintiffs having contracted to sell the other parts * 
of the cargo of tlie Lively to other persons, did all they were 
bound to do, in delivering the 20 tons to the defendants. 

Pakk J. was of the same opinion. The piaiiitifts were at 
liberty to send the hemp by any ships, so that it arrived before 
31st December. As to the 3d point, the case must be con¬ 
sidered as if there were only 20 tons on board this ship, and 
the contract has been substantially complied with. 

Burrougii j. concurring, the rule was 

Discharged. 


Standlky 
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Standlcv, Esquire, v. Hjuimington. 


amnltoper* T"*'. having been referred to arbitration to determine whe- 
ftfrin ther a contract subsisted between the- Plaintiff and the 

and pay the * Defendant for the purchase of certain allotments of land under 
price upon on inclosure act, and „ the arbitrator having on the 19th of 
the laud August such a contract subsisted, and dl- 

^<^cted tfie;S^&(^b|v^^with to perform the contract, and 
****i8*not1n 166:^f. '^Vlh^^j^^vcijwnce of the land by the plaintiff to 

mntempt be- the dcfendah^^d’l.piaiii^iff furnished his abstract in September, 
which on tho IstWJSSwemfter was returned with queries; the 
executed, and abstract with'answerS'thereto was re-delivered on the 11th of 
moneyfand ^ooember, and on the 11th of December the plaintiff pressed 
refusal to ao- for an early answer. On the 18th of January the defendant 
cept and pay. jjj substance the same objections. On the ^h of 

[ 562 ] January the abstract was again sent to the defendant with 
answers, and dispatch was requested. A personal demand of 
performance had on the 11th of May been made on the de¬ 
fendant, and notice that nnlc&s he complied in ten days, his 
silence would be construed as a refusal to perform, and the 
Court would be moved for-^an attachment, but he had not yet 
given any answer. 

Lem Segt. now moved for an attachment for non-perform¬ 
ance of this award. The defendant, he said, being in posses¬ 
sion of the ajiotments, the vendor could get neither his land 
nor his money, and the usual practice being that the pur¬ 
chaser ^irepares the conveyances, it was unnecessary for the 
plaintiff to tender a deed executed. If any plausible objections 
had been taken to the title, he would not have asked the Court 
to try its goodness on affidavits, at least the Court would direct 
an issue whether the title were good. 

Gihrs C. J. I think the plaintiff must do something more. 
He might file a bill in equity for a specific performance. The 
title would fhen be considered in a court of equity; it is impos¬ 
sible we should try a title here on affidavits. But before the 
plaintiff can have an attachment, he must execute and tender 
to the defendant a conveyance, and ask for the purchase-money 
awarded. The modern practice, indeed, has gone thus far, 

that 
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that In an action where the defendant has dispensed with the 181G. 
plaintiffs tendering the deed executed, the piaiiitiff may never- 
thcless recover; but even that was a relaxation of the law. v. 
Jones V. Barkley (a) was tlic first case that relaxed the 
which was^ adrnirahly argued by my brother Be Blanc; but 
there it was averred he informed the party that he was ready 
to convey, and tendered a draft of an assignment and rele^isc [ 3 

fur the purchaser’s approbation, and offered to execute and 
deliver the deed pursuant thenao, and the other declared, if 
the plaintiff had tendered, he would nut acce{)t it, and that he 
wholly discharged and exempted the plaintiffs from executing 
the same. In the present case the plaintiff could not maintain 
an action on his agreement, nor on a bond for performance of 
the award, if lie had such, because he does not shew perform¬ 
ance on his part. I think there is riot enough to bring the 
party into contempt, and the plaintiff’s much better course is 
to apply to a court of erpiity. 

Dai.!. AS J. The plaintiff docs not shew eveu a refiisal by 
the defendant, nor whether he has decided on the objection 
taken. 

The rest of the Court concurring, the 

Rule was refused. 


'■ fi/) Dm/if. 6fM. 


Horton v . MouoRimai. 


Afa]/ 


J^EST Serjt. had obtained a rule nm to cfischarge the De¬ 
fendant out of custody, upon the ground that he had 
been recently discharged under the insolvent act, and that the 
present action was brought for an antecedent debt. 

Faughan Serjt. shewed cause against the nde, and Best en¬ 
deavoured to sup))ort it. 

Giiiiis C. J. This is an application to discharge the defend¬ 
ant from an arrest, on tlie ground that he has been discharged 


A Defendant 
may be holden 
to bail upon a 
promise made 
after his dis- 
rharge under 
tlic insolvent 
act, to pay a 
debt contract¬ 
ed before his 
discharge. 


under the late insolvent act, which frees him from arrest for [ 564 ] 
all debts contracted before bis discharge under that act. There 
are twg que.«.tioiis. The first, whether this falls w'ithin one of 
the exceptions of the act: for the Plaintiff, it is saitl, if there 


Voi.. VI. 


2 F- 


be 
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Itild be any fraud in the <lefendant’s schedule, this fraud shall be 
Horton unavailable. This is the substance of the 60th section of the 
. V. Statute, not to give the words; and that it must be open for 
Moggridsb. j|j|g tQ sQg whether those circumstances of fraud exist. 

The six or seven facts of fraud which the plaintiff’s counsel 
imputes, have been satisfactorily answered by the defendant’s 
adidavits; and I do not put the case on that ground; but, 2dly, 
the plaintid' says, my cause of action arose subsequently to 
the day of the defendant’s discharge, on a promise made since 
his discharge to . pay. the antecedent debt.” However impro- 
videnta pf}rsQtt miiy be in making such a promise, the ante¬ 
cedent dc^t-Jsi a..consideratioh for such subsequent promise. 
That siieu 'a .subsequeDt promise was given, stamis not on the 
affidavit, of the idhintilT alone, but of one Douglas with him, 
and I think the pj^htiff has taken the case out of the opera¬ 
tion of the insolvent act, by shewing that his cause of action 
arose on a promise made since his discharge under that act. 
The rule therefore must be discharged. 


r 565 3 

May 23 . 


Nxalb V. Nisvilt.. 
Savory v, Spooner. 


Tiie Piaiiitiff JpELL Seijt. having obtained in the cause of Neale v. Nevill 
™enue*wliere* ® change the venuc from London to Somerset, 

lie has laid it, on the iisu&l affidavit, that the cause of action arose in Somerset 

on undertak- , i , 

ing to Rive hir” and not elsewhei^, 

in”any comity* Seijt. now shewed cause, on an affidavit that the action 

in which, if was partly brought for commission on the sale of sail cloth, 
were* aid, the J^oole, and some from Portsmouth, to London 

pefendant for sale, and partly for goods sold from the Plaintiff's ware- 
i?ake£eusual house at Bridport in Dorset. 

^nge**the Court held that this affidavit answered the application. 

venue from . Rule simply discharged, 

that county. 

a*y foctmiita* following day again applied to open this nile, 

rial to tlie that the practice might be consistent: he cited Henshato v. 
cause, though 

it go not to the whole cause of action, satisfies the undertaking given to retain the venue. 

when the canse of action arises in a foreign country, the PlaintifiT may retun the venue 
without any undertaking to give material evidence. 

Buttley. 
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iiuitley. (a) The plaintiff does not in this case swear, that no 
part of the cause, of action arose in Som&rset, though he swears 
that part arose in other counties, and therefore he is not en¬ 
titled to retain the venue. 

Besh Supposing that some part of the cause of action arose 
in Somerset, other parts arising in Dorset, Pooh, and Hants, 
the case cited is not applicable: It was there sworn thaf the 
cause of action arose^ part in Kent, and part in London, but 
there was no third county. He hesitated to enter into the 
usual undertaking to give material evidence^ in order to retain 
this venue, fearing, that to satisfy the unde^aking in London, 
it must be evidence that the whole cause pf action arose in 
London, and that evidence as to part of the action would not 
suffice. 

But 77/e Court held tliat the undertaking certainly need not 
g(» to that extent. Any evidence material to the cause would 
suffict*. Bearcroft was permitted to give in evidence a rule of 
court for paying money into court, as material evidence aris¬ 
ing in Middhse.w 

The Court again discharged the 
rule on the usual undertaking. 


1816. 

Nkale 

«. 

Mevill. 


C 566 1 


la) 1 AVw Rfp- 110. 


Savz/rv r. Spoonkr. 

On Ihe following day, OusUm Serjt. having obtained a rule 
wsi in Sarori/ v. Sjjooner to chipige the venue from Lohdon to 
Dorset, on the usual affidavit that the cause of action an/se in 
Dorset, and not elsewhere. 

Best Seijt. o])poscd it, on an aMdavit that tlie action was 
brought for the price of a threshing machine ordered and 
made at Favrford in Gloucestershire, and delivered by the Plain¬ 
tiff on the Defendant’s farm in Dorsetshire. In this case it was 
impossible he should enter into the usual undertaking to give 
material evidence in Lmid’dn, as no circumstance connected 
with the demand had arisen tlicre; but, inasmuch as he had 
falsified the defendant’s affidavit, he was entitled to retain the 
Venue. 

2K^ 


24, 


Onslpw, 
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1816. Onshw, in support of his rule, contended, that since on the 
Savmy own sliewing his cause of action did not arise in 

V. London, to permit him to retain the venue there, would give 
SrooNiR. sanction lo an abuse ; for he ought to sue where his cause of 
action arises. 

The Court took time to reconsider the case of Neale v. Nevill, 
toghthcr with this. 

Gibbs C. J. now delivered the opinion of the Court. 

In Neale v. NevUl, an application was made to change tlie 
[ 567 ] venue from London to Somerset, on the usual affidavit. It was 
opposed on an affidavit that the cause of action arose, partly 
in the couMy of Hants, partly in the county of Poole, partly in 
London, and partly in Xhrsetshire; in Savory v. Spooner, the 
answer to the application made to change the venue from 
London to Dorset, on the usual affidavit, was, that the machine, 
for the price of which the action was brought, was ordered in 
Gloucestershire and sent to Dorsetshire, and that the venue was 
laid in London, therefore that was in effect an affidavit that the 
cause of action did not arise in London. The difficulty of de¬ 
termining what to do in this case, arises from the difference 
which subsists between the practice of this Court and that of 
the Court of King’s Bench. In the King's Bench, the rule to 
change the venue is a rule absolute in the first instance. It is 
granted upon an affidavit that the cause of action arose in the 
county into which it is sought to change the venue, and not 
elsewhere, and the venue can only be brought back by the 
plaintiff, upon his undertaking to give material evidence in 
the county in which the venue was originally laid. In this 
Court the practice is different, and the rule to change the venue 
is in the first instance a rule nisi, and the plaintiff has an op¬ 
portunity to shew cause against it, by falsifying the affidavit 
on which the rule is moved. Still, however, if this were the 
common case, where the whole cause of action arises in the 
county in which the venue was originally laid, this Court would 
not discharge the rule, but on the plaintiff’s undertaking to 
-give material evidence in London, if the cause of action arose 
in London. Tlie Court, indeed, in the case of Collins v. Jacob, (a) 
where the cause of action arose in a countv different, us well 
from that in which the venue was laid, as from that into which 
. the defendant sought to remove it, permitted the venue to be 
[ 568 ] retained by the plaintiff without any undertaking to gh’e ma- 

(<») 3 JBoj. ^ P«//. .179. 


lerial 
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tcrial evidence. But subsequently, on full consideration by 
this Court, in the case of Hunt v. Bridgeford^ (a) it occurred to 
the Court, that it was an extraordinary course, that, where the 
cause of action arose in one couiitv only, being’ the same where 
the venue was first laid, they should not discharge tiie rule 
unconditionally, but oblige the plaintiff to give material evi¬ 
dence in the county which he had selected ; and that wher/; it 
arises in several counties, the plaintiff should have the nilc 
discharged unconditionally. My Brothers Heath tind Chambre 
doubted. Mr. Justice Lawrence speaks of the necessity of re¬ 
quiring an undertaking in general, and the Court took time 
for consideration. The rule which suggested itself to the good 
sense of the late Cliief Justice Mansfield prevailed, and the 
Court held, that the plaintiff ought to follow up his affidavit 
made to retain the venue, by an undertaking to give material 
evidence in one or other of the counties in M’hicb the cause 
of action arose; and inasmuch as the rule is timnded in good 
sense, and especially when we consider Jjow this Court was 
then filled, we think we cannot do better, than to adhere to 
that rule. Not to limit the expression of the rule to these 
particular instances, the general rule is this: The plaintift^ in 
ortier to retain the venue, must uinlevtake to give material 
evidence in that county, from which, if the venue liad been 
laid there, the defendant, by reason that some part of the cause 
of action really arose there, would .not bo entitled to change 
the venue; that is, in the case where the action arises partly 
in each of several counties, the plaintiff'shall undertake to givo 
material evidence in one or other of those several counties. 
The merely swearing that the cause of action aro|ie elsewhere 
will not suffice, he shall follow up his affidavit with this test 
of its truth, that if the cause of action does not arise.in one 
or other of the counties in wliich it is sworn by the plaintiff 
that it did arise, the plaintiff shall be nonsuited. In the first of 
these causes, therefore, the rule is discharged on the ])laintitf’s 
undertaking to give material evidence arising in Londojt^ Dor¬ 
set, Boole^ or Hants; in the other, the rule is discharged on 
the plaintiffs undertaking to give evidence arising in lAmdon 
or Gloucestershire. In a case where it may be proved that the 
cause of action arises abroad, there the rule must be simply 
discharged, for it will be impossible to give evidence in any 
particular county. 


56R 

1816. 

Savory 

V. 

Spuoker. 
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(rt) Ante, 1, 


Morbi', 



CA1SE.S IN EA.S'JKI< 


sm. 

1 B 16 . 


Mojf 24. M<irri8, Iftte Sheriff of Glovcbstbr, v. Hayward and Otliei's. 

A sheriff may FTlHE Plaintiff declared, that a certain bill had been exhi- 
bond on an bited ill Chaiicerv, by D. fFhatley against the Defendant 

out*of ChaL thereupon, afterwanls, the complainant sued out 

eery. of that Court a writ of attachment directed to the sheriff of 

cimpcUabieto Cr/ouccsfmfcire, whereby the King commanded him to attach the 
take biui defendant Haywardj m as to have him before his Majesty in 
Chancery, wheresoever that Court should then be, there to 
answ’er to his Majesty as well touching a contempt, which it 
was alleged he had committed against his Majesty, as other 
matters, and to abide such order as that Court should make: 
that under such writ, the plaintiff, being sheriff, before the 
returii>day took and arrested the defendant Hayward, and de¬ 
tained him, that the plaintiff afterwards took bail for the ap¬ 
pearance of the defendant Hayward at the return of the writ, 
according to the form of the statute, and upon that occasion 
the defendant Hayward, and the other ilefendaiits as bail or 
I. 570 ] sureties for liim, by their writing obligatory bound themselves 
to the plaintiff, by his name and addition of sheriff, in 40/. 
under condition for the apimaraucc of Hayward in the Court 
of Chancery, in eight days of St. Hilary, wheresoever that 
court should tlieu be, tliere to answer ns well the alleged con¬ 
tempt, as other matters, and perfonn and abide such order as 
that court should make in that behalf, at the suit of Whatley, 
and shewed default made by Hayward in appearance according 
to the exigency of the writ. 

Upon demurrer and joinder," 0/i.«ioio Serjt. for the defendant 
maintained tliat the sheriff had no power to bail on attachment 
of contempt. The words of the statute 23 H. 6. c. 9. arc for 
bailing pei'suns ** arrested by force of any writ, bill, or warrant 
in any action personal, or by cause of indictment of trespass 
not one word is there about an attachment of contempt. No 
contempt is specifically mentioned on the writ, or the record; 
and this Court cannot know how high or how low the con¬ 
tempt is. They cannot therefore see whether the sheriff is 
entitled to take bail. The unlimited power to bail the highest 
contempt, is too dangerous a power to be given to a sheriff. 

Blavd 
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Bland v. Richards, (a) In an action on a bail bond^ takvii on 1816. 
an attachment for a contempt out of Chaiicerj', the Court were 
clear that the bond was void, for it was not bailable, Acc. 1. Str, v. 
Anon, (b) “ On a motion for an attachment the Chief Justice HAYWABb. 
declared that all the judges on consideration, had resolved that 
the sheriff could not take bail on an attachment, but a judge 
at his chamber might.*’ So, in lueM v. ff^orkhonse, (e) on an 
attachment for a contempt out of this court, the sheriff *took 
a bail-bond, and it was held that the sheriff could not bail for [ 571 ] 
a contempt, and that it was not within the words or intent of 
the statute; and judgment on demurrer was given for the de¬ 
fendant. In Bengough v. Rossiter, (d) which is cited for the 
analogy, it being a criminal matter, though not a process of 
contempt j upon process out of the coutt of general quarter 
sessions, a bail-bond was held void- The case of Studd v. 

Acton, (e) does not directly decide the point, but it w’as there 
held that an action would not lie against' the sheriff for taking 
bail. The statpte 23 H. 6. c. 9. gives no such power, and it 
would be productive of great mischief if it did. The nature 
of this contemjit, for w'hich this attachment issued, is not dis¬ 
closed. The attachment is in the nature of punishment. The 
power to bail it, would lead to these mischiefe. The sheriff 
having no means to know' in what sum bail shall be taken, it 
would lead to those bonds for case and favor, against which 
the legislature have attempted to guard: it w’oiild Iccwl to ex¬ 
torting excessive bail on the one'haial, and to the escape of 
dangerous criminals on the other. In the case of Samuel v. 

Evans, (./) a bail-bond taken after the return-day of a writ was* 
held bad, and the Court held tliat advantage might be taken 
of it on motion in arrest of judgment; if so, then this defect 
may be taken advantage of on a general (|pmurrer. 

Lens Seijt. cojitrh. There.are also authorities to'thc con¬ 
trary effect, and the practice is according to them, and has 
not been of late disputed, though it might be doubted a cen¬ 
tury since; Rex v. Dawes, (g) It was clearly agreed the sheriff 
may take a bail-bond upon an attachment. So, in Burton v. ■ [ 572 J 
Low, (h) it was held that a bond to appear to an attachment 
out of chanceiy is within the statute. So, Chief Baron Comyn 


{a) 3 Xfon. 308. 
(i) 1 Sir. 479. 

{c) 1 Cow. 261. 
('/) 1 r. Erp. 60o, 


(e) 1 If. BL 468. 

( f) 2 Term llep. 569. 
iff) I lA. Raym. 732. S. C. 60?- 
’ H. Bl. 418. (A) 212.'and 231. 

law 
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1816. 

IfoRKiS 

V. 

Hayward. 


i 5/3 3. 


lays it down, (a) that by the equity of this statute, 23 //. (>, c. 9. 
tlie sheriff may bail upon an altachnient out of Cliuncory, and 
says, Semb. 2 Vent, 238., 1 Vent. 234. JR. (Jonir. 3 f^eon, 208. 
The case referred to in 2 Vent, is Imwsoii v. JHaddock, where it 
is said, “ the Court incUiied that attachments out of C3iaucery 
were within the statute; it is the constant practice for sheriffs 
to take bail in such cases.” As to the argument that it ought 
to appear what the contempt w'as, and that because it does 
not, therefore the sheriff^ who c<annot know what tlic contempt 
was, ought not to be entrusted with the discretion to judge 
what the amount of the penalty in (he bail-bond ought to Ijc, 
in Say v. ElUSf (b) where the cpiestioii was, w'bethcr a bail- 
bond w'as good, taken by a bailiff, wiiose authority to take it 
did not appear^ upon an attachment out of Chancery for a 
contempt, the Court do not determine the main point, but say, 
at all events, the facts sufficient to bring the question before 
the Court ought to be ploaderl, as was done in Lawson v. 
Haddock. The sheriff has usually taken tin? same security, 
40/. The i>tatute 23 //. 6. c. 9. does not appear to be confined 
to actions personal, for it is much wider, and has special ex¬ 
ceptions winch do not include this case. 'Jiiongh the sheriff 
has not in this case that guidatuie, a*; to the amount, which 
personal actions afford where a debt is sworn to, yet the sum, 
wiiich has been regularly taken, w as a great sum at the time 
Avhen it was fixed, and was then sufficient for the purpose. In 
Studd V. jictnuy which, it is admitted, is not (piite in point, the 
Court say, it may be a fjuestiou whether in certain cases the 
sheriff be not riglit in taking bail, but that is widely different 
from being compellable to ilo it. These cases will be ailupted. 

Otislow in reply, insisted that none of the cases cited con¬ 
tained any decision adverse to the defendant. The ease in 
Ventris w'as never dtcidid, as appeared by the reporter himsedf, 
and it only stated loose opinions. In Styles, notwithstanding 
w'hat Roli C. J. said, the judgment of the Court w’as in favour 
of the defendant. The ciusc of Rtu- v. Hawes hail not been 
cited to state the judgment of the Court, If the usage had 
prevailed for half a century to take bail in 40/., it ought now 
to be abolished. The case of Studd v. Acton shew’cd that the 
sheriff was not compellable to take bail; and if not compell¬ 
able, but it w'as discretionary w’ith him to take bail, it led to 
all the evils which the stat. 23 //. 6. c. 9. meant to remedy. 

{ti) Co. Dig. lit. Bait, Y. «. (/•) 2 IV. HI. Ojj. 

The 
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The omission in pleading to state the contempt, was not, as 
supposed, merely matter of special demurrer j it was a cpies- 
tion of substance. I'hc declaration was alone destructive of 
the plaintiff's case. 

Vur. adv. riiU. 

Gihbs C. J. now, after stating ihe pleadings, thus delivered 
the opinion of the Court. • 

It aj)]iears from this statement, thaf the sheriff asserts in his 
declaration, that he had taken the bund in pursuance of the 
statute. But though it be not according to the statute, yet if 
the bond be in any manner available, he may so state it. The 
objection to this bond, is, that the statute 23 H. 6. c. 9., ])re> 
scribing in what cases tlie sheriff may take a bail-bond, pro¬ 
hibits the taking a bond in ail other ca«es. We are of opinion 
this case Is not at all touched by the statute 23 H. 6. c. 9. The 
case was VC17 ably argued by my brother Omlou'f and 'nvc have 
considered the authorities which he cited. The sheriffs right 
to take a bail-bond upon this species of attachment, has re¬ 
peatedly been recognized by the Court of Chancery it>ell', 
which could never have been, if the practice hud been illegal. 
In the case of Danin; v. Laicsou (a) it appears that in I7IK) it 
considered as the established practice of the Court of 
CUiancery, that the sheriff is to take such bonds, and a ilistinc- 
tion in the amount of t’le penalty is taken between incMie pro¬ 
cess and execution. Lord HardwUle (0; also recognized the 
validity of these hond.«, and acted on the fact of the sheriff 
having taken such a bond, and .so the jilaiutiff is not without 
remedy if the sheriff has him not at the return of the u rit, as 
he may have a messenger into the county whoue the pei>oii 
live.s, and he refilled process against the sheriff. It is impos¬ 
sible Lord Ilardu'icke could have considereil them as? illegui, 
for if he had, he would have said, it i-^ an aggravation of the 
sheriff’'!! offence in not bringing up tlie body, to atteiii})t to ex¬ 
tenuate it, by saying that he had taken a bond, u hicli it wa< 
highly illegal for him to take. These bond-s therefoiv, niii>t 
be legal, uidess the Court of Chancery has ini.sunderst(»od the 
effect of it.s own proces-s, which is not probable. But in tbi^ 
Court also the validity of these bonds has been recognized. 
Stvuhly. Acton. That action was tbunded on the supposition 
that the statute required the sheriff to take a bail-bond in the 


iniG. 

Morris 

V. 

Hayward. 


[ m } 


(«) Pyt.c. in Chunc. * 10. S. C. (/■) dnc- i. 2 AtU. oOf. 
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case of ail attachment: tlie Court held it was not within the 
statute, and Lord Loughborough*% language there is remarkable* 
The counsel for the defendant argued, that if this were not 
within the statute, and the bond were not to be given accord- 
^he bond could not be taken at all, and that the statute 
]}rohibits all other bonds. It would be a most extraordinary 
prof^osition that there was no bail to mesne process out of 
Chancery, lii Bcngough v. Rossiter the Court held, (though 
the discussion arose on a question of criminal process,) that 
the statute extended to actions only. The judgment of Lord 
Loughborough C. J. is, that it being the case of process is¬ 
suing out of the Court of Chanceiy, we think that it does not 
come within the stat 23 H. 6. c. 9., which directs that sheriffs 
shall let all persons out of prison by them arrested or being 
in their custody by force of any wTit, bill, or warrant in any 
action personal, which words are couhned to actions at law. 
A subsequent statute, 13 Car. 2. stat, 2. c. 2., which w'as made 
on the same subject, is distinctly coiifnicd to actions in the 
King’s Bench and Common Pleas, and it dues not appear to 
have been the intent of the legislature to interfere with the 
proc:ess of a court of eipiity. It is extremely clear, that the 
usage has been for the sheriff to take a bail-bond in 40/. on an 
attachment, and it is so laid down in Danhy v. Lawson.** 
Here, then, is the judgment of a very able Judge, who had 
practised all his life in courts of equity, that the established 
practice was to take bail for 40/.; and it would be too much 
for us to say that all the learned persons wlio have presided 
in that court for a century, have been mistaken, or ignorant 
of tlie practice. But Lord Loughborough's judgment does not 
stop here j he goes on to shew how the process would be re¬ 
gulated, by the Court of Chancery. It is for the Court out of 
which it issues, to regulate thb practice of their own officer. 
And we are of opinion that these bonds are neither compell¬ 
able to be taken, by the statute, nor prohibited by the statute; 
but that they are good at common law; and that whether a 
bail-bond shall be taken or not, is in the discretion of the 
sheriff, as regulated by the practice of that Court. We there¬ 
fore are of opinion that the action on the bond is well support¬ 
able, and that the plaintiff is entitled to judgment. 

Judgment for the Plaintiff. 


WlLLBlT 
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1816. 


Willett v. Sparrow. 25. 

^JE-iST Serjt. moved that the sheriff of ISorfolk might 

his return to a writ of fieri farms by particularly specity- shcrift' t« !»!«•- 
iug the goods which he had taken under this levy, on h/wT 

ground that he had returned only an aggregate sum excceding/««v« tiic pa»- 
600/. and had not specified the several goods which he hail {aVen^iiid thr 
sold: it was sworn the bailiff had sold several things of which 
he had rendered no account, and had wasted the property in was sold, 
a riotous and shameful manner. 

Per Curiam. Actions have frequently been brought for 
such misconduct, and the plaintiff’s best course is by acti4>n: 
if in the course of the action, any nuseotuluct of a criminal 
sort in the bailiff appears, the Court may then interfere to 
satisfy public justice, at present no criminal act is shewn j 
and the plaintiff has in tliat course this iidvautage, that the 
sheriff is answerable for the act of liis bailiff. 

Rule refused. 


[577] 


Hatch WELL a. Cookt^. 


2 .*). 


was an action brought against the Dciendant, who Ti*** master of 
w'as master of the Tai'toise store-ship, a vessel taken up iiie^kins’sHe" 
for his majesty’s service, for the value of a quantity of old 
silver, shipped by the Plaintiff, through his agcnl, in Gibraltar of .-i private 
bay, for the receipt whereof on board the good ship^ Tortoise 
S. S., and the delivery to the plaintiff at JPoohvichy being oibmitur ii> 
paid freight at Gibraltar, (the act of God and the king’s hhcI*V iiaVan 
enemies only excepted,)” the defendant had signed bills 
lading. The silver was stolen out of the master’s cabin after f«i- tin> los.-. of 
the ship had arrived and lain a considerable time at Woolwich, tt*® f"****"”' 
Upon the trial of this cause at the Kent spring assizes 1816, 
before Barley J. these facts being proved, and that the letters 
S. S., for store-ship, were painted in large characters on the 
ship’s bows; the defence was, that the defendant’s contract, 
engaging without previous licence to carry bullion on board a 
ship ^n the king’s service, was illegal, and prohibited as well 

by 
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by tlic I8th article of war, set tbrtli in the statute 22 G. 2. c. 33. 
s. 2., as by the 24th section of the same act, Bayley J. re¬ 
served the point, subject whereto tiie jury found a verdict for 
the plaintiif. 

Shepherd, Solicitor-General, in this term obtained a rule 
nisi to set aside the verdict and enter a nonsuit. 

L^s, Best, and Copley Serjts. in this term, in opposing the 
rule, urged that the decision in Brisbane v. JDacres, (a) did 
not govern this case. The defendant there succeeded on the 
principle that whatever the piaintiif had paid, he had paid 
with bis eyes open. And though something was there thrown 
out, of the illegality of carrying merchant’s bullion in a king’s 
ship, yet it was not the principal ground of their judgment; 
and besides, this is not an action by the captain of a king’s 
ship to recover freight for bullion so carried. Even if the 
defendant had been the captain of a man of war, the statute 
authorizes him to carry bullion, though not to carry mer¬ 
chandize, and this Court so construed It, in the case of 
Hodgson V. FuUarton, (5) where the defendant w’as captain 
of a ship of war, yet he was held liable for the value of 
bullion which he had taken on board, on freight for a private 
merchant. The practice is inveterate. The Falmouth packets 
<laily bring bullion from Luhon, and it never was conceived 
to be illegal. The defendant, haviiig received the freight, 
ought not now to be permijted to say that it is not his duty to 
convey the bullion in safety. Even if the defendant had car¬ 
ried merchandize which was not \vithin the exception in the 
statute, he would only have been liable to a penalty, and it 
was held in the case of Keir v. Andrade, (c) that a penalty 
imposed on the master of a vessel does not render the ad¬ 
venture illegal, so IV as others arc concerned. This contract, 
ill like manner, even if it be illegal to one purpose, may not be 
illegal to another. But further, the words of the act do not, 
as has been supposed, render it illegal to carry bullion in a 
king’s ship without a special permission j they arc a general 
exception of “ gold, silver, and jewels,” not requiring any 
particular commission, permission, or authority to carry them; 
the required authority from the admiralty to receive certain 
things on board, being restricted to the case of other goods 
and merchandizes. There was no evidence in this cause that 

(() Aulr, vi. 4P8. 

the 
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(/>) Ante, iv. 787. 



IN THK Fiftv-sixtii Ybar o? GEORGE III. 

the pliiiiitiiT's Ri^cnt uiulentootl the meaning of the characters 
S. S. on the vessel, or was otherwise * privy to the fact of her 
being in the king's service*, lor u store-ship bears not the 
ontwarti appearance of a ship of war. But even if the ship¬ 
per knew that this w’as a king's ship, yet, if the defendant 
either represented that there was a perniission, or that no 
permission w^as necessary, (and if he did neither, tlie slripper 
had a right to presume that tlie defendant was furnished with 
every necessary.perniissifm,) the plaintilV was not privy to the 
illegality; and therefore ought to recover. 

Tlia Si)ficitor-Gnteral and ynut^han StM'jt., in support of tlm 
rule, urged, that though the defendant might not be liable to 
any forfeiture under the statute, yet the carrying bullion in a 
king’s ship for freight was at common law illegal, inasninoli 
as it was a nusa]>p1icatiou ef the king's ship to the defendant's 
only private emolument, and therefore the plaintiff could not 
recover. This principle was much illustrated by a series of 
late cases. In Moniagne v. Janveriu, (a) if was fii'st decided 
that in the case of the freight of king’s treasure the admiral 
liad no right to a share of the captaiii’s freight. In Brisbane v. 
Dacres, it was expressly deeiiled that the carrying bullion for 
freight was illegal. This store-ship, whether built by his 
majesty, or not, being at the time in his service, and under 
his control, ami commanded by an ofucer paid by his majesty, 
was governed by the same rules *as a ship of war. It mu^t 
be assumed that the shipper could understand the meaning 
of tlie characters S. S. 

Car, adv. vuii. 


Gijjiis C. J. now delivered judgment. 

This was an action against the master of a stor<»-ship for 
the loss of a parcel of bullion which he had undertaken to 
bring home ft*om (jUJiraltar^ and which had not been delivered. 
The defendant certainly is answerable for not delivering this 
property, unless it can be shewn that the transaction was an 
illegal one, and that the plaintiff participated in that illegality. 
The plaintiff Avas a merchant residing here and acting through 
his agent at Gibraltar. The master of the store-ship takes 
the bullion on board, signing a bill of lading, w'hereby he 
undertakes in the usual course for its safe delivery here, the 


(<») Ante, iii, 


act 


578 

IBIG. 

IIatchwi,i.l 

V. 

OOOKK. 

n 579 ] 


[ 580 3 



580 


CASK.S IN l^ASTER TERM 


1616 . act of God and the king’s enemies excepted^ and the de-^ 
fendant actuallv receives the freight for it. If this were an 

(lATCHU'l’LL * ^ 

' illegal transaction, the plaintiff could not recover for noii- 
CooKE. perforiiiaiice of a contract that ought never to have been 
kiiade. As to the illegality, it stands at least on very doubtful 
ground. The statute 22 G. 2. c. 33. refers to the 8 G. 1. c. 24^ 
whidh contains an enactment on the same subject, and the 
22 G.3. is, that if the master shall receive on boarfl any mer¬ 
chandizes, except gold, silver, and jewels, be shall be liable 
to certain penalties; and it refers to the 18th article of war. 
A common man reading that clause would suppose that he 
might cari*y gold and silver. 1 have heani it argued that the 
master could not put on board bullion except fur his majesty. 
What 1 said 5n Brisbane v. Dacres has been relied on, as 
shewing that this transaction was illegal. It was there un¬ 
necessary to decide that question; for whether the transaction 
were legal or illegal, as ray Brother Chdmhre said, the cflect 
would be exactly the same; the plaintiff could not recover; 
for if it were illegal, he was barred by the illegality ; if legal, 
he was barred, because he had paid the money with his eyes 
open. That point was very little touched in the case; the 
private freight being only 20/. 1 took up, rather too hastily 
perhaps, the opinion that it was illegal, whereas these captains 
and admirals, who consider their own diities and rights, must 
he supposed to know something about them. It was quiti* 
t 581 ] immaterial to that case, whether the carrying that private 
* treasure was legal or illegal; and I *ani very glad it is so, 
because I would not now pronounce tliat it is illegal. 1 shoiihl 
have no doubt that it was illegal, if it were not for this statute 
containing an exception of gold and silver; for it could not 
be legal that a mhster should divert a king’s ship from its 
destination, for his own private emolument. It is to be 
ob'^erved also, that that was not an action against a master, 
for not safely carrying bullion. Whatever may be the duty of a 
n-astor of a store-ship, and however he may understand those 
rluties, it does by no means follow that the merchant whr> 
ships this treasure, is conusant to the same extent. I will 
take ity that a merchant is bound to be conusant of the Jaw 
of the land; be it so, he looks into the law of the land, and 
sees an exception from the statutory prohibition, in fevuur of 
gold and silver, and supposes that with respect to any other 
duty, against which the carrying it may militate, the raastei* 

has 
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has all necessary permission. In Montague v. JanveriUy Mans¬ 
field C. J. relies much on the heavy responsibility the master 
takes on him, in receiving a shipment of private bullion, 
and further^ Hodgson v„ Fullai'ton is an express authority, 
that under such circumstances the master is liable. Fur 
these reasons we think the plainlitf is entitled to maintain ins 
action, and the rule therefore must be * 


1816 . 
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Thobkton and Others v. Jones and Another. 

rinitlE PlaintiiTs in their declaration staled tliut the Defend- fov 

ants contracted to buy of the phuntids, who at the {^'1' 
defendants’ special instance agreed to sell to * them, divers, to I'o 

viz. 50 casks of St. Petershiirgh first sort of yellow camlle n-onl' 

tallow, at 72 f. per cwt. to be ready for delivery on or before 
the 1st day of November, to be weighed or taken at the king’s istAo»rwi'.fr: 
scale, with 21bs. per cask draft, and 121bs. per cwt. tare, to 
be paid for by the acceptance of the defendants at lour to a ron- 
months, allowing tw'o months’ discount front delivery, and five 
days’ notice to be given htdore deliven*. And after averring 

li\crv ijctovc 

mutual proiuiscR, they alleged th.M such 50 casks of tallow', that day, and 
were, before the 1st of November, ready for delivery, the *j”y 

defendants had live days’ notice given them for the delivery nverriMt. 
thereof, during which five days, and for a long time after, 582 ] 
the plaintifis \verc there ready and willing diat the same 
should be weighed and taken by the defendants at the king’s 
landing scale, and to have billowed the*m such draft, tare, 
and discount, as aforesaid, and requested the defendants to 
take and accept the same casks of tallow, and to accept 
a bill at four months for the price, but that the defend¬ 
ants did not accept the tallow, or accept that bill, or 
otherwise pay for the tallow; but wholly refused and 
neglected, whereby the plaintiff’s lost the profit of their con¬ 
tract, and were obliged to resell the tallow for less, and were 
put to expeuces in the warehousing the tallow until resold. 

Upon the trial of the cause, at the siftings after Hilary term 
1816t, before Gibbs C. J., the broker, who sold the goods for 
the plaintifis, produced a sold note, which corresponded with 

the 
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the (Contract stated in the declaration in other respects^ biit« 
as is tlieir practice, varied from that, and from the bought 
note, on which the plaintiffs had accurately declared, in aver¬ 
ring that the gooils were ** warranted to be ready for delivery 
from ship or warehouse on or l>efore the 1st of Sovember." 
The notice by the plaintiffs of the tallow being ready, given 
five /lays before 1st November, was provecl, and a tender of 
tlie tallow, and of a bill, and a refusal by the defendants to 
a'ceept either; but for the defendant it was objected, that the 
contract proved materially varied from the contract averred: 
Oibbs C. J. was of opinion that a contract to deliver at the 
king’s beam from ship or warehouse, on or before the 1st of 
Not'ember, was, in substance, only a general undertaking by 
the seller to have the goods ready at the day stipulated, i. e. at 
all events to deliver them from some place or other by the 
stipulated day. The way to try it, was, would not the obliga¬ 
tion on the seller be at all events the same ? Su[)pose the 
contract had exiu’essed that the goods were to be ready for 
delivery generally, by having them either on board ship, or in a 
warehoiLse, the s('llor performs his contract. If he had [)romised 
to have the tallow ready, above ground or under ground, 
dead or alive, that would be only an averment of having it. 
ready somewhere or other at that time, and the phnise here 
used was intended to comprehend every possible place where 
the goods could then be, ajiul it need not be specially averred. 
The jury found a verdict for the plaintifts. 

Shepherd, Solicitor-General, in this terra obtained a rule 
nisi to set aside the verdict and enter a nonsuit, or have a new 
trial, coutend^g that inasmuch as the contract gave an oj[)tion 
to one of the parties, probably to the vendor, whether the 
goods should be delivered from ship or warehouse, it was ne¬ 
cessary that, in declaring, the plaintiffs should aver the 
option, and shew the election made. All alternative contracts 
must be so stated. Penny v. Porter, (a) Shipham v. Saun¬ 
ders. (h) The stipulation that the hemp should be weighed 
and taken at the king’s landing scale was very much altered 
in its consequences, accordingly as one or other branch of 
this alternative was chosen. For if the goods were to be 
delivered fh)ra ship, they in the onlinary course came on 
shore to the king’s landing scale to be weighed, whereas if 

(a) 1 En»t, I. (&) SI Ea$t, 4. n. 

they 
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they were to be delivered from a warehouse, they had already 
passed the king^s beam, and ihcurred the additional expence 
of being brought back thither from the warehouse for de¬ 
livery. 

Best Serjt. now shewed cause against the nilc, and relied 
on the construction given by his Lordship to the contract at 
the trial. The two alternatives comprehended, he said, every 
possible situation from which the goods could be delivered, 
and it was therefore unnecessary to aver them. He cited 
Bar/^ q. t, v. Parlter^ (o) and Whaley v. Pajot. {b) 

The Solicitor-General and Vaughan Seijt. endeavoured to 
support the rule. This is not the expression of a general 
option, for the vendors could not under this contract deliver 
tallow from their own dwelling-house: A contract to deliver 
goods from a ship, imports that the goods are •not now in this 
country, and if the vessel never arrives with them, no action 
lies. Boyd v. Siffkin. (c) And if so, the arrival ought to be 
specially averred, to shew the plaintilf’s readiness to perform. 
The buyer also may have insisted on the insertion of these 
words, because he wouhl not take the goods lying on an open 
wharf exposed to the sun. 

Gibbs C. J. This objection certainly did not go to the merits 
of the case. The object was, to turn round the plaintilfs and 
nonsuit them. If tin y have not stated the contract correctly, 
the defendants are entitled to their nonsuit. But on the best 
consideration I could give the casc*at the trial, I thought the 
contract was sulistantially well stated. It is put on the true 
ground by iny Brother Vaughan; if the statement in thedcclara- 
tlon^ and the statement in the contract, would not both be satis¬ 
fied by tlie same proof, (he declaration would not be sufficient; 
if it would, then the declaration suffices. 1 was of opinion that 
this amounted to a contract to.be ready for’delivery gCucrally. 
The option in this case is given to the seller, and not to the 
buyer. If the contract enumerates all possible places of de¬ 
livery, and gives the seller the option of them, it is the same 
thing as if it stated the option generally? The case is wholly 
unlike those that have been cited, except that of Shipham v. 
SamiderSf there, in neither of the alternative cases averred 
was the count true. Here the plaintiff states in his declara¬ 
tion that he contracted to deliver generally, and his contract 
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1816. is, to deliver from one or other of the only places where the 
Tho^on possibly be, which is equivalent to a contract for 

V. general deliyciy. 

Jones. Dallas J. The counsel for the defendant have not pointed 
out that it makes any difTercnce to the purchaser, whether 
the tallow isidelivered from ship, or warehouse; nor was there 
any dijOTerenco, for it is to be weighed and taken at the king’s 
lanriing scale. 

Park J. This rule was granted under an idea that this thing 
said to be omitted, could have made a difference in the situa¬ 
tion of the parties, that has not been shewn. 

Bukuough j. I consider this us a contract to deliver, not 
from any particular place, but wherever the plaintiff pleases, 
tlieretbre the rule must be 

' Discharged. 


[ 586 ] Claiike and Wife, Rvb and Wife, Proctor ainl Wife, Conu- 
Jlfay25. sors; Barrow and Pennington, Conusees. 


May 25. 

Fine permit¬ 
ted to pass 
-where the 
Christian 
name of one 
par^had been 
Interlined af¬ 
ter acknoiv- 
Icdgment by 
another party. 


jr,EN S Serjt. moved that a fine might pass under the follow¬ 
ing circumstances. One of the conusors was named in 
the fine as Beauchamp Proctor only, his name being William 
Beauchamp Proctor. 'J’liis mistake tvas not discovered until 
after the ucknowlcdgment of Btjie and wife was taken, it there¬ 
fore was nut therein noticed by tliem. In taking the acknow¬ 
ledgment by the others, it tvas noticed that the error was cor¬ 
rected in the line by an interrmcutioii before the acknow¬ 
ledgment. Iljje and wife were alive, and consenting. 

Gates C. J. The other two conusors notice the making of 
the interlineation before they acknowledged the fine, and a 
presumption thence arises, which a purchaser would take 
bold of, that Rye and wife acknowledged the line before the 
interlineation niadcfi it is therefore worthy of the party’s con- 
siderutiun, whether it he not more for their interest to have 
the fine rcacknowlctiged by llye and wife, than to avail them¬ 
selves of the indulgence of the Court. 

Fiat, 


Godson 
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Godson, Gent. «. Good, Administratrix of S. Goon. 


Jffuif 25. 


r|nHIS was an action of asstmiml brouglit by the Plaintiff, Jfapioa.com- 

who was a solicitor, to recover the entire amount of his .Xalcincil” •» 

charges for business done by liiin in calling and attending at matter 
.. . i I ” ... in J»ar, .ind 

meetings iti the countiy, and conducting an opposition ni par- cnnciudos in 

liament to a bill of the Leomimter canal company, \v ho were 

indebted to scv'eral land owners, through vvliose properly the abatnnciit, 

canal passed, for land taken, anti damages done, and, amongst {’|“p 

them, to the Defendant's husband, who had died intestate, and <<‘ii<Iaiit eau- 

who was one of the principal and most active (»p|)onents to the dertion Mib- 

bill. 'I’he plaintiff in one set of rounts declaretl on a retainer 

... . •"•a* «t I'lpa 

by the intestate, and on promises ot the intestate to ]»ay, and picadod, iod- 

in another set of counts he declared on the retainer of the pj’,'.* 

inte.state, and on promises to pay, made by the administratrix, ' pioaiu 

W'ith a count on an iHshmi! compnfasset with the defendant as iiwtVht de- 

adininistralrix. The defendant, in her plea, whieli, being joint- 

generally pleaded, went as well to her own imputed promises, oihcivs con- 

as to the promises of the intestate, “ prayed jinlgment of the pii*ri**^that”the 

bill, because the said several supposed promises, if any, were jlrtpudant 

inaile by one fV. Smith and sixteen others, in the plt'a cainu'il, "i^^otncM^'and 

jointly WMth the intestate, which .-ewnteMi persons still were «omorf, cou- 
•f J ^ 1,1 warn'd, 

alive, wherefore, because they were not named, she prayed Andifthorc 

judgment of the bill, and that the same might bo cjuashed.” 

The plaintiff replied, “ that the bill ought not to be (juaslicd, «i stiianiii« 
because the several promises were not made by TK. Smith and ],h'a*is*di^l**” 
the other 10 [lersons jointly w'itli the intestate;” and tendered l’*'‘wed. 
issue thereon, in which issue the dcfeiuhiiit joined, rjwin the 
trial of the cause, at the AForaw/cr spring assizes 1810, before 
Nofroyd J. the plaintiff proved the resolutions of a public [ .088 j 
meeting signed by the intestate and above fifty others, decla¬ 
ratory of their intention to compel the canal company to intro¬ 
duce into their projected hill a clause for paying their existing 
debts, and resolving, that the plaintiff was chosen their, and 
each of tiieir attorney for carrying those resolutions into effect j 
and they thereby agreed w'itli each other, that all cxpeiiccs of 
such proceedings should he borne and paid by tliem all, and 
every o*ie of them, in shares in proportion to the amount of 
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the ihoneyxlii^ to tbem're!>pectivety from llie canal company. 
The p1ain|iff*8 c^hWl insisted that the plea, being a pica in 
abatement, was disproved by the evidence that more, persons 
than y^i^'^ventecn had contracted, and cited Jbbott v, 
SmUh^ (a) The* defendant insis|cd, that though this was, in 
jfiofm, a plea^in abatement, it was, in sutetance, a plea in bar, 
and destroyed the plaintifTs fight of action, inasmuch as it 
shewed that the contract was made by the intestate jointly 
with others, who had survived him, and against whom, there¬ 
fore, and not against his administratrix, the plaintiff’s remedy 
survived. Holroyd J. permitted the trial to proceed, that the 
plaintiff might establish any case that be might have aifecting 
the deceased solely, and the plaintiff not proving any distinct 
proportion of costs payable by the intestate, nor any da¬ 
mages affecting the deceased alone, the learned Judge directed 
a verdict fur the plaintiff, with damages, with leave for the 
defendant to move to enter a nonsuit. 

Shepherd, Solicitor-General, in this term obtained a iiile 
nm to set aside this verdict and enter a nonsuit. He admit¬ 
ted that the plea was not w'ell proved as a i>Ica in abatement, 
because the purport of it being to give a better writ, the sense 
of the proposition that the contract was made by seventeen^ 
w’ns, that it was made by seventeen and no others; else the 
plea did not give a better writ, or, at least, not a good writ: 
but he contended, that inasmuch as matter in bar appeared on 
the record, although it were pleaded in the form of a plea in 
abatement, it would operate as a plea in bar ; and though, 
for the reason before given, the plea was not proved, as a plea 
in abatement, yet it M’as proved ns a plea in bar, because the 
contract was proved to be made with several persons jointly 
with the intestare, against wdiich others the action survived. 

Lens and Copley Serjts. now shewed cause against this rule. 
They contended, first, that the plaintiff might well sustain his 
verdict on the merits; for he was entitled by the terras of the 
contract, which was several as well as joint, to recover against 
any one of the parties thereto not merely a part of the plain¬ 
tiff’s demand proportionate to the damage sustained by that 
defendant, but the entire amount of the plaintiff’s demand. 
The act of opposing a bill in parliament was one entire act, 
beneficial to each. The retainer was gencral> by each, to d(» 

(a) 2 B/. 951. 2 Wiltiamts Saimd. 209. r. note, 

tliat 
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that act) and the plaintiff might recov^ the whole against any 
one. And the proportion in which tlie sever|il clients were to 
divide the burden, was'a mere matter of agreement among 
themselves. Next, if this were a plea in abatemen,(. and if 
the issue were correctly fomid for the plaintiff, the judgment, 
upon a denial of fact, which this plea contains, not quodr^ 
spondeat ouster, but quod recuperet, fur the w'holc debt; andt' 
the defendant, therefore, was not entitled to a nonsuit. MeHina 
V. Stouglaon. (fl) A precise issue was joined, whether the con¬ 
tract was signed by seventeen and no others; the burden of 
proof lay on the defendant, and her issue was disproved. She 
had made, and clearly expressed, her perfect election to pleail 
this matter in abatement, and not in bar, and could nut now 
be permitted to wave her election and avail herself of the 
matter as a plea in bar. The plea begins by‘praying judg¬ 
ment of the bill: it states matter, w'hich, if true, is matter in 
abatement, as well as in bar, and it ends by i)raying judgment 
of the bill. It may be admitted, that where the plea begins 
by praying judgment of the bill, shews matter in bur, and ends 
by praying judgment in bar; and also, where it begins by 
praying judgment in bar, shews matter in bar, and ends by 
praying judgment in abatement, it shall be taken as a plea in 
bar; and so arc the authorities; (/>) and the reasons for it arc 
plain: where a defendant prays two inconsistent judgments, 
as he does in either of the two cases put, the Court will permit 
Iiim to elect, or, perhaps, will elebt fur him, the judgment 
most beneficial to him. Dilatory pleas are not favoured in 
law; and it more conduces to the attainment of justice, to 
consider an ambiguous plea as a plea in bar, than in abate¬ 
ment, and to decide the cause according to the* vci-y matter, 
wherever the defendant’s plea gives an opening so to do; but 
where the defendant asks, both in tiie beginning and end of 
the plea, the same judgment, there the Court will not go aside 
to give any.othcr judgment than that which the defendant 
prays. If she had prayed two inconsistent judgments, the one 
prayer would destroy the other, and if the Court can sec. that 
the defendant is entitled to either of the things prayed for, 
they will give it. Here tlie Court is precluded, by the uniform 
prayer of judgment in abatement, from giving any other judg¬ 
ment than tliat. The defendant, throughout her plea, <!eclares 
her election to plead in abatement, and not in bar; and inas- 
(ff) /.ft. Ray. 59*. Ci/) j\Jcdiaa v. Stoughton, 1 Ld. Raym. 59.^. 

much 
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much as she has tlie legal right to plead in abatement if she 
will, the Court cannot revise her elebtion, and take that to be 
a plea in bar, which the defendant elects to plead in abate* 
nient. Nor docs it vary the case, that the matter so pleaded 
is matter in bar; if matter whichyhad no effect either in bar, 
or in abatement, were pleaded with the same introduction and 
conclusion as this, it would nevertheless be a plea in abate* 
inent, though not a good plea: irrelevant matter may, in like 
manner, be pleaded in bar, and though inoperative as a plea 
ill bar, it would nevertheless be a jilea in bar, and not in abate¬ 
ment. It is tlie form of the plea, and not the tendency or 
effect of the matter pleaded, tliat gives the denomination of 
the plea. Many things may be indifferently pleaded in bar, 
and in abatement, as, in replevin, property in a stranger, &c. 
Ill Medina v. Stoughton^ (a) Holt C. J. lays it down, that “ if a 
man pleads niaticr which goes in bar, but begins and con¬ 
cludes his plea in .'ibatcmcnt, it will be a plea in abatement; 
for it is the beginuiiig and conclusion that make the plea,” 
and cites 1 Sid. 189, 190. So, in the case from Siderfin^ (6) 
cited by Lord Holfy the converse is good : if niattiu' in abate¬ 
ment be pleaded in a plea which both begins and ends in bar, 
it is a plea in bar. in Evans v. Stevens (c) there was a plea of 
matter in bar, beginning and ending in abatement; and the 
Court on demurrer held it was a plea in abatement. If it be 
hard that the defendant should alone pay the whole of this 
debt, by reason of a mistake in pleading this plea, yet it is to 
, be considered, that it Is she who selects this fact of her case, 
to put her whole tiefence on it. It would be a much greater 
hardship and,injustice on the plaintifij if the defendant, under 
colour of a plea in abatement, could plead this as a secret plea 
in bar, for slit thereby would be enabled to mislead the plain¬ 
tiff, This very same languagc,'uscd in a [ilea in bar, and in a 
plea ill abatement, has tw'o different senses. If pleaded in 
abatement, it means, that the contract was made by sc\ cntccn 
jointly with the intestate, and with no others; the form of the 
plea therefore allures the plaintiff to trial, conscious that lie 
can prove that the contract was matle by more than seventeen 
jointly with the intestate, and that, since the defendant puts 
her ease on that issue, he has evidence to prevail thereon; he 
docs produce that evidence, and disproves the defendant’s 
issue in the sense in wliich she professes to plead it. ^ It is 

(a) J IaI, Rfiym. 593. (c) 4 Tcnn Hep. 2?5. 

(5) 1 SM. 109, 190. 


urged. 
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urged, that as a plea in bar, it is proved, if it appears that 1816* 
there was any joint contractor with the .deceased. If the 
plaintiff had had notice that it was intended tb be I’clicd on as v. 
a plea in bar, he would have come prepared with different <1 ood. 

evidence to meet that case. The plaintiff is al.so entitled to a 
verdict on the counts framed on a promise by the administra¬ 
trix herself, for she does not deny the making such promises; 
she only avers that the promises which the plaiutiit' says \^ere 
made by her as administratrix, were made by seventeen others 
jointly with her own intestate in his lifetime, and (impliedly) 
jointly with herself also, as hi-s administratrix, and who, in his 
life, as appeal’s by the record, was also his wife. This propo¬ 
sition is impossible, but it is not the less false because it is 
impossible; and cither the defendant, on whom the oa/tx was, 
gave no evidence on the plea as apnl)» il to these counts, or, if 
the evidence adduced be applied to it, Jben it does not prove 
the defendant’s allegation, tor .she was no party to the 
resolutions an<l agreement given in evidence. 'Flie case of 
Stubbins v. liirde, (a) whicli perhaps may be cited for the dc- [ 593 3 
fendant, is a very loose and ill-rcportcil case, and tlie judg¬ 
ment of Norlh C. J., who there held, that after matter in bar 
pleaded in abatement, the defendant had bis election whether 
to treat his plea as a plea in bar, or in abatement, is ionnded in 
an utter misconceptiou of the case of Sa/Jdll v. SkcUoii, which 
the Chief Justice cites for that doctrine: for in Su/kifi v. 

Skeltm it i.s merely held on demlirrcr, that “ in replevin, 

(misprivitod replication.) for 20 loads of corn, n here the de¬ 
fendant made conusance of taking the corn, as being the pro- * 
perty of J, S. and not of the plaintiff, the dch'ndant might well 
pray judgment of the writ, and had his election *to conclude 
1u.s [dea in abatement, as the fact there u'a-, or to plead the 
same matter in bar, and pray judgment of the actionbut 
not the slightest hint is dropped, that if the defendant did 
conclude his plea with a i)rayer of the one judgment, lie had 
his election to make the Court rearl it as a prayer for the other 
judgment, as North C. J. is made to su])pose; and it is 
remarkable, that in a short note of the same case of Stubbiiui v. 

Birde, (b) it appears, tliat in the following term it was ad¬ 
judged that the plea was a plea iu ahutemeiit, and was good 
as such. 

Shepherd, Solicitor-General, and Best Serjt. contra, Whe- 

(«) S Mod, 63. (b) I Mod, a 14, Major and Stubbins v. Birde and Harrison, 

thcr 
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ther the plea be a plea in abatement^ or In bar, depends on the 
question whether the matter pleaded be matter in abatemem^ 
or matter in bar. If that which is pleaded, is, in truths mat¬ 
ter in bar, though the beginning and end of the plea shew a 
plea in abatement, this is nevertheless a plea in bar. The 
present is not a question as to the tjme of pleading, nor is it a 
question of the form of pleading, though perhaps, if the de¬ 
fendant had pleaded these same &cts professedly in bar, the 
plea might have been bad on special demurrer, as amounting^ 
to tlie general issue. The plea shews, that the plaintiff can . 
never by any possibility maintain any action whatever against 
the defendant; for, notwithstanding the failure of proof, as It 
applies to a plea in abatement, if the intestate joined with any 
one in making the promise, the defendant is entitled to her 
verdict and judgment. Every thing that is alleged in the 
terms of the defendant’s issue, is strictly proved in fact, though 
nof^trictly proved in point of law, because she has not done 
that which by her plea she professes to do, namely, to give 
the plaintiff a better writ; but if it be taken as a plea in bar, 
then it is clear that the matter in bar is sufficiently proved. 
They referred to the authorities collected by the late Seijt. 
JPilliams in his note, 2 Samd. 209. b., as shewing, that if Or 
plea, which contains matter in bar of an action, concludes in 
abatement, it is a plea in bar, notwithstanding the conclusion 
in abatement: and it is there said, that the difference taken 
by Lord Holt in 1 Sho. 4. is a mistake of the reporters, so far as 
relates to the first position, and is contraiy to Littleton, What¬ 
ever be the form, it appears by the plea here pleaded that there 
is no cause of action, and therefore, notwithstanding any mis¬ 
take in the form of the defence, the plaintiff shall not recover. 
In Medina v. Stou^htorif and Evans v. Slevensy there was a 
demurrer, whereon the judgnfeiit is respondeat onster; but 
here the judgment would be final; here therefore the Court 
will not impose tliat hardship. 

Gibbs C. J. This was an action brought by the plaintiff 
against the defendant as the administratrix of her late husband 
Samuel Good, It is an action on a contract, and if the con¬ 
tract were entered into by Samuel Good and others jointly, any 
others of whom are now living, that action cannot be sup¬ 
ported, because the action survives against the survivors. 
The plea is, that the defendant prays judgment of the bill, 
because W, Smith with sixteen others, entered into this con¬ 
tract jointly with the intestate, and therefore the defendant 

prays 
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prays that the bill may be quashed. The plea begins in 
abatement, and ends in abatement; no part of the form of the 
plea leaves the plaintiff ground to suppose that this is any 
other than a plea in abatement, and the plaintiff goes down 
to trial, prepared to meet it as a pica in abatement, and 1 am 
not prepared to say that it was not a good plea in abatement; 
for it.has been truly said, that many things may indifferently 
be pleaded, either in bar, or in abatement. This plea (s not 
proved as a plea in abatement, because, instead of giving the 
plaintiff a better writ, it does not give him a better writ; for 
the others who are named in this plea as having joined in tlie 
contract, if sued thereon, would again liave a right to plead 
in abatement that there were otlier joint contractors, who are 
not named; therefore, if this be considered as a plea in abate¬ 
ment, the verdict must be against tin* defendant. The autho¬ 
rities are not very precise upon this subject; and in such a 
case, we are glad to find an authority of any considerable judge 
on the point. 1 think I can understand the reason of my 
Jjord Holt’s proposition, namely, that if all wliich tlie defend¬ 
ant asks, is, tliat the writ may be quashed, tlie Court can only 
quash the writ, though some of the defendant’s facts would 
entitle her to ask more. But if in the one part of the pica, 
upon an averment of facts which operate in bar, the defend¬ 
ant pmys that the w'rit may be quashed, and in another part 
of the same plea prays judgment of the action, the Court will 
help the defendant against the irVegularity of liis pica, and 
give judgment of the action. We are the more disposed to 
decide in consonance to this doctrine, because in no ease is* 
there any decision directly on the point. And the cases which 
have been cited by the defendant’s counsel ffom that most 
learned and able book of my late Brother IFillmmSf have been 
much misapplied to this case.* We therefore think tins defence 
is pleaded in abatement; and that as a plea in abatement, it 
is not proved. If it had been pleaded in bar, 1 should have 
had considerable difficulty to say it was proved. The defend¬ 
ant says, this was a contract made by the intestate and 16 
others, and in so stating a contract, 1 do not feel clear, that 
the defendant must not be taken to have said, that it was 
made by those seventeen alone, and by no others. Before the 
defence of ** other joint contractors not sued,” w'hich used to 
be allowed as a defence on non assumpsit, was restricted to be 
useifonly as a plea in abatement, if the defendant shewed in 

an 
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an action on a sole contract, that he had promised jointly Mrith. 
another, the defendant’s issue ^vas proved This was thought, 
too strict a rule, and was first relaxed in the case of JRice v» 
Skate i (a) but, before that case, the issue on non atsimpsik 
was, whether the. defendant alone promised. Until that case 
of Rice V. ShutCf if a declaration were, that six had con- 
tracted, and the evidence were, that six others had contracted 
jointly with them, it must always have been held that the con¬ 
tract stated was not proved, unless it were proved that the 
plaintiff contracted with six, and six only; and in abatement 
the question still is, whether the seventeen pei*sons named did 
alone promise. For this, amongst other reasons, 1 think the 
rule must be discharged. 

The ,¥est of the Court concurring. 

The rule was discharged. 


(ft) Durr. 2613. 


^ ^ BosAxavET and Others v. Wray and Another. 

flltitf 27. 

The partners was an action for money paid, inonev had and re¬ 
in one Iniiise ■ . , j. . i 

of trade can- ceivcd, toi* interest ot money, and upon an account 

Stated. The four first counts stated, that the Defendants 

against the wcrc indebted to, and jiroinised to pay the Plaintiils. The 

anotherhonse ncxt counts stated that the defendants, being iiulebtcd to 

iiiidl*oi’ie'^of plaintiffs and II. Bcachcroft, since deceased, proiuisetl to 

ihe^rtnersiii pay them aud him, but hud neglected so to do in J]eachcrqft*s 

hoiise*h"Vso\ ^ paytlic plaintiffs since his decease. The four last 

member, for counts Stated that the defendants and Beachcroft in his life, 

trRits&otioiis 

which took .,wcre indebted to, aiitl promised to pay the plaintiffs, but that 

place while he jn iijg life muj the defendants 

was partner " 

in botiihouses, since his decease, had neglected so to do. flic defendants 
whether Ute thc general issue. The cause was tried at Guildhall^ 

action be at thc sittings after Hilary term 1816, before Gibbs C. J., 

Uftt^leof when a verdict was found for the plaiutifis for 50001., subject 
common^jiart- jq the. opinion of tlie Court upon a case, which, in substance, 

his decease. Stated, that the plaintiffs and iZ. Beachcroft deceased, entered 
But after 

his decease the surriving partners of the one house may sne the surviving partners of the 
other hoiiw, upon transartions subsequent to the dece^e of the common partner. 

A creditor receiving money withont having any spt^fic appropriation by thc debtor„shall 
he permitted in a eonrt of law to ascribe his recew to the- discharge of a prior and purely 
equitable debt, and sue him ut law for a subseqitcnrfhgHl debt. 

into 
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into partnership, as bankers in London^ under a stipulation ISlSj 
that the copartners, or any of them, should hot, during the 
continuance of that copartnership, engage, or be concerned in v. 
banking business, or any transaction, matter, or thing what- Wrai^ 
soever, relating thereto, otherwise thtui upon the account, 
and for the benefit and advantage of the same copartnership: 
and in case any of the copartners should at any time misem¬ 
ploy the money or effects of the copartnership, or engage £he 
credit thereofj otherwise than in the regular course of their [ 598 ] 
business, or should enter into any other banking establish¬ 
ment, directly or indirectly, or should do, or suffer to be done, 
any act in breach of those regulations, the partner soodending 
should immediately forfeit all right and iultn'est in and to the 
gains and profits of that copartnership, which should there¬ 
upon cease and be dissolved with ro'inect to the partner so 
offending, and for the purpose of his dismission and expulsion 
theivfrom: and the capital belonging to that copartner, and 
also his share and interest in the gains and profits of the co- 
partiiciship undisposed of, and all other his projKTty, estate, and 
interest of and in the said capital concern, should be thereupon 
transferred to him accordingly. The [daintiffs and Beach- 
crojl carried on the business of bankers in London in partnev- 
sbip from 1811 until 23d Jith/ I81.‘l, when Beuchcrofl died. 

After the execaition of the juMlclc-s, Jieaehcrofly wfitli tlie con¬ 
sent of the plaititlfls, became a partner with the defendants in 
a banking-house at Barton, in Linctilnahtre, under the firm of 
Beachcroj't, fVray, and Co., but the plaintiffs did not them¬ 
selves become partners in the Barton bank, unless they were 
rendered such by the »>pcration of tlieir articles of paitnership, 
connected with tlieir assent to Beachcrojh becoming a partner. 

At Bearheroft'a death the Barton bank was indebted to the 
London house for the balance of cash rccefpts and payments, 
in the sum of (>6331. 1C.«, 4d. During the life of Beachcroji, 
the Londmi house had been in the habit of transmitting weekly 
to the Bartm bunk an abstract of their account, and every half- 
year the balance, was struck, and the account rendered: the 
balance only was brought forward in the next weekly account. 

The same pnicticc was continued after Beachcrqft's death. 

After Beachcrofl's tlcath, the defendants, under the firm of 
Beachcrqfi, Wray, and Co., continued from time to time to 
make application for money to the London house: advances [ 599 3 
of money Avere made to them by the plaiutiffs, and payments 

from 
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181A from the defeqdants were received by the plaiotidiy until 
Bosanquet 1814, when the defendants relinquished the business at 

V. Marion: after which time the plaintifts made no new advances, 

WaAT. except by paying from time to time the outstanding cash notes 
of the Barton bank. Soon after the death of Beacharojif the 
plaintiffs transmitted to M, BeachcroMt bis administrator, a 
general statement, under various heads, of the accounts of the. 
Lohdon house, to the time of Beachtroft*s death; in which 
statement, under the head of** Debtors, in the country ledger,. 
23fl July 1813,*' is the following item, viz. ** Bmchcrqfiy 
fPray, and Co., 6633/. 16s. 4d." On the 5th of September 
1813, the defendants wrote a letter to the plaintiffs, signed 
Beachcroftf Wray, and Co., inclosing a general statement of 
the imeounts of the Barton house for August 1813, beginning in 
these words, ** We beg to hand you the monthly balance of 
the Barton and Brig accounts, to an inspection of which we 
cmisider you entitled, both as tlie surviving partnci’s of the 
late Mr. Beachcroftj and as explanatory of the bad state of our 
account with you." In the account inclosed the plaintiffs 
were stated to be creditors for 11,272/. 7s. Sd. In the begin¬ 
ning of the year 1815, the plaintiffs transmitted to the admi¬ 
nistrator of R. Beachcro/t two statements of accounts of the 
London house, for the purpose of shewing the state of the 
concerns of the London house: the first, continued up to the 
30th July 1814, and the second continued to the end of that 
year. At the end of the fbi*mcr of these statements, under the 
head ** Dr. balances, June 30th, 1814," is the following item, 
viz. ** Beachcroftj /Kray, and Co. 5684/. Ss. 2(/.,” and at the 
end of the latter, under the head ** Dr. balances corrected 
from 23d Jiiiy 1813,” is the following item, viz. “ Beachcroftj 
[ 600 ] Wray, and Co. 5882/. 5s. 4d.” Before the commencement of the 
the action, the balance due from tlie Barton house to the London 
house was reduced to the sum of 4304/. 2s. 7d. The question 
for the opinion of the Court, was, whether the plaintiffs were 
entitled to maintain this action against the defendants. If the 
Court should be of opinion that the plaintiffs were entitled so 
to do, the verdict was to be entered for 4304/. 2». 7d. with in- 
,terest from the 30th June 1815, to the time of final judgment. 

Bosanquet Serjt., for the plaintifis, contended that the clause 
in the plaintiffs’ partnership articles, coupled with their assent 
to Beachcroft*s becoming a^artner in the Barton bank, had 
not liad, as would be contended by the defendants, the' effect 

of 
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of renderin§r all the plaintiffs partners in the Barton bank. 1816. 

IPhe consequence provided in the articles, in case of any one „ 

.. ,, , , * ' Bosanquet 

of the partners engaging in a new bank, was, that such part- .e, 

ner should cease to continue a partner. If this penalty were Wkav. 
incurred by a breach, either it might be waved by the other 
partners, or it could not. If it could not, then the offending 
partner ceased to be a member of the plaintiffs’ house, and in 
that case it was clear that they did not become his partnefs in 
the new firm; but if they had the [iuwer to wave the penalty, 
as they well might, inasmuch as it was introduced only for 
their benefit, and they were free to take advantage of it or 
not, it did not therefore follow that their waver of the penalty 
should make them participators in the act. But at all events, 
though, by waving the penalty, they continued to he part¬ 
ners with Beachcroft in the London house during his life, that 
partnership with him ceased upon his death, and however the 
connection resulting from the circumstance of his being a 
partner in both houses, might preclude tlicm from maintain¬ 
ing an action against the Barton house during his life, yet after 
his decease, when that connection no longer existed, the [ 001 ] 
plaintiffs were free to apply all sums which they suhseipiently 
receivc<l from the Barton house, to the liquidation of the old 
balance iluc at BcaclicrojVs decease from the Barton house to 
the London house, and those receipts would discharge that 
balance; and for the sums which the plaintifis advancerl to 
the Barton house, after Benchrroft’% death, they might indis¬ 
putably maintain their present action, the two houses being 
thenceforth wholly distinct, and strangers to each other at the * 
time of the plaintiffs’ making those several last advances. 

But further, if J., B., and C., are indebted to AT, D., and JK., 
though during the lilc oi A., the one house cannot sue the 
other, because A. cannot sue iMinself, yet if A. dies, tbe debts 
and credits of each house with relation to the other survive, 
and B. and C. may then sue i). and E. for the previous debt. 

That, if there be two houses, in each of which some individuals 
arc the same ns in the other, and some different, the one house 
may dmw bills on the other, and perform all mercantile 
transactions distinctly, without making a eominon property, is 
recognized in a court of law by Eyre C. J. in the case of Bolton 
v. Puller, (n) The facts of that case were briefly these. The 

(ri) i Bos. ^ Full, 5^9. 

banking- 



CASES IN EASTEK TERM 


1818. banking-house of Caldwell and Co. at Lioerpool consistf^d of 
^*^***' partncre, Caldwell, Smith, Forbes, and Gregory, of whom 
p. Forbes and Gregory also constituted a distinct house of trade 
Wbay. in Xjondon. Bolton had a banking account with Caldwell and 
Co., and he used in iiicrcantile business to accept bills, which 
by his acceptance he made |)uyablc at the house of Forbes and 
Gregory in London, and Caldwell and Co. procured Forbes and 
Gregory to pay these bills for him in London at maturity. To 
enable them so to do, Bolton dclivcrctl bills of exchange to 
[ 602 ] Caldwell and Co. ns his factors, indorsed to them, and they, to 
enable Forbes and Gregoty to pay the bills when due, indorsed 
and transmitted these bills to Forbes and Gregory. Both Cald¬ 
well and Co. and Forbes and Gregory beeanic bankrupts, \%ith- 
out the latter having ]>aid Bolton's acceptances, which he 
was obliged .himself to take up. Bolton brought trover 
against the assignees of /«brAe«and Gregory for certain of those 
bills of exchange which be bad deliveretl to Caldwell and Co. 
to enable the London house to meet his acceptances, and 
which hiui not yet become due. Caldwell and Co. at their 
failure were indebted to Bolton, not he to them; so that they 
had no lieu on the bills; and it wiis therefore clear that if the 
bills in the bands of Forbes and Gregory were to be considered 
as still remuining in the bunds of Caldwell and C'o., the plain¬ 
tiff might recover. Bolton bad no aeeoimt with Forbes and 
Gregory, but all the iruiisnetious with them became items, 
first, in tlm account between Forbes and Gregory and Caldwell 
and Co,, and next, in the account between Caldwell and Co. 

« and Bolton. And the rpiestioii tlierefore wjis, wlietber the 
circumstance of Forbes and Gregory being .still partners with 
Caldwell and Co. caused the bills still to be, as it were, in the 
hands of Gi/dJi;t'//,aMd Co., or to be in the like case as if they 
were iif the bands V)f distinct persons, in which latter case the 
plaintiff would have no right to the bills. Eyre J. most 
distinctly lays it down, that the property in tbo.'^e bills might 
be traiisferrerl, and wa.s transferred by the fimr partners, as 
Caldwell and Co. to two of themselves, as Forbes and Gregory, 
and that therefore, notwithstanding the entire privity of the 
latter, as two of the pai tncrs, to the whole transaction, Bolton 
could not recover the bills against the as.signees of Forbes and 
Gregory. The inomeiit the person is dead who forms the 
connecting link, the right accrues of suing the otlieiv. If an 
obligor makes one of several joint obligees one of his execu¬ 
tors. 
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tors, the obligees cannot sue the obligor’s executors, so long 
as that ♦ obligee who is executor lives; but after his decease, 
the obligees may sue the other executors. This is the answer 
to the cases of Mamwamtg v. Newman, (a) and Moffat v. V 
MUlingen, (b) if they are cited for the defendants, and which 
cases certainly wouki furnish an unanswerable objection to the 
plaintiffs’ recovery, if the Beacha’o/f continued alive. There was 
therefore a good consideration for the credit, M’hich, as it ap¬ 
pears by the case, the Barton house ascribe to the hondon house, 
to the amount of 11,27*21. 7 a- 8d., for the former were clearly 
liable in equity to pay as well those* sums which had been 
advanced to them jointly with Beaclicroft, as those sums which 
had been advanced to them since his decease. It appears, 
therefore, by the statements of accounts contained in the case, 
that after the death of Benehcroft the plaiiftiffs made new 
advances, at least to the anicnni of ll.v. 4d., a larger 

sum than they now seek to recover j and as the payments made 
by the defendants in reduction of their balance, are not shewn 
to liave been accompanied with any pcctiliar appropriation by 
the defendants, the plaintiffs arc, according to the case of 
Kirby v. The Duke of Marlborough, (r) at liberty to ascribe the 
sums they have so received to the reiluction of the bakince due 
in jBcacAcrq/’/’s lifetime. That was a very strong ease; for 
when the defendant entered into a bond of guaranty for future 


advances to be made by the plainlifl's to ('obourii, to the extent 
of .‘^OUO/., it was not communicatcMl to him that (\>boimi was 
then ulrcadv indebted to them ; it was nevertheless held, that 
the plaintiffs were at liberty to aiiply all subsequent payments 


made bv ('obouru to the extinction of the old account, and to 
charge the new advances u[)on the guarantee. 

Best Serjt. contra. Although it was nof in the contempla¬ 
tion of the Ijoidon house, that’its members were all becoming 
partners in the Barton bank, yet such was the legal ellect of 
their approval of Mr. Beachcrofl'n becoming a partner therein; 
for by the terms of the articles of partnership none is to enter 
into any other Iianking concern oxce|)t for the benefit of the. 
io/«/oH house; therefore if the plaintiffs assent to his becoming 
partner, Beachcroft is a trustee for them, and they all become 
entitled to a share, through the intervention of Beachcroft, in 


(<i) 2 Itoi. iV /*«//. 190. («•) - Maule^- Setw. tfi. 

(4) 2 4 184. B. 
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the profits of the Barton bank, of which it is a necessary con¬ 
sequence, that they all likewise become responsible for the 
losses of Uiat house; and a community of profit and loss con¬ 
stitutes a partnership. It cannot be. otherwise consistently 
with the case of Waugh v. Carver, (a) But whether all the 
plaintifis were or were not partners in the Barton bank, it is 
clea^ that Beachcroft was a partner after the plaintifis' assent, 
both in the Barton bank and in the London house; and there¬ 
fore, during his life, no action could be maintained by the 
London house against the Barton house, because the same 
person cannot be at once plaintiif and defendant in the same 
cause. Neither is any case cited to support the proposition, 
that the one house may sue the other after J5eaf7icrq/l’s decease, 
for the balance due in his lifetime. The executors of the de¬ 
ceased partner arc in equity tenants in common ivith the sur¬ 
vivors of the deceased partner's share. Hammond v. Hqy, (ft) 
Brown v. Litton, (r) Therefore, though the name of Beach¬ 
croft no longer appeal's in the house, the plaintiffs, who are 
trustees for his administrator, cannot sue the defendants, who 
are equally trustees for his administrator: or, if they could 
sue at law, after the plaintiffs have recovered their judgment, 
the case must go before a court of equity, Avhich would re¬ 
strain execution. Neither can the plaintiffs now appropriate 
the recent payments to the old account in the manner sug¬ 
gested : for it appears that they have, by the accounts which 
they arc stated in the case to have already rendered, appropri¬ 
ated those payments in a different way, and they cannot now 
rescinrl their election. In Neivmarch v. Clay (d) it was held 
that the payees had not the right to appropriate payments to 
such account as they pleased, where circumstances indicate 
that they have be^n made on a particular account: and here 
the circumstances shew that tlie payments made by the Bar¬ 
ton house since Beackcroft's death, were made to cover the 
sums advanced by the plaintiffs since that time. 

The Court, stopping Bosanquet's reply, thus delivered their 
judgment. 

Tills was an action brought by the partners in the house of 
Bosanquet and Company against the defendants, who belong 
to the Barton bank, for a balance stated to be due to them. 


(a) 9 U. Bl. 535. 
ip) !> Ves.jm. 539. 


(c) 1 p. 141. 

(d) 14 East, 539. 


The 
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The transactions originated during the life of the late Mr. 
Beachcrojif who was a partner in both houses. It is clear that 
no part of the demand, which accrued to the London house 
upon transactions which took place during the lifetime of 
Richard Beachcro/tf and to which therefore he was a party, 
could ever cither during his life or since his decease, be re¬ 
covered at law; on this ground, that no legal contract pould 
subsist between him and those connected with him on the 
one side, and himself with others connected with him on the 
other side; the parties could only so far enter into this con¬ 
tract, as to render it available in equity; and as this principle 
goes to the root of the contract, the same objection to the plain¬ 
tiffs* recovery still continues after his decease. This, there¬ 
fore, shuts the plaintiffs out of so much of their demand as 
accnied upon any business transacted before R. Beachcroft*s 
decease and would therefore be excluded by a rest then made 
iti the accounts. The question is, whether, upon other parts 
of the case, it appears that the plaintiffs are still entitled to 
maintain this action. It appears that Beachcroft died on the 
23d of July 1813; that at his decease the balance due from the 
Barton house was 06331. 16$. ^d.: it also appears, that the sum 
of 4638/. 11s. 4d. has become due since Beachcrojl's decease. 
The sum now sought to be recovered is much less than that sum, 
and less than the sum due at the time of Beachcroft’s death. 
There ought to have been a separation of accounts on Beach- 
rroft’a decease, >vliich there was not, but the plaintiffs continued 
to supply the wants of the Barton house, as if Beachcroft were, 
still alive; and the defendants proceed to render weekly ac¬ 
counts, and receive them in return, and to transact business 
as before. On the 5th September 1813^ the balance was 
11 , 272 /. 7''?- 8d., due to the plaintiffs from the Barton bank: 
this balance, being so high, shews that considerable trans¬ 
actions had taken place in the interval since the decease of 
Beachcrofitj and that the plaintiffs had advanced to the defend¬ 
ants since that time considerable sums, to the amount, cer¬ 
tainly, of 4638/. 1 Is. 4d.f being a larger sum than the plain¬ 
tiffs now seek to recover. It is said they cannot recover this 
sum, because, it is argued by the defendants’ counsel, that 
Beachcroft was a partner in both houses, and that cither the 
whole transactions arc involved bv that circumstance, and the 
subsotiuent dealings wore had in continuation of the original 
contract, and that the remaining debt stands on the same tbot- 
V 0 L.VI. 2G ing 
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ing as the debt due at the death of BeacJicroftf and is not a 
legal debt, because Beachcroft was a contractor on both sides; 
or that, at all events, the subsequent payments are to be ap¬ 
plied to the siibse(|uent advances, and therefore there is no 
balance that can be recovered. The plaiutids say, we will 
admit that at the death of Beachcroft a sum was due which 
we cannot recover at law, and that the accounts afterwards 
went on, as if Beaclwroji had not been dead; but in law the 
transactions preceding the death of Bcnchcroft arc of a differ¬ 
ent description, and raise a dilfercnt obligation from those 
which took place afterwards; and though, in fact, the accounts 
were eontiuned in the same cimrse, yet, of necessity, we may 
divide them as they should he divided. The defendants say, 

nothing is due on this last account, and insist that all the late 
advances are paid: the plaintiffs say, monies have been paid, 
and large sums advanced, since the decease of Boaclurofty hut 
they hare been paiil on the fooling of the old account, without 
any separation of the two periods, the one preceding llichard 
Beachcroft'^ decease, or the oni; following it; hut all that has 
been hitherto paid, has heen paid without any distinction being 
made up to this time by tliose who paid, or by those who 
received the money ; whatever Is paid in this general manner, 
is paid ad vmluni recipteulLVf and since circumstances now 
make it desirable for us to ap|iropriate the sums received 
since Beachcroft's decease, we now apply them to that part of 
our demand, which i^^, at least, an etpiitablc debt, namely, to 
the discharge of tin sums due tons before his decease, and we 
«eek to recover in this action the remaining part of our demand, 
and to that part the defemiants have no legal answer, the ap¬ 
propriation being at our option.” On this view of the case 
wc thiiik that thq plaintiffs’ claim arises out of the advances 
made since the tlecease of Mr. Beachcroft; and that the plain¬ 
tiffs then fore have a right to recover. 

D.tLi.AS J. This is quite a plain case. Advances have Oeen 
made by the plaintiffs since Beachcroft'^ death, which are now 
sought to be n'covered. There has been no a|)propriution 
made by the defendants of their payments, and the plaintifis 
therefore are entitled to ap|)ly them as they now seek to do. 

Tlie rest i)f the Court concurred in giving 

Judgment fortlic Plaintiffs on the four first counts. 


Tavlor 
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Tastjlok and Others «. Curtis. 


May 27, 


T he PliiintifTs declared, that they were owners of the ship Tlie cxpcnili- 

iltboruM, which was proeei'din.i' upon a voyatje iroiu „iiion, in rc- 

this kiiiffdotn to the Island of iSf. Thomns, with a carffo of '^'‘‘h'«ff cap-. 

I !• . 1 1 I 1 ' t'lce by a pn-« 

inercliundizc upon frcii'lit, and that upon tin* voyage she was vatver, tiic 

attacked by enemies, vi/. by ]K*rsons acting under llie autho- 

rity of the governuient of the United States of Sortli .^morkaj the combat, 

who endeavoured to make prize of the ship and cargo, wliicli p"||ce'ot‘*<mr- 

thc master and crew resisted, and Ihereliy, and in the proper'««? 

and necessary defence of the ?lnj) and. eaigo by the nia'ter and sailors, are 

rrew agaiiwt those eiiemie'-, and in endeavouring to pi-e-crve **'‘*’“ 

* j"ct of tiene.- 

thc same from eaptnre, the ship and lier. fiirnitni’i' were greatly ral.neraKe 
damaged, and the plaintitls necessarily and [irojierly expended 
a large sum in repairing the damage: that the sliij) and cargo 
were by such resistanet* and defence jircservi'd from capture, 
and afterwards completed her voyage : that when the ship wa^ 
so attacked, and tlie damage aiul expence so oeea-ioned, and 
during the voyage, tlie defendant was the owner of a jiart of 
the goods on board of value, and was hem lited in respect 
thereof by the resistance against ih^* attack, and the defence of 
the ship and cargo, from which the damage and expenc(‘ ac¬ 
crued, by reason whereof the defendant, as throw nr of such, 
part of the goods, became liable to contribute to that damage 
and expeucc in a general average; and in consideration thereof 
jiroinised to pay so much as he, as such owner, was liable 
to contribute. The second count stated more generally, that 
ill endeavouring to preserve tfie ship and cargo from cajitiu’e, 
the ship and furniture were greatly damaged, and great loss 
and expeucc were necessarily and (iropcrly incurred. 'Fho od 
count stated, that on the voyage, a part of the ship’s furniture, [ 609 J 
of value, was utterly lost, and other part sustained damage, 
which loss and damage were occasioned by acts of the master 
and crew of the ship, properly and necessarily done by them in 
order to preserve the ship and <-argo fr»)m capture by enemies, 
and being thereby wholly lost to the owners thereof, the ship 
and cargo were, liy the means so used for the general preser¬ 
vation, preserved from capture, and afterwards comjileted (he 

2 G 2 voyage; 
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1816. voyage: that lie was during the time that cargo was on board, 
Taylor damage, the owner of a part of the cargo, 

V. of value j that he was benefited in respect thereof by those 
Curtis. a0tg gf master and crew j and by reason thereof became 
liable to contribute to that loss and damage in a general aver¬ 
age, and promised to pay, and they averred his proportion, and 
notice. TIic 4th count M'as indebitatm assumpsit, for general 
average payable upon and in respect of merchandizes of the 
defendant, carried in the plaintiffs' ship the Hibernia, from 
this kingdom to parts beyond the seas. The cause was tried 
at Guildhall, at the sittings after Michaelmas term 1816, prin¬ 
cipally on admissions, and it appeared that the plaintiffs were 
owners of the Hibernia, of 6 guns and 22 men. The defend¬ 
ant was proprietor of goods loaded on board that ship for a 
voyage from London to St. Thomas; in the course of which 
the ship was attacked by an American privateer, of 22 guns 
and 125 men, then hostile; the captain and crew resisted the 
attack for nine hours, in the course of which the American was 
thrice compelled to sheer off, and as often returned to the 
combat, but the Hibernia ultimately disabled and beat her off, 
with the loss of two of the Hiherma’a men killed and several 
wounded, proceeded to her port of destination, and delivered 
her cargo in safety to the consignees. The Hibernia sustained 
[610 3 considerable damage in the engagement, both in her hull and 
rigging, which were repaiced at a considerable cxpcnce to the 
owners. The owners also incurred a further expcncc in pro¬ 
viding medical and surgical assistance for the wounded ma¬ 
riners, and exfiemled in the engagement a considerable quan¬ 
tity of gun-pOwder and shot, part of the stores and outfit of the 
ship, and now sued to try the question, whether the defendant 
were liable, in respect of bis pswt of the cargo, to contribute to 
these cxpcnccs as general average. The jury found a verdict 
for the defendant, subject to a reference as to the amount, but 
liberty was reserved to the plaintiffs to move to set aside the 
verdict, and enter a verdict fur the plaintiffs. 

Lens Serjt. in Hilary term accordingly moved. 

Gihbs C. j. inclined to grant a rule nm, because ttvo books 
ofi high estimation in the profession, but not at present to be 
cited as authority, (a) state, that damage stistaineil in defend- 

(«■) nrgiiemh. liookH of living authors arc not usually to he cited, 

yet there are such extant, which, in future time, (may that pi-riod he long 
distant!) will be citeil as of equal aihthority with Emerigon and Le Ouuhn. 
Laudari nihil ett, nUi ab laudato viro. 

ing 
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iiig the ship) and the healing the wounds of the sailors hurt in 1810. 
a combat, is general average; (a) they cite no authority, 

Another treatise (6) also, by an author of high character, ob> v. 
serves, that there is no authority for this position; that foreign Curtis. 
writers differ; that if a ball passes through a bale of goods, 
the damage rests where it falls; and if so, why is a ball piiss- 
ing through a ship’s side to be general average ? . 

Rule nm. 

Shepherd, Solicitor-General, and Best and Bosanquet Serjts, 
shewed cause against this rule. ’I'he plaintiffs raiseil their f 611 ] 
demand on three distinct subjects of damage: first, for the 
damage done to the hull and rigging of the ship; second, 
for medical and surgical aid to the mariners wounded in the 
conflict; third, for ammunition, part of the sliip’s stores, ex¬ 
pended in the engagement. 'J'licy denied that the plaintiffs 
M'ere entitled to recover a contribution by the defendant to 
either of these subjects of loss. There was no evidence in the 
case, of any special custom of merchants to consider these as 
general average, ulthougli a wise policy might frctpicntly have 
induced individuals to contribute to similar losses. Nor was 
there any jmsitivc ordinance on the subject in the Ehf'lish 
maritime law. The authorities on the point were very few; 
there were only three decided cases in the English law which 
bore on it. Birklei/ v. Presgmve, (r) Corington v. Huberts, (d) 
and Power v. fVhitmore. (c) in the case of Birkfci/ v. Pres- 
grave, a cable and anchor was let go in the river Thames, and 
for saving the ship it became necessary to cut the cable. Thtf 
act of cutting the cable was a voluntary deliberate act, (which 
is the distinction taken by Emerigon), for preserving the resi¬ 
due; therefore the case is not applicable; iu Power v. Ulutmore, 
wherein the Court, apparently on better* cousiUerafion, com¬ 
pletely overruled what they had held in Plammer v. ^Vildman, (/) 
it was held that where a ship, having suffered in heavy gales, 
put into port to repair, the wages and provisions of the mari¬ 
ners while she was in port, and the pilotage, and other port- 
charges, and the expcnces of her repairs there, were not gene¬ 
ral average. In (Jovington v. lloherts a ship had struck to a 
privateer, but the latter could not take possession; the ship 

(a) Park on Insurance, 6 edit. vol. i. 173. Marsh, oh Insur. *2 edit, 
vol. ii. 533. 

(5) Abbott on Maxhanl Shipping, 4 edit. .3(56. 

(c)*l £ttsl, 220. (J') Plummer v. Wildtiian, 3 Maule 

(<0 2 New Hep. 378. 4 - Sclu\ 132. 

(f) 4 Maule Sclw. 111. 


therefore 
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tlicrefore crowiled sail, and in so doing' strained her mastSy 
opened her scams, and carried away * her mainmast, but escap¬ 
ed ; and it was contended this was general average, because 
the master used such a press of sail in a gale of wind, as he 
could not have justified in the ordinary course of navigation, 
i ct it was held to be only a common sea-risk, although it 
was \4olimtary, and a matter of judgment, on his part, and it 
was his duty to do so. So here: the ship is attacked by a 
privateeri if she can resist, it is the captain’s duty so to do; 
for so doing, he must exercise the means, in that act he ex¬ 
pends his powder and ball, but it is not like the throwing 
goods overboard; he uses it for the very purpose for which 
he carries it out. If in a dark night he fires signals of distress, 
there is an expenditure of the sliip’s powder ou an extraordi¬ 
nary occasion to relieve hiui(;eif from impending distress, but 
tliough it is out of the ordinary course of navigation, he only 
yields to tl».p necessity created l>y a peril of tlic sea, of cxert- 
.'ug hi’:nseif to do that duty. T!»e crowding sail, and losing » 
mast, and the receiving the shot of an enemy, are both conse¬ 
quential on the exertion of escaping the impending evil, yet 
they are equally voluntary as the expeuditure of powder in 
the combat. The rule as to general average, is, tliat unloss 
there is a voluntary devotion of some [lart, it docs not con¬ 
stitute general average, if there be that di'votion, it entitles 
him who is the author of that devotion to general average, 
but if the ship iloes not go out of tlie usual duties, course, 
'and practice of her voyage for that purpose, it is not gene¬ 
ral average. It' a ship be uttucked by an enemy in the course 
of her voyage,‘ it is as much a part of the duty of the captain 
and crew to dcfetvl the ship, ns it is to pump her if she 
springs a*1eak. If ih pumping, they broke the pump, that da¬ 
mage would n(»t he called general average. Nothing which 
docs not fall within the ordinary course and duties of the voyage 
is to be found here. Tlicrc being then no positive law on the 
subject in Enffhnd^ how has the subject been treated by writers 
on general law ? The Jaw merchant, indeed, is the law of the 
civiii'/.ed world, and tlie Court would ilcfer to foreign writers 
oil this subject as authorities of weight; but such passages as 
were found in text writers relevant to the question, rather 
treated of the positive ordinances of particular coiiutrics, than 
illustrated the general law. Aud though the latter might in 
many instances re-enact that which was a principle of general 

law. 



IN THE Fifty-sixth Year of GEORGE III. 

law, they did not necessarily or always agree therewith. But 
so far as they go, the current of the authorities shews, tliat 
the general law is in fiivour of the defendant, (u) Legu Rhodid 
cacetur, ut si levandte navis frratid jactiut mercium faefus est, 
omnium contribniione sarcinUir, quod pro omniJms datum esi; 
pointing at the voluntary character of the sacrihee made for 
the preservation of the whole. And again, (/i) Si consermlis 
merdbns, deferior facta sit warw, nifi si quid eu-armareritf nulla 
facienda est collatio, quia dissimilis earum rerum causa sif^ qucB 
navis p;ratid pareniur, et earum pro qnibiis mcrcedem aliquis 
acceperit; nain el si faher inaidem aul mal/einn fre/^erit, non 
imputaretur ei qui loraccnt opus^ sed si ro/untaic vcctorum vel 
propter aliquem metmn id detrimentum factum si/, hoc ipsinn sar^ 
ciri oportet. So, Cleiracq. (r) /,a contribution,, doit esire des 

dommap;es fails ad inlra, quo cciix c/co .'ont dans ten arirt^ onl 
delibere, qu' Us ontfuite cl e.rtcute par eu.v wesmts. Mais ce qui 
vient de dehors, ad c.nra, connne te dornma^'c cause par tes vents, 
par la tempeste, on le fondre, ou par les Piflars, e'est tout ararie 
simple, qui n' enlru pas eu cuntribuliou. n'isbuf/. Article 12. 

Palin, indeed, in his work on the ordinances of the Hans 
towns, (d) (Miniiierutes among other heads, average which [ 614 } 
arises in deleiuling the ship; and gives the ortlinanee of the 
//««*'^owv/.v, that the expence t»f the cure is general average, 

JCh combtttlant pour eviti r d’etrd pris par (' ennemi, sans disti)ip:ucr 
en ee cos, \'i le mateldt est bicssd tes anucs d la main, on s'il 
n\’st qu' eufaisant la mancrnvre. Mats s’ii csi bless!^ hors le com¬ 
bat en faisant la service el la maunmere ordinaire, tes frais de. ses • 
pansemens nourriture ne pcuccnt passer pour avarhs communes, 
attendu quit tia pas I’Crn sa blcssnre pour le sajiit commune. 

Here, however, he is not speaking of the common law of 
Europe, but of the. ordinances of France and* IlamhirglK So, in 
speaking of the French ordiuanc{'s, (c) he says, tha» the 
wounds of sailors shall be general average. Fothicr also, iu 
his Traifi* des Acaries, (./’) js speaking of specific ordinances, 
and says, that where the ordinance is that the cure of a 
wounded sailor is gcuenil average, there the cure of a wounded 
passenger is also general average. Emerigon (g) says, if the 

(«) ?%. till. It. tit. 'J. pi, 1. ])c (c) P. 163. article. 6, 

J.A'f’e lilMtlid t/r jttclH. (,/ ) 'I'raile des Atarit s, ii. -t'il. 

(A) Ibid. if!) FMirri^on, p. 6'27. 1'2. Em- 

(f) Cleirttcq, Us et Coustumes de h merutiou des Avu7'ies grosses et dee 
met'. J/iffcmeiis d’Oleron. p. .30. s. 5. avartes siwplcs, s, 4t. u. 8. 

(jt) Tom. y. liv. 3. til. 7. Des Ava- 
rics, article G. 
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captain throw goods overboard, or do any other voluntary 
and necessary'act, ab infra, which occasions a beneficial sacri¬ 
fice, such loss shall be general average. Mats si pendant 
qu*on est engage dans ce mauvais pas, on sottffire de ^ors quel- 
que dommage, soit par la force de la tempite, sdU pat^% talonage 
sur 1e roc, soit par la canon de V ennemi, un pareil dommage est 
avarie simple, parce qtiHl est puremeut fatal, i. e. irremediable, 
it must rest where it falls, as a casual or simple loss; and in a 
former passage, he says, that the meeting with an enemy is a 
sea risk, in like manner as a rock or a storm. Though Eme- 
rigon here seems to differ from Kalin, yet they arc reconcile- 
able. In a subsequent sentence he quotes Le Gtiidm, which 
puts in the rank of simple averages all loss sustained from bad 
weather, or making water, being struck by cannon shot, or 
boarded by pirates, (a) In the Hans totens and France there 
are particular ordinances. In the former, fii (b) qnisnantarum 
contra jjiratas strenu^ dimicavet'it, et in conjlictn forth debilUa^ 
iionem membromm passtis sit, is sanari et in a'tpmletn contribu- 
iionem cx navi et bonis prcestandani venire debet. Et si ad fan’- 
tarn debUitatem pervenerit, ut sibi de victu ampHiis procidere ne- 
queat, tnne ad dies vifer. ilU de alimentatione libera prospiciaiur, 
aut alia aiqua donatio pro qnalitate rei hoc nomine ei qfferatur. 
By the ordonnance of Louis the XIVth, (r) Les pansemens et 
nourritttre du matelot llessh eti defendant le navire, sont ovaries 
grosses m communes. There being this particular onlinance 
for wounds of seamen, but none for tlic wounds of the ship, 
'the two learned writers, Valin and Emerigon, enquire whether 
it extends to damage done to the stiip. Valin, as an inference 
rising from tho onlinance for the wounds of sailors, concludes, 
firat, (d) confessing:all writers are against him, that it docs: 
but he dl’aws another conclusion contrary to the English law, 
for he puls the very case of Covington v. Roberts, (c) and de¬ 
cides it contrary to the decision of this court; so that, from 

(«) Avarie gui concerae la marehuri’ mriii rctmneratUmcJidelium natilarum, 
disc est ewpirance, pourriture, tlcfrdt, Arlicutus 13. 

tHou'iUeure aeau, t'acoutroffe, visitation (c) Ordonnance de Jjouis 14. tit. T. 
4* appretiaiion, saucages, Sf aulres sem- J?es Avariis, art. 6. 
htables choses, si elfcs procedent par (</) Valin, tom. 'I. liv. 5. art. C, an 
fortune de mer, mauvais temps, ou pour finem, p. 167. 

avoir le navire fait eau, tomhi, abtmde (c) Sera dcAnime avarie commune, si 
par Us Pillars, tiri a coups de canon, faisunt force de. voiles pour se sourer de 
te tout fail attesier 4* apprecii. Guidon la prise., les mats sc rompcnl, les s-oilts 
de la bier, J)es Avaries, chap. v. *.4. 4' corJtiges sont cmporlis, 4*’. Art. ill. 

(6) Kuricke. Jus Muritimum Hun- da eh. 5. du Guidon, li Valin, Com- 
seaficum. Titulus 14. Ve extraordi* ^ntnt, ICO, 107. 

the 
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the beginning to the enilj Valm, it appears^ was proceeding on 
a ground contrary to this court. Emerigon liolds the opposite 
opinion, and says, that he so decided, as a judge in the French 
Court of Admiralty. But in both writers, this is only an infe¬ 
rence, with respect to the ship, drawn from the French ordi¬ 
nance. In the ordinances of the Hatis towns, there is, in like 
manner, a provision respecting wounded saiioi*s, but .none 
respecting wounds of the ship, and another writer concurs in 
inferring thence, that it extends not to the ship. Kurkke (a) 
on the Hanseatic law, who is cited by Emerigon, (h) says, 
armamenta tamen navis et ins/nimenta in conjlictu cim piratis 
depravata in havariam non veuiunt, sed damnnm hoc a nauclero 
et exercitoriltus sarciendum est, for which he cites a judgment 
in the court of Dantzic, 1603. 24 Sept. Vlassenhurg and others 
V. Damerau and others. The cuie of the wounds of sailors 
never could be general average by the law of England, be¬ 
cause the statute 11 & 12 W. 3. c. 7* s. H. gives tliem retri¬ 
bution in another way, by giving power to levy on the owners 
a sum not cxcce<liiig two per cent, on the value of the freight, 
ship, and cargo. If it had been average in an ordinary way, 
there w*onld have been no need of these retributions. So, out 
of the tvages of merchantmen, a deduction of sixpence per 
month is made to provide for hospitals. 

Lens and Coplei/ Serjts. in supi)ort of the rule. It being 
habitual with incrcliants to treat lossco^ of this description as 
general averages, it may fairly be inferred that the law is 
such. This case tails within the principles which have becii 
laid down on the other side, 'fhe defence of the ship was a 
voluntary undertaking to do that on behalf of the ship which 
should be fur the benefit of the whole concern. To the argu- 
iiiciit, that tlefence is a duty,, and so this loss not <t general 
average, it may be first answered, that this is^ not a question 
between the mariners and the owner of the ship, but between 
the owners of one sort of property, and the owners of another. 
But further, although it is the duty of the crew to obey the 
master, no law' compels the master universally to fight, but 
only cei*taiu persons, and in certain sjiecificd cases. It is not 
such a part of the public duty of the master and luarinei's, that 
it can be considered as a matter of coui*sc, that they slioidd 
enter into the defence of the vessel against such an immense 
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disparity of force; it is no part of their contract^ though they 
deserve high commendation for defending; whatever risk is 
incurred on this deliberation of the master and men, it ia a 
voluntary sacrifice made by persons who might have ab¬ 
stained fi’om it, if they had thought proper; it is a sacrifice 
made for the good of the whole, and it proved productive of 
that good. They did not expend their ammunition for the 
particular benefit of any part which has remained to them¬ 
selves alone. The definition of a general average requires 
that it should be a voluntary sacrifiee; but how far is it to be 
voluntary ? Not absolutely so. In ciittmg away a mast to 
preserve the ship, you give away that which would be inevita¬ 
bly lost with the rest, if it were not given; so here, all would 
have been taken, but for this voluntary act of fighting. The 
ship falls in with an enemy, the master deliberates. “ If 1 
fight, 1 shall incur cxpencc in healing the wounded sailors, I 
shall expend my amiiiiinition, and receive diimagc to my ves¬ 
sel, but 1 probably shall save something; and if 1 ilo not 
fight, I assuredly shall lose the whole.” 'J'his then, is clearly 
a voluntary and deliberatcj sacrifice of a part for the sake of 
preserving the rest: it is, 1st, deliberate; 2<lly, it is the sacri¬ 
fice of a part; 3dly, the object and effect of it is to preserve 
the rest j dthly, it is ah rntra, and voluntary. All the required 
qualities here concur. In Birkleij y. Prestcravey Lord Kenyon 
C. J. says, all those articles ewbich were made use of by the 
master and crew upon tJic particular emergency, and out of 
tlie usual course, for the benefit of the whole concern, and the 
other expcnccs incurred, must be paid proportionably by the 
defendant as general average: it is not strainiitg the case, to 
say this was an expenditure out of the common course. 
Lawrence J. translates the definition of Polhier: he savs, that 
all loss which arises in consequence of extraordinary sacrifices 
made, or expeiices incurred for the preservation of the ship 
and cargo, come within general average, and must be borne 
pro[iortionably by all who are interested; and that naturiil 
justice requires this. Suppose a ship, for the purpose of avoid¬ 
ing an enemy, runs down another vessel, as is sometimes 
done, by which the first vessel is injured, that is clearly ge¬ 
neral average. Will the Court then entertain the nice dis¬ 
tinction, that the one way of fighting a vessel is general ave- 
rage, the other not ? The only other cases in our comnion 
law books not before cited arc those of Dacosta v, Newnham, 
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wherein wages and cxpences of unshipping a cargo, where 
the ship had put into port for the general safety, are by BuUer J. 
considered as general average, and Plummer v. Wildman, 
which is to the same effect: the charges of repairs, powder 
and shot expended, and the cure of seamen, are in like man¬ 
ner for the benefit of the w'holc eoiiceru. The doctrine of 
Marujfield C. J. in Covington v. liaherls, («) that it was oply a 
common sea risk, to j)ut up an ntm^nal press of sail, does not 
operate against the plaintiff, that certainly U'tis a coininon sea 
risk; but this is not such an one. A eonunon sea risk is that 
which docs not recpiire the tlcliberation of the party to deter¬ 
mine whether it shall be incurred or not. A ease which goes 
to illustrate the general principle, is that ol the ( opcn/iagfn, (6) 
where a ipiestion arose concerning the expence of tranship¬ 
ping goods. Sir Scotl J. says, “ tjencfal average is that 
loss to which contrihiitioii must lie iiuah* by both ship and 
cargo; the loss, or expence whicli the lo'-- creates, being in¬ 
curred for the coniiuon benefit of both, aii<l llicrefore the 
expence of that transhipment, or rather of the unloading, 
seemed to have upon it the character of a general average,” 
That doctrine is applicable to the present case. This is an 
act done in the hope of saving the ship from a loss which 
would otherwise be inevitable. This being a voluntary act, as 
far as any of the actors are concerned, must he general average. 
The stat. 3., for encouraging sojimcii to defend tlie ship, 
applies not to tliis case; it docs not profe'^s to iiiijnirc whether 
the seamen were entitled to any other compensation or not., 
Neither does it apply to woundcil sailors merely, but it is for 
giving a reward to tbe master and the crew gciiijrally, as well 
as to the wounded. Nor is the instance of seamen contrihut- 
iiig to hospitals at all analogous. Therefore the. niaUer is left 
much at large, to be considered on principle. It is not true 
that the M’ritcrs on general law all draw a conclusion in favour 
of the dcfeiuiant. 'I'lic passage iu the Jiliodiaii law, on which 
ail the authorities finind themselves, is highly tavourable to 
the plaintiff, where JartMs mercium is jmt only as the insttuice. 
In Dnbson v. JFilsoHy (r) Lord Elleuhorongh C. J. acknow- 
ledgts that a jettison to lighten the ship is not the only foun¬ 
dation of general average, but it must arise from that, or 
something analogous. The defendant does not contend that it 

(c) 3 Ctimph. 486. 
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is literally confined to a jactus merciim. This is, in the very 
terms of the Rkodkin law, pro omnilm datum. The ammuni¬ 
tion would not have been destroyed, more than the rest; it 
would all have been captured together, unless for this exer¬ 
tion against the enemy. Vdlhi says, that the damage sus¬ 
tained by the ship and part of the cargo, in fighting to avoid 
being taken, and the cxpence of curing the wounded sailors, 
are the subject of general average. It is said that Valin and 
other foreign jurists, arc of little authority on this point, but 
the more the objection to them, drawn from the assertion that 
they are treating only of the ordinances of particular coun¬ 
tries, is examined, to the less weight will it be found entitled. 
Valin is not a mere commentator on the French ordinances, 
his work was intended as a commentary on the general law 
of Europe; it is known that the ordinance of Louis XIV. was 
a code compiled from the laws of all Europe, by order of that 
monarch; and the plaintiff takes his stand farther back 
than Valin, and says, that ordinance itself is an authority. 
Valin, (a) docs not say that the repairs of the ship are, by 
parity of reasoning, from the instance of the cure of the 
wounded sailors, general average, as is supposed on the other 
side : he puts several instances, and says, that the repairs of tlic 
ship arc substantively one subject of general average, though 
Kuricke Casa Itegis, and Carlo Targa are of a difterent opinion 
as to the repairs of the ship. Pothier, {b) (and a greater autho¬ 
rity could not be cited,) agrees M’itli Valin. Kuricke, in his 
.commentary on the third article of the fourteenth title of the 
Jus Maritimum Hanseatiam, cited above, expressly guards 
against the idea, that he was stating this us the law of the 
Hans towns only, and he lays it down as the public and com¬ 
mon law*of all civilised Europe, (c) He says, IRnc est, quod 
etsi corpora libera in estimationem et contributionem von veniafit, 
\de jure civUi, I, 2. s. 2. ad 1. lilvod. de jact.'] nihilominus com- 
MUNiTJKR »js JURK UARiTiMo sTATUATUR, quod si quisuautanm 
in pugad mm liostibus vel piratis vulneratus, debilitatus, aid 
occisus fuerit, turn id quod interest, seu damnum e.v vubteralume, 
delnlitatvone, ant nece, resultans, aeporro iota merces, prmtensio, 
vectibilia, et sepultura defimcti, in grossam Havariam, et cam- 
mimem ctintiibulionem ex navi et merdbus, pro quanm defensione 
tot malonim passus est, prmtandam veniat : and he cites for it 

(a) 1 om. a. liv. S. tU. 7. art. 6. (c) P.Tldfl. 

{bj Folhier, tom. 2. partic S. a. 2. art. Hi, p. 422. 
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four different codes. Jm Marit, Carol, art. 28. Philip 11. tit. de 
Nai^frag. art. 2. Jits Danic. c. 20. and Statut. Hamburg, part 2. 
tit. 14. art. 42. Emerigon says, it is true, that the meeting an 
enemy is a peril of the sea, and the subiect of particular 
average only. A loss occasioned by an hostile ship firing 
on the vessel, before she had time to surrender, or a shot fired 
after her surrender, would certainly be a peril of the sea,j but 
this is not that case, this is a loss occasioned by the voluntary 
act of the master and crew, this is not fatal; there is no 
inevitable necessity. The passage Emerigon cites from Ee 
Guidon docs nut necessarily suppose an engagement: it 
even seems not to contemplate an engagement: he speaks 
of a ship making water, boarded by robbers, receiving a 
shot {tirb a coup de canon,) which may be in a pursuit, or in 
order to bring her to; it dues nu; appear that the author’s 
attention was drawn to this ciise of an engagement, and of 
wounds received by the ship in her defence. But Emerigon («) 
and the French ordinance, and the Hans towns ordinances, 
and also Cleiracq, a great authority on this point, and Vinnius, 
all of whom he cites, all concur as to damage done to the 
sailors, and only differ as to the damage <lone to the vessel. 
Cleiracq,^ in his commentary on the judgments pronounced 
on the laws of Oleron, (A) says, Et si ett se defendant, 
ou combatant centre V ‘mnemy on less fourhans, il est mntil^, oh 
rendu pnrclus et inhabile a travaillerje reste de sa vie, il aura du 
jpain, tant qu' il rivra, mix depens ilu nm'ire et de la curgaison, et 
ce'st avarie grosse, and he cites i/anse Theiit, Jrt.l^b. Charley 
quint, art. 2/ Sf 28. ..drg. legis secundum Jutianum et ihi Barth, 
et 1. cion dnobus ss. quidam D. pro socio, and,the following 
passage from Grotiiis. In societale uavali adrersits piratas 
tdiUlas communis est ipsa defensio. Solent estimari, naves, et 
qxue in navi sunt, atque ex his summit confici, ut damua qiic ereni- 
unf, in qitibus sunt et vulneratorum impendki, feraniur a ilominis 
navium et merciiim pro parte (piam Unbent in ed summd. Et hcec 
quidem, quee dix'imiis hactenus, ipsi juri naturec sunt consenta- 
nea. (r) Grotius here is speaking on the head of contracts, 
and says, that where no contract subsists, tlic (|uestion ought 
to be decided by natural justice and natural law. This is a 
strong confirmation. This and the laws of the Hans totvns 

(«) C. 12. s. 41. Ifi. p. Olid. fif. in mitn;. .Ifw/i /«'/< tllc'Sis. 

//* ft tie la nm-. Art. 0. pi. a. p. 3l. 

(<■) Grot. Dc Jur. Bell cl Pucii, lib. 2. e. 12. s. 2.>. 
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are cited, because they are a coinmeiitary ou the system, tlie 
opinions of legislatures on the question. So, a writer of our 
own country says, all extraordiiiai*y charges, proceeding 
from endeavours to preserve the ship and cargo, and the 
damages resulting from the measure taken for that purpose, 
constitute and are commonly accounted, a general or gross 
average, as the ordinance of Hamburgh explains it, (No. 981.) 
of which cxpences and damages, that ordinance, (No. 983.) 
particularly enumerates, 1. all damage that a ship sutfers in 
her apparel and cargo, in defending her against an enemy, 
privateer, or pirate; 5. what may be expended in the cure, 
and extraordinary attendance on cither oilicers or sailors, 
wounded in defence of the ship; and also, what rewards may 
be ])romiscd by articles to the widows and children of those 
who may unfortunately lose their lives in the engagement; 
6. the extraordinary gr.jtuity which a master may have pro¬ 
mised his men, to animate them to a stout defence, or salvage 
of the vessel, (a) Mngens ado])ts this doctrine as an ordinance 
of Hamburgh; it is therefore, as well the opinion of Magem, 
as of an eminent eivili/.ed country. So another author, {b) 
commenting on the 9th article of the laws of Oleron, saith. 

And in the same manner it is ordained to make an equal 
contribution for damages sustained by rovers and pirates 
[which must necessarily mean in the defence, as all writers 
ag; ee that goods ea[>turgd by jiirates are not the subject of 
contribution;] “ the good design of which law, is, to excftc 
every individual mariner and other person in the shi[>, to <lo 
his duty, to which the cuusideratioii and apprehensi.jii of his 
own partiinilar risk will not a little contrilnito.” The several 
])artsuf this case must he dividerl, and it is extraordinary, that 
the legislature of Hamburgh made this ordinance contrai*y to 
the decision cited by A'j/Wefre respecting damage to the ship. 
Emcrigon himself, though he denies that the damage to the 
ship is general average, yet has a separate section in which 
he calls matelots hlessh general average. Not a single writer 
says that seamen’s wounds arc not general average. As for 
the expenditure of powder, it comes literally within the term 
jaclusi it is thrown overboard, and it is so disjmsetl of for the 
benefit of others: it is ecpialiy voliuitary, as the throwing 
over of goods fin* lightening the ship. 

Cur. adti. vult. 

(h) ^Taiemnn Insuranrrs, vu], 1, p.04 s. 57. 

if') i 'rtniUeon the Duminwn ij'the Htv, 17‘21, p. P3. 

Ginas 
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Gibbs C. J. on tliis day, after stating the pleadings and the 
evidence, now delivered the judgment of the Court. The 
question in this case is, whetlicr the articles on which the 
plaintifls seek to recover, do or do not fall under the denomi¬ 
nation ot general average, as it is understood by merchants 
ill this country. Tlie doctrine of general average has its 
origin in the Rhodian law, ut si h v.andee navis gratid jactus 
mercium J'avfus est, omnium conlrihnfUnie sarviatnry quod pro 
omnibus datum est. Different countries of Europe have made 
different regulations, all professing to be fonnded on the 
Rhodian law, and diflering from each olher. 'I’he commenta¬ 
tors on them have also differed. We have no such regulaiions 
in this country, and must therefore expound the law, its it 
affects this question, upon ])rinciple. Tiie h)sses for which the 
plaintifls seek to recover this coiuiibution, are of three- de- 
scription.s: first, the damage sustained by the hull and 
rigging of the vessel, and the cost of her r(‘j)airs; 2<lly, the 
expence of the cure of the wounds receiv«'d by the crew in 
defending the vessel; Iidly, the expenditure of powder and 
shot in the engagement. Nothing in foreign Jurisl-! ought to 
govern our judgnient on these points, unless they have been 
sanctioned by received principles, decided case>, or the gene¬ 
ral u.<age of merchants. But we find none of these lights 
that might guide us. W'c have been so long involved in war, 
that similar circumstances must htjve h. en of general occur¬ 
rence, and similar claims wotdd have heiiimade on the one 
side, and allowed and suhinitted to on the other, if they were, 
founded in law: hut this has not been the case, these Iodises 
must lhereii»re he taken not to fall within the /lescription of 
general average. If^ however, it came within the princi|>ie, 
it would eipially he due to the plainiilfs,.tr)uugh thls«were the 
firat instance in which the claim had been preferred. The 
luctisure of resisting the privateer wsis for the general lienefit, 
but it was a part of the adventure. No particular part of the 
property was voluntarily sacrificed for the |)rot?';t;on of the 
rest, 'fhe losses fell where the fortune of war cast them, and 
there, it seems to me, they ought to rest. It therefore follows, 
that these losses were not of the nature of general average, 
and that the plaintiirs cannot recover. I'lie rule therefore 
niiust be 
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Where a snb- 
misBion is so 
that the award 
be in writing 
binder the 
hand ot'the 
arbitrator,” 
it must be 
shewn in 
pleading that 
the award is 
under hand, 
as well as in 
writing. 

Where en¬ 
tire judgment 
is given for 
the Plaintiff 

on two counts, 
one of which 
is bad, the 
Court may 
reverse it as 
to the first, 
and affirm it 
as to the se¬ 
cond count. 
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ri^HIS was a writ of error, brought to reverse a judgment 
JL of the Court of King’s Bench, which had passed for the 
Plaintiff in an action of debt, wherein the first count shewed 
a submission to arbitration, so that the award were in writing, 
made under the hands of the arbitrators, and ready to be de¬ 
livered on or before a day named, and averred tliat the arbi¬ 
trators, in due manner, and before the. day named,' duly made 
their award in writing. The second count was debt on an 
insimnl computasset. The Defendant below pleaded that the 
plaintiff ought not to maintain his ^action, because he had before 
recovered jiifigmciit on the same bond: the plaintiff below 
replied nul tiel record, and, on an issue thereon joined, had 
judgment. 

Nolan, for the plaintiff in error, made two objections; 
1st, that the award was not shewn to be under the arbitrators’ 
hands; 2dly, that the ])lea of md tiel record did not answer the 
count on the tminrnl computasaef, and that the plaintiff there¬ 
fore was bound to have signed judgment on the count which 
remained unanswered, and his omission so to do was a discon¬ 


tinuance of the whole action. As to the first point, he urged 
that the special authority 6f ah arbitrator must be strictly pur¬ 
sued, and shewn in pleading so to be, and cited to that effect 
Ilodsden v. Hnrridge, (a) Henderson v. Williamson, (A) Thaire 
V. Thaire ; (c) and'in the report of that case in Palmer, Dod¬ 
dridge J. coiiiparcd it to the case of a power to revoke uses 
by deed under hand and seal, where a revocation under seal 
only would be clearly bad. S. P. Gcrdenjkld v. Lane, (d) Scott 
V. Scott, (e) Sallows v. Girling, (j) Columbel v. Columhel. (g) 
1 Jto. Ah. {h) Wright v. Waheford. (i) Doe ex dem. Mansfield 
V. Peach, (k). Doe, on demise of Hodgkiss, v. Pearce, (f) Upon 
the second objection, to shew that when the plea does not 
answer the whole declaration, the plaintiff may and ought to 
sign judgment by nit rlicit for the [jarts which are unanswered. 


(ti) a Williams's Saunders, Cl. G. 
note 3. 

(t) 1 Sir. lie. 

(i ) 't llo. Ki /). 183. and 243. S. P, 
Palm. lOP.and 112. 

(d) Palm, I'll. 

0 ; 1 liuU. 110 . 


(/) Cro.Jw. 277. 

(^) 2 Mwi. 77. • 

(//) 1 Hot. Ahr. Arbitrtimcnl, B. 

jnific 21.>. pi. 2.'>. 

(i) ylw/f, iv. 214. f 

(A) 2 Manic /f Sc ho. 570. 

(/) vi. 401. 

he 
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he cited fVoodward v. Ruhinson. (a) Earl of Manchester v. 1818. 

^ Vale, (i) Vincent v, Beston. (c) And that if he docs not, 
but pleads over, it is a discontinuance, and he cannot main- ». 
tain any judgment at all. Tippet v. Mai/, (d) [TTie Cmri 1*aterson. 1 
expressed a decided opinion that the point made did not here * L 627 1 
arise, for the plea did purport to an= '*vcr the whole scope of the 
action, though the matter pleadeci, that the plaintiff had reco¬ 
vered one half of his demand, was not an cfFcctual bar to his 
action for the other half, and the plaintitf might liave taken 
advantage of the weakness of the jdea upon deuiurrer, but if 
he omitted to demur, iiedidnut thereby discontinue his action.j 

lAttledale, contrcL, oontemled that the u ords duly,” and 
“ in due manner,” involved the allegation that the award was 
made with tliose formalities which the subiiyssioii required, 
and were eqtiivalcnt to an express averment that the aw’ard 
was made under tlie liands of the arbitrators. If, indeed, the 
award were not made in conformity to the submission, it 
would be no atvard; so that the bare allegation that they 
made their award, comprised an averment of all the qualities 
that the award ought to possess; or, at all events, the omis¬ 
sion more fully to set out the requisites, could only form an ob¬ 
jection on special demurrer. It was a test of suHicioiit cer¬ 
tainty, if an issue could betaken on the allegation; and an 
issue joined on a plea of “ no award,” must be fomul for the 
deteudant, unless the award produced in evidence possessed all 
the requisites of the submission, for it would not otherwise be 
in due. manner made. In Dud/oiv v. IVatchorn \e) an aver-* 
uient that no writ of capias ad satisfacmtdum was “ duly” 
sued out, was held to be satishctl by shewing- that no writ [ 628 ] 
of capias ad satisfaciendum was sued out u^suclt a manner us 
the practice of the Court wiuyantcil. {iubhs C. J. • In DmU 
lovo V. fVatchorn the word duhf is followed by a reference to 
the custom and practice of the Court.] It is unnecessary to 
aver many circumstances, which must nevertheless appear in 
evidence, being required by law; as, for example, tluj statute 
of frauds, (f) where by the 1st M'ctioii, leases, by the 3d 
as-jignments and surrenders, by the dtli agreements, by the 
lydi sales of goods, and by the statute 3 & 4 c.9. s. 1. 

promissory notes, must be made, in writing, and under the 
hand of, or signed by, the parties, yet compliance witli the 
'..tatutes in these part'cnlars need not be averred. EUivtt v, 

to 1 Slr.QU?. (/) 1 Ihi.A- Pull. 4^11. 

I I'f^illiQ/r.^ 4 ^ . IVI, 

(., 1 • .1 ( . 

Voi.. \ 1, 
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1816. Co(/per. (a) S. P. Toi/for v. lyohbhts (/>) tlicro cilcd. So, it 

EyfrTri) wot to be allogfcrt that a bill of excbaiigc was iimdc 

i-. accordiriir to the ciistom of uierchaiits. Erskine v. Murray, (c) 
VATi-RsoN. jg^ Smith v. Jarves. (d) So, in debt ou a bail-bond, it need 
not be averred that it was assigned aecordiiig to the form 
of the statute. Daae.v v. Paliwrtli. (e) And though, in an 
anoiij’inoiis cose, (f) it was once said, that in pleading a will 
of land, it was necessary to shew that it was executed according 
to the statute, because a will is wholly the creature (d* statute, 
yet it is uniicta’ssary so to do, and the practice is universally 
eontran’. ('I'o which the Court assented.) The authority of 
the old cases on awards is now' much slighted: moreover, in 
Thairc. v. Thuirey (iardcnfic/d v. LaiiCy Cohuubc/ v. Columbely 
aiul Scott V, isVof/, it appear.- that the re(jui.-iles were not in fact 
pursued hj the award. The case of v. IVillmmson 

occurred -o soon Jifler tlie statute A Ann. r. 16. for special 
I G20 ] demurrers, that ihc- Court me.v, in their decision o!i a general 
demurrer, have couforniefi to the earlier ra-es, though the 
objection taken, in truth, tmiy went t{> the form. In liowdell 
V. Pat'.sous (g) the Court ol Kiiig’.s Bench hehl that by this 
statute an avernient of retptesi might be tlisjiensed with, and 
that the Court should give judguu’ut juu-ording to the very 
riglit of the cause, by the aid of w'hieh right this Court may 
also aflirui the present Judgment for the piaintilf. 

No/iOty in reply. The authority of DotUlndf^r, the author of 
Shoplicrd’x Toncltstone, is of great W(‘ight. 'I'he case of The 
' Kin^ v. hyine Heads, (h) wdiere the ell'ect of the w'ords ‘^dtdy 
elected” uud(-rweMt nmeh discussion, and it was held that 
they did not fiupj)ly the [;lac<' of an allegation of the circum¬ 
stances of the election, di-p<<ses of the argument raised on the 
words “'duly,” and’“in due inannerhut, secondly, it the 
word ‘*duly,'‘ standing by itself, would .suflice, yet the plaintiil 
himself explains Avhat he thereby iiu'ans, by adding the words 
“ In writing,” and thereby implieilly excluding from the award 
the character of being under the arbitrator’s hand. In four 
of the cases cited the fact how the award is made no otherwise 
ajipoars than on tiie pleadings. The casi^ in 1 Ho. .lb. 225. is dis¬ 
tinct from Thaire v. Thaire, and is therein cited. Wherever 
a special authority i.s createfl, those who give it, have the right 
to annex to it ilieir own terms, and a compliance with the.ni 
is matter of .substance, and must be shewn in pleading.. 

Cur. adv. rufi. 


(<i) 'I T.J. Jlfiiti)!. l-JTti. 
(I>) ISh.V.O'J. 

'I it' lit/i/iii. 


(,ij Uiiil. lint. 

(c) IK/V/Ci., 'tea. 

(J } fiutli. oVJ. fit. \7, 


(a) 10 Ktii.1, 3.^9. 
(h) 1 Doug. 70. 



IN 'iHK Fifty-sixth Ykar of GEOIKjE Ilf. 


On this day Gibbs C. J; dclivcml the opinion of the Court, i8io. 

lliat the plaintiff in error was entitled to reverse the judgment, - 

so far as it respected the first count; lni< tliat the defendant in 

Jiidgment on the last count. P.\ s t.u'cuv. 


C^RKSWKLI. r. KMAM. 


/1/r/V. iiT. 


T he declaration containoO three i pecial counts, and the Aiu*r jui'e- 

nioney coiniN. 'flie Dciendani dc nnirrcd, alleging that ^1"’ 

the said declaration :ind iIk' )iiati!'r* flii'n-in ctnilained were 

not sufficient in law. 'I'lu* I’lairitilV joined in demurrer, aver-innu’ and ^ 

rinir that the declare.tion and the matters therein contained 

were snificient. 'I'lien- wa< no argno'em, joid the jiulgmcnt « ii, the Comt 

was entered generally, that fiie {(eclar.uion v.as siilfieient. A 

writ of iiKjiiirv was afteruiinl> (‘xeente*!, I'vidrncc was given *<• «*ove in 

n])on the '<peeial count.'-, and L'l in'raf damage" uere found. l"'un?n 

JlouKood S< rir. had on a r.-riiier d;tv olnained a rule to diat 
• . . • ... ' . . . . , thr .l.inia!;cs 

arrest the jndg’meiit m tlii.s ea •<> on eeitain oh)»-ction : to the appear to 1 j« 

. .... JM-i-w-oum 

Heat S>eril. m slu'^witig ean-t*, took a preliminary ohjectimi, which eaunot 

tliat aeconling t.o the c i^e of lulwird^ v. Ithnil, {u) no motion 

in arr('"t of iudgment can he entertainei! alter iiulgmcnt. (»n 

’ li.iilthcoppor- 

tlenmrrer. timify of c\. 

Jli'tncihK', in ^ui>|K^rt of hi", ruls*. ” ni‘ ea^e cited is 

law, hai the rea'.oM does not extend to the {iresent ca"e. Theni'iircr. 

reason i", that no one ‘ hall In* heani t.o tell the Conn that tlu> 

judgment tliev ha\ e given on nialure. tlejiheration is wrong, 

unless they do it tlir. Mgli the "Oh’innities uf a «c>urt of error; 

hut thi" motion being made after a wri^»r iiupiirv exeeuted, 

but before final jinlgnn’ui. ii„n«r( attended with that iiiconve- 

nienci’; and the. ohjceiion on which the motion is grounded 

could not have been taken advantage of in any earlier stage 

of the proci'edings, flu* it is dii" : the ileelaration eontaining 

certain counts which wn'ri* .g<«'d, and certain which were bad, { (I'll ] 

the jurv ha\ (t assc.sscd geni'ral damages, lor which an entire 

judgment cannot be sup])orte<l. I>nt it coidd not be foreseen 

before the writ of inquiry i‘\ernied, that the jury would not 

assess scpariato damages on the good counts alone, instead of 

as.scssing, as tliey have here done, general dama.ges upon ■ill 

tlic founts : tlieicfore the defendant could u.j! oiuu'v olijeet. 

( h ) 1 Sir. \>i). 

2 H 2 Hv 
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CASES IN EASTER TERM, &c. 


1816. By The Court. The doctrine of that case of Edwards r 
CrkswIll defendant might, on arguing the de- 

V. murrer, have availed himself of the exception, he shall nut 
Pai-kium. afterwards move in arrest of judgment. The defendant might 
have taken this exception, in substance, on Jiie demurrer, fur 
he might have objected to the vitious counts, and having ob¬ 
tained judgment on them, no damages could ever have been 
assessed thereon. And he is not without remedy by writ ef 
error. It is more convenient to adhere to that practice, than 
to indulge the defendant with relief now on motion. Though 
1 am aware of the new view in which the objection present* 
itself, namely, that judgment cannot be with propriety entered 
for these general damages; yet it is more convenient to com¬ 
pel parties to cqme in the first instance with every objection. 

Rule discharged. 


L 66 2 j 
27. 

The Coart will 
ijot amend a 
warrant of 
attorney, be- 
caoae it is the 
act of the 
party. 

The Court 
will, on the 
last day of 
term, receive 
no motion 
either for 
amending or 
tor passing 
recoveries. 


Fox, nemaiidant; Bbmbow, Tenant; Earl Gower and 

Others, Voucliccs. 

JJEYWOOD Serjt, moved to amend the warrant of attorney 
in this case, by adding after tiie words “ to gain alid lo.ee 
in a plea of land,’' the words “ against Richard Fox.’* 

But the Court peremptorily refused, as they before had fre- 
(j^uently done, to amend a warrant of attorney, which was Uie 
act of the party; if tiie warrant of attorney had the desired 
effect without amendment, the amendment was unnecessary ; 
if the amendment would alter the effect of tiie act of the 
party, the Court ought not to allow it. 

Heywood then prayed that it might pass without ameud- 
ment, it appearing hy the prcecipeg ingrossed at the head of 
the warrant of attorney, that the pica of land in which the 
attorney was to be constituted, was between Ricimrd Fox and 
Bembom. (a) 

But the Court persisted in adhering to their rule of not en¬ 
tertaining ou the last day of term motions which required such 
minute and critical attention as those which relate to recoveric'n, 
and refused the application. 

(rt) Forster, Demandant, Stc. ante, vi. STS. 

END OF EASTER TERM. 


Beiuhtj, BoitCiiidt, Fisat Str*et. 



AN 


INDEX 


OF 

THE PRINCIPAL MATTERS 

(CONTAINED IN THIS VOLUME. 


A 

abate:ment. 

HERE a Defendant sued 
a AVTong name, omits to 
])lcai1 in abatement and suffers the 
Plaintiff to proceed to judgment, 
though he never ha» appeared to the 
wrong name, this c )urt will not ia> 
terferu to set :iside the proceedings. 
Sinilh V. Patten. Peige 115 

2. If a plea commencing in abatement 

shew matter in bar, and conclude in 
abatcmcnt 3 it is a pica in abatement, 
not in bar. 587 

3. And the Defendant cannot, by any 

election subsequent to the time of 
plea pleaded, convert it to a plea in 
bar. ib. 

4. A plea in abatement that the De* 

Voi.. VI. 


fendant jointly with Id others con¬ 
tracted, imports that the Defendant 
jointly with 16 others, and with no 
more, contracted. Poge 587 

5. And if there were more joint con¬ 
tractors than seventeen^ the plea is 
disproved. Godson v. Good, ib 

* ABSTIUGT, 

Scp-Tfri.E. 

e • • 

ArXEPl'ANCE, 

See BiU.$ of ExemiNOE. 

ACTION UPON THE CASE, 
jittd see Amemdhext, 13. Pi.eai>br, 
IV. 4. 

1. Several tort feasors who unite in an 
injurious act may be sued each one 
singly, 29 

q IT 2. One 
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ACTION, &c. 


AljTIDAVn', &e. 


One who in the exercise of a public 
function, destitute of emolument, 
which he is compellable to execute, 
acting without malice, and accord¬ 
ing to his best skill and diligence, 
and obtaining tiie best information 
* he can, does an‘act which occasions 
consequential damage to a subject, 
is not liable to an action for such 
damage. Page 29 

3. The trustees of a turnpike road, 
empowered to make watercourses to 
prevent the road from being over¬ 
flowed, directed their surveyor to 
present a plan for carrying off* the 
water of an adjacent brook ; he re¬ 
commended, and on that recom¬ 
mendation they adopted, and caused 
him to make, a wide channel from 
the road, gradually narrowing, and 
conducting the water into the ordi¬ 
nary fence ditches of the Plaintiff’s 
land; which were insufficient to dis¬ 
charge it, and his land ivas conse¬ 
quently overflowed. Held tlrat no 
action lay agrunst the chairman of 
the trustees who signed the order 
for cutting the trench. Sutton v. 
Clarke, 39 

ACTION, LIMITATION OF. 

1. If a statute directs that an'V-'tion 
shall be commenccd'within six monihs 
after the matter or thing for which 
such action shall be brought, and in 
consequence of the cutting of a 
trench, a fall of rain causes the 
PiaintlfT’s land to be overflowed, first, 
within six months, and again, after 
six months from cutting the trench, 
whether the action must be brought 
within six months from the cutting 


of the trench, or within six monihs 
from the perception of the first pre¬ 
judicial effect, or whether it may be 
brought within six months from the 
last injury, quare. Sutton v. Clarke. 

Page 39 

3. A statement by a tiebtor made to an 
executor that the testator always 
promised not to press the Defendant 
for a debt, is not evidence to prove 
a promise made to the testator to 
pay witlun six years, U'anl v. Hunter. 

311 

ACCOUNT, 

See Paymknt. Ixsitranck, II. 3. 

ADMINISTRATOR, 

See Execctok. 

AFFIDAAIT, 

And ste Arbitkatkjx, Pkai ticb, T. 

1. It is not necessary that an affidavit 

' made by the Defendant in the cause, 
stating his abode and styling him 
Defendant, should also contain the 
addition of his degree. Anonymous. 

7:i 

3. In an action against two, not bail¬ 
able, one Defendant may before dc- 
elaRulam well style his affidavits “ in 
a cause of A. against B. who is sued 
with C.” Mackenzie v. Martin. 3S<i 

AFFIDAVIT TO HOLD TO BAIL, 

And see Insolvent, 5. 

1. An affidavit to hold to bail on pro¬ 
missory notes, must state that the 

Defendant 



ALIEN ENEMY. 


AMENDMENT. 
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J>efcii(l{int is indebted to the 
TlaintiiF.” Balbi v. Batley. Page 25 

2. The Court will not discharge the 

Defendant out of custody on a de¬ 
fect in the affidavit to hold to bail, 
after he has given bail to the sheriff, 
and bail to the action, which last 
have rendered him. Showman v. 
tVhalley. 185 

3. An affidavit to hold to bail, stating 
that the Defendant is indebted to the 
Plaintiff, for goods sold and delivered 
to the Defendant, not saying by the 
Plaintiff,’' is bad. Fenton v. Ellis. 

i;»2 

4. A snpiilemental aflidavit to hold to 

bail not allowed. ib. 

D. An affidiivit to hold to bail for the 
“ hire of carriages hii’cd to the de¬ 
fendant," anti for work and labour 
done for the defendant," not adding 
at his retpicst, held sufHcieut. Brown 
V. Gurnier. iJ89 

6. Allidavit to hold to biiil stating that 
the Defendant is indebted to the 

Plaintiff its indorsee on a bill drawn 

• • 

by a stranger, is insullicient. Hum- 
jthnys V. H'inslow. 531 

ACREEMEN1', 

Sre Goods, Coxtkact fob Sai.e of. 
Lkssok and Lfssbf., 1. Stamps. 
TiTI.E. VkXDOK and VKXDjy'„ 

ALIEN ENEMY. 

1. An alien, to whom a bill of ex¬ 
change, drawn on England by a 
BriUsti subject detained prisoner in 
Fram:f. during war, paxable tt» an¬ 
other British subject detained there, 
is there indorsed by the latter, may 
sue on it in tills country after the 


return of peace. Antoine v. Afor- 
shi od. Page 237 

2. It is no defence to an action on a 
bill of exchange, that the Plaintiff 
sues in trust for on alien enemy. 
Daubuz V, Morshead. 332 

AMBIGUITY (LATENT,) 

See Evidence, II. 1. 

AMENDMENT OF FINES AND 
IIECOVEIIIES, 

Set Fines and Recoveries, Amend¬ 
ment OF. 

AMENDMENT. 

Jl. The Court will not alter the memo 
rundum of a declaration in a penal 
action at the mere instance of the 
plaintiff, without a reason shewn. 
Woodroffe tp t. v. Williams. 19 

2. The Court will not amend, to the 
prejudice of an executor, a judgment 
whicli two terms since passed for 
liim on demurrer. Prince v. Nichol- 

45 

.3. The Court cannot amend a deed. 
Steel, Demandant j Clcnnel, Tenant; 
Benn, Vouchee. 145 

4. The count in partition, writ to the 
.sheriff, anti his return, amended by 

words of limitation in 
where th6 title stated on the 
count shewed an estate in fee. Baker 
V. Daniel. 193 

5. Where the Court, on demurrer, gives 
leave to amend by stating particularly 
that which before was stated too 
generally, the Plaintiff may add new 
counts, though more than,two terms 
have elapsed from the commence¬ 
ment of the suit, if they contain no 

2 U 2 new 
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AMfiNDAlENT. 


ANNUITY. 


new cause of action, but only various 
specifications of the uiattcr which 
the Court permitted to be more par¬ 
ticularly stated. Brown v. Crump. 

Page 300 

6.^ In an action by'the assignees of a 
bankrupt for a rescue, the Plaintiffs 
were permitted, after two terms, to 
amend the declaration, which stated 
the wrong to be done to themselves, 
by stating the wrong to be done to 
the provisional assignees. Freenx. 
Cooper. 358 

y. The Court will not permit A Plain¬ 
tiff to amend by changing tlie venue 
without reasonable ground. Ayres 
v. Boston. 408 

8. The Court will not amend a warrant 

• of attorney, because it is the deed of 

the party. Forster, Demandant, 373- 
S. P. Fox, Demandant ; Earl Gotcer, 
Vouchee. 639, (misprinted 659) 

9. An amendment of the Plaintiff’s de¬ 

claration docs not necessarily entitle 
the Defendant to plead de novo, but 
only where the amendment alters the 
state of the Defendant's case. fVood- 
roffe V. B^atson. 400 

10. The statute 7 G. 2, c. S.*is a reme¬ 
dial rather than a penal act. 0^.410 

11. Where the Plaintiffs had co’ii^ 
menced an action of assumpsit for 
money had and received, to recover 
back differences paid on stock-job¬ 
bing contracts, and had filed a bill of 
discovery, to which the Defendant 
pleaded that the discovery was given 
by the statute 7 G. 2. c, 8. s. 2. in 
debt only, the Court permitted the 
Plaintiffs after six terms from the 


Commencement of the action, to 
amend by changing assumpsit to debt. 
Billing V. Flight. Page 419 

12. So, where no bill in equity hatl been 
filed for a discovery, the Court per¬ 
mitted the Pluintifls to amend by 
converting their declaration from as- 
sumpsit to debt. Billing v. Pooley- 

422 

13. Where the Plaintiff had sued out 

process in debt, and declared in ca.se, 
and thereby discharged the bail, the 
Court refused to amend the declara¬ 
tion by altering it from debt to case, 
so as to hold the bail still liable. 
Levett V. Kibblcwhile. 483 


.4NNUITV. 

And see Bond, and Hepi.f.vix. 

1. An attorney, granlde of an annuity, 

preparing the securities, and, u])on 
payment of the consideration 

, money, retaining his charges there¬ 
out, one of w'hich is for business 
never done, doe.s not thereby neces¬ 
sarily avoid the annuity under 17 G. 3. 
c. 26. s. 4.: but it is a question for a 
jury, whether the improper charge 
was made with intent to get back a 
part* .'»f the consideration money. 
Hard V. Ginllestone. 8 

2. The memorial of an annuity .stated 
the names of two witnesses sis sittest- 
ing the execution of an annuity 
deed, who also attested the execu¬ 
tion of a wiirrant of attorney for 
further securng the annuity, but 
that fact wsis not noticed in the me¬ 
morial. Held that the names of 

uK. 



ANNCIITY. 

all the witnesses were sufficiently 
stated. Pa^st' 124 

3. A memorial of an annuity deed 
stated the contract^ and i)ayment of 
the price, and that for the eonsidiir- 
ations aforesaid, iuid for further and 
belter securing the annuity, the 
gmntor demised to J. T. ff'. upon 
tlie trusts in the indenture expressed. 
Held that it sufficiently appeared 
for whom J. T. IP. was a trustee. 

ib. 

4. The memorial of an annuity needs 

not to state the names of the at tor- 
nies to wlurm a warrant to confess 
judgmenf i.s given. ib. 

If a memorial of an annuity be de¬ 
fective in staling one of .se\eral se- 
<‘iiritics, si'mhJe, that the parlicular 
instrument only is void, and not the 
other assurances. Brown v. Rose. 

ib. 

l». Where the grantor of an annuity 
had, u[)OU a mistaken elaim of the 
grantee, paid a half yearly instal- 
meut for half a year sooner than 
the deed required it, held that this 
did not avoid the annuity. 1S9 

7. A memorial des<Tibing an annuity- 

bond as bearing date on or about a 
day named, states the date with 
.sullicicnt certainly. ib. 

8. A memorisd of an annuity-bond 

needs not to state that the heirs of 
the obligor are bound. ib. 

J). memorial of an annuity-deed 
stated a recital in the deed that a 
warrant of attorney and a defeazance 
hail been given, which recital shortly 
set out the defeazance; held that 
this supplied the place of a substantive 
luejuorial of the defeazance. Jadcson 


ARBITRATION. 63^ 

V. Lord Milsington and Another. 

Page 189 

10. An annuity-deed contained a co¬ 
venant by the grantor to insure a 
house chsirged with the annuity and 
assigned, for beftcr securing tha 
payment, to a trustee, upon trust 
to mortgage and sell in case the an¬ 
nuity were in nrrear 40 days j and 
furtl'.er, that if the grantor omitted 
to insure, the grantee might insure, 
ami that the premiums with interest 
.should be a charge on (he premises, 
and that the PlaintilT might raise that 
money in the same manner as he 
might raise the annuity by virtue of 
(he trusts aforesaid. Held that a 
memorial fully noticing the tnist for 
raising the arrc<ar.s, and noticing the 
grantor’s covenant to insure and 
keep insured, and that on default 
it should be lawful for the Plaintiff 
to insure and keep insured, “ as in 
the indenture was mentioned,” suf- 
Jicieutly stated the name of the trus¬ 
tee, and for whom he was trustee. 
Bk’ttmire v. Barfoot. ^ 504 

ARBITRATION. 

Insuraxch, 0 . 

/Vlie Court IS not limited by time 
from .setting aside an award founded 
on a submission by rule of Court in 
an aclion pending, where there has 
been a plain mistake of the arbitra- 
.tor, although the application be not 
made in the term next after making 
the award. Ill 

2. But in onlinary cases they will look 
to the limitation of time given by 
the stat, 9 & 10 fV. & M. c. 15. 

as 
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ARBITRATION. 


ATTESTATION. 


as a rule to guide their discretion 
as to the time of reviewing awards. 
Rogers v. DalUmore. Page 111 

3. Where arbitrators have power to 

enlarge the time for making their 
award, and have enlarged it, and 
made their award in the additional 
time, in order to bring the De-* 
fendant into contempt for non-per¬ 
formance of the award, there must 
be an affidavit that the time has 
been cnlaiged, that the award was 
made within the enlarged 'time, and 
that the Defendant has been per¬ 
sonally served with notice of those 
fiictB. 251 

4. Semhle that the affidavit for an at¬ 

tachment for non-performance of 
an award, must, contrary to the 
usual practice, always state the time 
of execution of the award. tVohlen^ 
berg V. Lageman. ih. 

5. Though an arbitrator on a question 

of mixed law and fact has allowed 
transactions apparently illegal, as 
premiums of insurance on a voyage 
to an Hostile port, the Court will 
not on that account set aside the 
award. * ib. 

6. An award that two persoqg^ shall 

pay a debt in propcKrtioii to the ishi^es 
which they held in a certain ship, 
the ratio of their shares not being 
a subject of dispute, is sufficiently 
certain. ib, 

7. Upon an award to perform a pur¬ 
chase of land, and pay the price 
upon conveyance of the land by the 
Plaintiff to the Defendant, the De¬ 
fendant is not in contempt before 
tender of a conveyance executed, 
and demand of the money, and re¬ 


fusal to 'accept and“ pay. Stanley 
V. Hetnington. Poge 561 

8. Where a submission is, so that the 
atvard be in WTiting under the hand 
of the arbitrator,” it must be shewn 
in pleading that the award is under 
hand, as well as in writing. Kvrrard 
V. Paterson. 

645, perperdm pro 625 
ARREST, 

And see Affii>.vvit to iioi.u to Bail. 
Pbacticb, II. 

ARREST OR JUDfJMENT, 

51'?: JrniiWEXT, 6. 

ASSIGNEE OF LEASE, 

Sec CoVE.VANT, 3. 

ASSIGNEES OF BANKRUl'T, 
(SVe Amisxdmk.vt, 6. Bankbi i'T, III. 

Ix.srB.VNCE, VI. 4. 

ASSTTMPI5IT, 
Amendment, K), 11, 12. 

ATrACIIMENT, 

See AiiDiTitATiox, 4. B.vii.noxD, 2. 

Pj^‘,^tice, IV. 6. SiiEiiiFr, 4, .">. 

ATTACHMENT, FOREIGN, 

See Fokkign Attachment. 

ATI'ESTATION. 

1. A power to appoint by deed or 
writing under the douce's hand and 
seal, and attested by two or more 
<Tedible witnesses, is ill pursued by 
a will apparently under the’testa¬ 
tor’s 



ATTESTING WITNllSSES. 


AVERAGE GENERAL. (53d 


tor's hand and seah which seal an 
attesting witness believes was affixed 
before execution and attestation, if 
the attestation docs not notice the 
seulinc; as well as the signing-. 

Pajrf 

2. A defective attestation of the exe¬ 
cution of a power cannot be sup* 
plied by pjirol evidence of the at¬ 
testing witness to he given on a trial. 
JJof V. Pmrrr, ‘Uyi 

ATTESTING WITNESSES, 

Am! see Axxrixv. 

An executor of a testator jiossejscd 
of real and personal estate cloathcd 
with a trust to pay dcljts, and to 
lay out money for the benefit of the 
testator’s cliildren, and witli a power 
to sell freehold lands in fee, but 
taking no beneficial interest under 
the will, is a good attesting witness 
to the Avill, Pliiitps V, Pifehrr. 

220 

ATTORNEY GENERAL.’ 

Order of precedency of the Attorney 
and Solicitor General before the. 
King’s Serje.auts 421 

A'l'TORNEY, 

/till! sen Ax.xini Y AXi) Notick.’" 

1. The Court will entertain a summary 

inri.sdiction over one of its officers, 
■who is employed as steward of a 
juanor, to make him deliver up Court 
rolls and mnuimcnls of bis em¬ 
ployer. ior» 

2. And also, it seems, to make him 

pay o^'er rents received. i!>. 

3. An Attorney holding over rents re¬ 


ceived is not compellable to pay 
interest on them, semble. Ex parte 
Corpus Chrisli College. Page 105 

4. The admission of an attorney who 
has omitted to take out his certili- 
catc for one whple year after his 
admi.ssion is absolutely void, and he 
must be rc-admitteil before he can 
practise. Et parle Nicholas. 408 
.S. The notice of intention to apply for 
admission as an attorney, required 
hy (he rule of Court Trin. term 
.31 O. 3. must be given during the 
tci-m next immediately preceding the 
ujtplicatioii. Ev parte lionner. 335 


ATTORNEY’S BIIiL, 
Axxi'ity, 1. 

A l*laintiff’s attorney, who, at the 
Defendant’s request, puts in bail for 
him, and afterwards pays the debt 
and cost.s, neerls not deliver a bill a 
month before he sues for the money 
so advanced. Prolhero v. Thomas, 

196 

, AUCTIONEER. 

.s'ee Goods, Coxtb.\ct for Sale of. 

/•. 

AMvRAGE GENERAL, 

The expenditure of ammunition in re¬ 
sisting capture by a privateer, the 
damage done to the ship in the com¬ 
bat, and the expence of curing the 
wounded sailors, are not the sub¬ 
ject of general average by the law 
of England. Taylor and Others v. 
(’aril's. 

AYER- 
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AVERMENT. 


BAIL BOND. 


AVERMENT. 

Upon bond conditioned that a collector 
of poor-rates shall render an account 
of monies received, after general 
performance pleaded, in assigning a 
breach that he* did not render an 
account, sembte that it is necessary 
to aver that he received monies to 
be accounted for. Serra v. Wright. 

Page 45 

AWARD, 

See Arbitb.^tion. 


B 

BAIL. 

I. Of the Arrest and the Bail. 

See Practice, I. II. 

II. Proceedings against the Bail or 
the Sheriff. 

III. Surrender of the Principal. 

See Affidavit to hold to Bail. 

IV. Discharge by other Means . 

II. 

And see SnERirr. 

1. If bail above vrho *are excepted*!^ 
and have not justified, afterwards 
procure their recognizance to be put 
on the roll, the Court will, at the 
instance of a Plaintiff suing on the 
bail bond, cause the recognizance 
to be taken off, that the Defendants 
may not prove by that evidence 
the issue of comperuerunt ad diem. 
Leigh V. Bertles. ' 167 


2. In an action on a recognizance of 
bail, the bail must be served with 
process four days before the return 
of the writ. Mackenzie v. Martin. 

Page 2S6 

IV. 

1. Tue Court will not exonerate the 
boil upon the Defendant having 
become bankrupt and obtained his 
certificate, without giving the Plain¬ 
tiff an opportunity of trying, by an 
issue, whether the certificate were 
fairly obtained. Woolcot v. Leicester. 

7-’> 

2. The Court will not on motion ex¬ 

onerate bail upon the ground that 
the cause of action for which they 
arc bail, is money paid for their 
principal, who is a bankrupt, by his 
sureties, who therefore might have 
proved under the commission by 
49 G. 3. c. 121. s. 8. IJewes \. 
Mott. 3'2'J 

3. Bail to the sheriff arc not sureties 
•within the statute 49 G. 3. c. 122. 

s. 8, ih. 

BAIL BOND, 

And see SnKKlFl^ 

1. Where, upon a capias returnable 
in the Common l*lcas, the sheriff 
mad^^ mandate to the high bailiff’ 
of the honour of Pomfret, to take 
the Defendant, so that the sheriff 
might have him before his said 
Majesty at ff'estminstcr in live weeks 
of Easter, a bail-bond taken with 
condition for the Defendants' ap¬ 
pearance before his said M.^jesty 
at Westminster in five weeks of 
East ^, was held to describe an 

appear- 
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appearance in the Court of King’s 
Bench, therefore vend. Ranalds v. 
Umith. Pajra ,*>51 

2. A sheriff may take a 1 ail hond ou 
mi attachment out ot Chancerv’ 

o<;!> 

3. But he is not compellalilc to take 
bail thereon. Morris v. Uinjuard. 

ih. 

BANKRUPT. 

I. 0/ (he. BankrupU'ij and 

iion. 

II. Of the lianlcriipt's Righii: and 

Dufies. 

in. Of Ike Biinkriqil's I'.slaU . 

I. 

1. If a sheriff’s ofliccr having arrested 

a Defendant on rncsiic process in 
his own house, who is dangerously 
ill, leaves him there until lie is re¬ 
covered in the custody of a fid- 
lower not named in the warrant, this 
is such a legal custody, that if an im¬ 
prisonment, of Avhich this is a part, 
be continued fur two months, it 
will constitute an act of bankruptcy. 
Sieceus v. Juvksoii. I0(i 

2. A servant of the proprietor of a 

iicw.‘!])!ipcr, subjected to dismissal at 
plcahiirc, who daily directs tl*e nuiu- 
ber of coj)ies to be printed, j)urchases 
tlic ivhole impression, retails them, 
and is paid for his services by get¬ 
ting I.I. 6d. per quire on all that he 
si'lls, sustaining the loss which oi*- 
curs by those copies which remain 
un«old, is a trader within the bank¬ 
rupt laws. fdJ2 

3. A news-vender, who frcfpicntcd 


the Royal Exchange for the pur¬ 
pose of collecting intclligenrc for 
a ncw.spaper, appointed a creditor 
to meet him on tiie Royal Exchange, 
and afterwards ilirccted a friend, if 
the creditor iniiui^cd there for him, 
to say he was not there. Hchf 
tluil this was an “ otherwise ab¬ 
senting liim.self,” which con.stituted 
an act of bankruptcy within tlic 
stainte I Jnc. 1. r. 15, s. 2- 

Pase 532 

4. So, where he saw a creditor at the 
thfuirc, and secreted himself under 
the stage for the purpo.se of avoid¬ 
ing him. (iilliiiiiham v. Lahtg. ib. 

5. M'hcrc a trader made a fraudulent 
assignment of Ids tavern and stock, 
accompanied with i)osfccs.sion, and 
changed his residence from Wtst~ 
minster to Paddington, and a com- 
ini.s.sion of bankrupt having issued 
against him, the a.ssignce brought 
trespass against the messenger for 
t .king possession of (he tavern and 
goods. Held, 1. that, however frau¬ 
dulent the deed as against creditors, 
yet, mile.ss an act of haflkmptcy was 
proved to snstuiii the coniinission, 
tj>c assignee might i-iicovcr on her 
])^sscss1on) 2. (hat it ought to be 

to a jury whether the trader's 
change of rcsidcnrc was a depaiting 
from his tlwelling-house with intent 
to delay hi.s creditors. Young v. 
Unght. 540 

. n. 

Set; A-menumest, (i. B.\m-, IV. 1, 2, 3. 

Lnsukaxce, V. l*j,E.vmx’G, I. 


HI. Jnd 
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III. 


BILLS OF EXCHANGE. 


C4^ 


And see Evidknck, II. 10. Momsy 

HAD AND KBCEIVEO, VeXDOR and 

VxNOEK^ 1. 

. 1. Whetlicr the Assignees of a bank¬ 
rupt can sue in tort for a tort com¬ 
mitted against the estate of the 
provisional assignees^ qucure. Frcen 
V. Cooper. Page S.'iS 

2. Where a person produces notes 

issued by bankers since become 
bankrupts, and proves that payments 
were made to himself to that amount 
in notes of that bank shortly before 
the bankruptcy, that is evidence to 
be left to a jury, whether he did 
not hold these identical notes at the 
time of the bankruptcy. Moore v. 
H'ri^ht. rA7 

3. "Where the Plaintiff, in an action 

against a bankrupt, makes his elec¬ 
tion to proceed under the commis¬ 
sion, the Defendant is entitled to 
have some entry or suggestion, re¬ 
cording the election, put on the 
record. Kemp v. Potter. 549 

BARRATRY. 

Scel-NSDRAXCE, III. 4. 

BENEFll’E, 

See Clergy. 

BILL, DELIVERY OF, 

See Attorney’s Bill. 

BILLS OF EXCHANGE, 

And see ApriDAViT to hold to Baij.. 
Evidence, II. lo. 

1. The Defendants took a bill accepted 


payable at the Haintiffs’, who were 
the drawees’ bankers, and indorsed 
it to their, the Dcfcndsuits’ agents, 
to whom the Plaintiffs paid it when 
due, and seven days after sent it 
as their voucher to the drawee, who 
apprized them that the acceptance 
was forged. Held by three, against 
Chambre .T., that .the Plaintiffs could 
not recover from the Defendants 
the amount which they had thus 
paid them on the forged acceptance. 

Smith and Others v. Mercer and Another. 

Pasrc 97 

2. An alien, to whom a bill of ex¬ 
change, drawn on Pnghind by a 
JBritish subject detained prisoner in 
France during war, payable to an¬ 
other British subject detained there, 
is there indorsed by the latter, may sue 
on it in this country after the re¬ 
turn of peace. Antoine v, Morshcad. 

237 

3. The payee of a bill of exchange 

presented it for acceptance, which 
was refused: the payee flid not give 
notice to the drawer, and indorsed 
over the bill, without notice of the 
refusal to accept. The ind(;rsee being 
again refused acceptance, held tliat 
the indorsee might still recover on 
the bill against the drawer, notwith¬ 
standing the laches of the payee. By 
three against Chambre 3. O'Keefe v. 
Diuvi. 305 

4. It is no defence to an action on a 
bill of exchange, that the i‘lainlilF 
.sues in trust for an alien enemy. 
Daubuz V. Morsheadf Bart. 332 


b6nd, 
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CHAIIITABLE USES. 643 


BOND, 

And see Avebment. Pleading, IV. *1. 

1, In debt on bond given to the ob¬ 
ligee, conditioned for payment of 
an annual sum to the wife of the 
obligor, a breach assigned in non¬ 
payment of the annual sum to th(*- 
obbgee is ill. Lunn v. Payne. 

Page 140 

2. Upon bond conditioned that u col¬ 

lector of poor-rates shall render an 
account of monies received, after 
general performance pleaded, in as¬ 
signing a breach that he ilid not 
render an account, senihle, that it is 
necessary to a\ er tliat he received 
monies to be accounted for. Sena 
anti others v. IVright. 45 

BROKEK, 

Str InSI'KAXCE, VI. Al CTUlMiEIS, 1. 
Goods, contkact fob sale of. 

BULLION, 

Sec Freight, 7- Ship, 5. 


c 

CANAL COMPANY. 

A canal act gave a higher tonnage 
for light goods than for heavy goods. 
If a jury find that certain giKicJs 
were heavy goods when the act ])as- 
sed ten years’ Subsequent consent 
of the couutiy to consider tlic same 
species as light goods, will not cn- 
iitlc the canal company to demand 


for these the toll on light goods. 
Staffordshire and Worcestershire Ca¬ 
nal Company v. Trent and Mersey 
Canal Company Page 151 

CAlllllEll, 

See FnEif.'iiT, 7- Snip, 5. "Work and 
Labour, 1. 

CASliS — ohserr.rd on, questionedf ex¬ 
plained, or over-ruled. ' 

Allingluim v. Howcr, (2 Bos. & Pull. 

Blakcy v. Porter, (ante, 1. 38(>.) ,>04 

Bowen v. Ashley, (I New Rep. 274.) 

17.5 

Law i’. Ibbotson, (5 Burr. 27 ' 22 .) 200 

Price V. Neal, (3 Burr. 13.“) 1. and 1 
Bl. .'590.) 81 

Roberts v. Read, (IG East, 21G.) 

40, n. 

Schimincll v. Lousada, (4 Taunt. 69.5.) 

90 

CERTIFICATE, 

See Clergy. 

CHANCERY, 

.Sr^BAiLDOND, 2, New Trial, 2. 

/’ ’ CIIARll'ABLE USES. 

1, A grant of lands in trust perpe¬ 
tually to repair, and, if need be, 
rebuild a vault and tomb standing 
on the land, and iiermit the same 

* to be used as a family ^ault f(;r tbe 
donor and her family, is not a cha¬ 
ritable use within the statute 9 G. 2. 
c. .36. _ , 359 

2. If there be in a deed one lirait.ation 
to an use which is a charitable use 

within 
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CLERGY. 


ivithin the statute 9 G. 3. c. 3ft., 
that statute does not therefore avoid 
other limitations in the same deed, 
which are not within the act. Z>oe 
dcni. Thompson v. Pitcher. 

• Puge 359 

CHARTER-PARTY, 

Sec D£KD, 4. 

CHURCHWARDENS, 

See Clergy. Money had and re¬ 
ceived, 3. 

CLERGY. 

And see Tithes. 

1. A private act annexed the rectory 

of J{. to the deanery of Itljidsor, 
and recited that the necessary resi¬ 
dence on the deanery, and the Dean's 
attendance on her Majesty, as Re¬ 
gistrar of the Order of the Garter, 
would oblige him to be often absent 
from //., and the act compelled him 
to appoint a stipendiary curate con¬ 
stantly resident at H. Semite that 
this, withbut more, conferred an ex¬ 
cuse for non-rcsidcnce at //., al¬ 
though in the subsequetit act. 43 
G. 3. r. 84., imposing resident on 
all bencfli'cs not tliercin except!^*, 
this is not enumerated as a ground of 
exemption or of licence. 48 

2. Where a private act unit/ed** 
and “ annexed" a rectory in the 
diocese of O, to a deanery in 
diocese of S., and dispensed with 
any presentation to the Dean, but 
left institution and induction still 
necessary, held, that the licence 
from the Bishop of O, for non-re¬ 


sidence on the rectory was neces¬ 
sary, as well as a licence for non¬ 
residence on the deanery from the 
Bishop of S, Page 48 

3. Where the defendant had first ruled 
the Plaintiffs to discontinue an ac¬ 
tion for non-residence, on a noti¬ 
fication of exemption, which the 
plaintiffs had agreed to admit, and 
traverse the title, held, that the 
defendant might afterwards have 
another rule to discontinue as to 
the same benefice, if he could shew 
a sufficient ground. JVright v. Legge. 

ib. 

4. It is no ground within stat. 43 G. 3. 
c. S-l. .V. 19. for a licence of non¬ 
residence ujion a benefice in one 
diocese, that a bishop of another dio¬ 
cese has licensed the incumbent’s 
non-rcsidcnce on a benefice within 
that diocese, because he had no 
house on that benefice, and lived 
witiiin two miles thereof, and did the 

, du,ty. 

5. And a licence granted on that ground 

Avould not be valid without the al¬ 
lowance of the archbishop, under 
.f. 20. ib. 

6. Tlic non-rcsidcnce on one benefice 

under n licence from the diocesan 
thereof, is nut equivalent to actual 
residence thereon, so as to excuse 
the incumbent’s non-residence on 
another benefice. ib. 

7. Therefore a bishop’s retrosjiective 
certificate that he would have grant¬ 
ed a licence of non-residence, be¬ 
cause the incumbent was perform¬ 
ing the duties of another bene¬ 
fice, within two miles of which he 
lived by licence from another dio¬ 
cesan. 
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ccsan, not being tillowcd by the 
archbishop, is void. Fagf .Vi 

8, But is good with the archbishop’s 
certificate, though the latter begranted 
after 1st July 1814. v. 

Flamank. ii’ 

{). If a clergyman who has two livings 
resides within one of the parishe.s, 
wherein tliere is no house of resi¬ 
dence, it is a sufiicient residence 
there to exempt him, without li¬ 
cence from the bishop, from jicnal- 
ties for not residing on his other 
benefice. IDS 

10. No licence is necessary for non¬ 
residence in the parsonage-house of 
a parish wherein there is no such 
house. Ib. nijiitif V. Sinilliies. ib. 

11. A practice liad prevailed during 
the incumbency of several vicars, 
that upon the burial of any stranger 
in tlie parish of II. certain fees 
slioidd be paid, of which the vicar 
took one moiety, and the church¬ 
wardens the other for the use of 
the poor. Tlie foes were paid 
the sexton, who paid over (Ijc moie¬ 
ties to the respective parties. A 
new vicar refused to accede to 
tliis arrangement, he buried several 
.straiiger.s, and jirocnred the sexton, 
to whom the foes were paid, to jiay 
over the entire fees to liiinself. 
Held that the cburchwardcus might 
recover from the vicar one moiety, 
as money had and received to their 
use. Liltlewood v. Il'iltiams, C’lerk. 

377 

• COMMISSIO.N, 

Set pB.tCTicK, 3. 


COamiSSION DEL CREDERE, 
See Insubancb, VI. 

COMxMON RECOVERY, 

See Fixes and Recovkkiks, Pbac- 

TICE OF I'.VSSIXO, ‘AND FlNKS AND. 
ReCOVEHIES, AnEXDMKXT OF. 

COMPRISE, 

Jmi see Fixes axi> Recoveb ies, 
Phacuck of passixo, 1. 

Semble that by the grant of lands in 
a vil!, only those lands will pa.ss 
which lie in a vill heaving a difforent 
name from the parish. Cottfrel, 
P/amlifl'; Fianklin and li'ife, De~ 
fvrciuhfs. Pagers 

CONSIGNOR AND CONSIGNEE. 
See Fkehjht, I.vsi'kaxce, Pi.kadixc, 
IV. 3. 

CONTE.MPT, 

See Abbitb.vtiox. Baii.buxd, 3. 

CONVEYANCE, 

Sec Deko. P.vwxr.E. * 

. • CONVOY, 

See tvM'KAXCE, I. .S. 

m 

COP’i', 

See Fixe, PKAcricK of pas.sixg, *2. 
Dkku, 4. 

. COPYHOLD, 

And see Stewaho. 

Ihere is no general custom for all copy- 
holds. Everest V. Ghjn. 435 


CORPO 
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COVENANT. 


COURT OF REQUESTS. 


CORl*ORATION, 

See Deed, 5. 

COSTS, 

See Insolvent, Practice, VIII. Ju¬ 
risdiction. JuDUMENT. Court or 
Requests, 1. • 

COVENANT, 

^»d see Freight, Practice, V. 3. 

1. The lessee of a public house cove¬ 
nanted to buy of the lessor all the 
malt he should brew into ale or 
beer, or otherwise use therein; and 
the lessor covenanted to deliver on 
request sufficient good, well dried, 
marketable malt, for the use of the 
Defendant in the demised premises, 
and that at a market price, but if 
the Plaintiff should neglect so to 
do, the Defendant might purchase 
of any others. In an action for 
buving malt of others, a plea that 
the Plaintiff for a lung time would 
not deliver good malt, but delivered 
divers quantities of bad malt, whereby 
the Defendant was in danger of 
losing his custom, and therefore 
bought inalt of others, was held 
ill on demurrer. Weaver v. Sessions. 

'• Page, 154 

A lessor possessed of considgjiblc 
freehold and leasehold property 4^- 
ing together, covenanted in a lease 
of parcel, * that if he, his heirs or 
assigns, should, during the term, 
have any advantageous offer for the 
disiMising of a certain adjoining 
freehold parcel, he, the lessor, his 
heirs or assigns, should not dispose 
of the same without previously 
jnaking an offer of that parcel to 


the lessee, his executors, adminis¬ 
trators, or assigns, at live per cent. 
less than tliat offer. The lessor 
sold his entire property, including 
the demised land and the adjoining 
parcel, for an entire consideration, 
in one entire contract, without 
offering the parcel to the cove- 
mmtcc. Held that this was no 
breach of the covenant. Page 224 

3. Held that the covenant did not 
enure to the assignee of the lease, 
though named. Collinson v. Letisom. 

ib. 

4. A covenant not to sue one of two 

joint debtors does not operate us a 
release to the other, Hutton v. 
Ei/re. 289 

COURT, 

See Witness, 4. Bailbond, 1. 

COURT OF COMMON PLEAS, 

See Penal Action, 2. 

• # 

C0T;RT OF CHANCERY, 

See SuRRiFF, 4. 

COURT OF REQUESTS, 

See Jurisdiction. 

Although the sum for whi<-h a Plaintiff, 
subject to the jurisdiction of the 
London Court of Requests, sues in 
a Court at Westminster exceed 
yet if he recover a less sum than .51. 
he is subject to double costs by the 
statute 39 and 40 G. 3. c. 104. s. 12. 
Younger v. WUsby, * 452 

DAMAGEvS, 



DEBT. 


DEED. 


D 

DAMAGES, 

See Actios upon tiik Case. Ami 
Fueight. 

DEATHS. .'ilS. 517. 
DEBT, 

/Ittd see AMKXiMtKNT AND Akdithatiox. 

A creditor receiving money without 
any .specific a])prupriatiun by the 
debtor may ascribe it to the pay¬ 
ment of a prior and purely equitable 
and sue him at law for a 
subsequent legal debt, liosanquet 
V. Wray. Page 597 

DECEIT, 

Sec Pi.EAbEM, HI. (». IV. 4. 

.DEED, 

.‘Ind see. Pawnte, I. Vaiiiance, 
I, *3. • • 

1. The Court cannot amend a deed. 
Sleet, Dcmundnnt. H5 

‘Z. Inspection refused to PJaint.lT in 
rcidevin of a deed to which he 
was no 'party, as.signiiig to the 
avowant the reversion of tjic de- 

nused premises. Brown v. Rose. 

‘JS3 

3. Semhle that by the grant of lands 

in a vill, only those lands will pass 
which lie in a vill bearing a diflereni 
name from the j)arish. (JoUen-l, 
Plaintiff. 2Sr> 

4. Where two parts of an indenture 
of charter-party were supposed to 


047 

liave been interchangeably executed, 
and the part of which the master 
of the chartered vessel had the 
custody, was lost at sea with the 
ship, the. Court would not compel 
the charterer, being sued thereon, 
to grant inspcotuui and a copy 
of the other [lart, for the pur-' 
I>nse of the Plaiiitifr’.s declaring 
w'ith certainty. Street v. Browne 

Page 302 

5. A corporation named “■ The War- 
deir and Poore of the Hospitull of 
the Ifotie Triniiie in Croydon, of 
the I'oundation of John Whilcgift, 
Archbishop of Catilejbnry," con¬ 
veyed land under the land-tax re¬ 
demption acts by the name of the 
“ ^l^ardcin and Poore of the Hos- 
pitall of the Holic Trinitie in 
Croydon." The purcluiser paid the 
vendors the purchase-money in dis- 
ch.argc of the costs of sales of other 
lands made by tlie vendors for the 
redemption of the land-tax. Held, 

1 that the variance in their name 
was not material; 2. that they 
might raise money by a Latter sale 
for the costs of fowncr sales; 
3. that at all events this w'as a 
nustalvc •or inadvertence cured by 
tlj;, statute 54 G. 3. c. 173. s. 12. 
tdmnjdon Ilosjytal v. Farley. 407 

6. Lands in the occupation of .1. B, 

and C.” intended of the# several oc- 
cup.ations of B. and C. ilior^wn 
v. Edwards. 394 

DEFENDANT, 

See Actiov cpon the Case. Axn 

Pit-ACTICE, II. 


DEMUR 
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DPIVlSfe. 


DEVISfi. 

DEMURRER. 

See JUDGMEXT, LiUEIi, pKACTXCE, IV. 

DEVISE. 

Hliat Estate passes by what Words. 

1. Devise to my wife A. all my 

• real and personal estate, she first 

payings my just debts and funeral 
expellees; and after her decease 
to the heirs of her body, share and 
share alike if more than one; and 
in default of issue, to be lawfully 
begotten by me, to be at her own 
disposal: there being children of 
the testator and his wile, held 
that the wife took only an estate 
for life, with remainder to all the 
children as tenants in common in 
fee. Gretton and Others v. Howard 
and Others. Page 94 

2. Deidse of a fee>simple estate e.^- 
pectant on the decease of B. to 
trustees and their executors, to rc- 

• ccive and apply the rents to the 

maintenance and advancement of 
six of the testator’s children till 
the youngest was twenty-one, and 
then to his said six children and 
the survivors and survivor of them, 
their heirs and assigns for ever, 
as tenants in common.* Heidi that 
all such devisees ns survived* the 
testator took on *'his deceole* ta 
vested estate in fee in common. 
Edwards {i. Symons. 213 

3. Devise to II. S., my brother’s son, 
to hold to him and his heirs, and 
in case my brother and his qon 
should happen to die having no 
issue of either of their bodies, 
then to J. Clerk and his heirs. 
Tbis 19 not a defeasible fee-simple 


in It. S. the son, with an executory 
devise over, but an estate tail. 

Page 263 

4. Whether a devisee in remainder 
can maintain a writ of intrusion ib. 

5. Or a writ to be framed on the 

statute of Westminster the 2d in 
the nature of a writ of intrusion, 
tjurere. ib. 

6. Devise in fee, with an executory 

devise over, w’hcther the fine of 
the devisee in fee shall bar the 
executory devise over, quare. Ro- 
tnilly V. James. j ib. 

T. Devise of all testator’s free lands 
at C. or K. to E. his wife for life, 
and after her decease to his son 
1. P. and his heirs tor ever; if it 
should happen that his son f. 
should die unpo.ssest of them or 
without heirs, the testator gave 
them to his daughter S. P. and 
her heirs. Held that J. P. took 
an estate tail, remainder to his 
sister S. Doe v. Jiluck. 485 

8. IJevise of all the testator’s free¬ 
hold lands, tenements, tythes, he¬ 
reditaments, and premises in the 
parish of Ji. to trustees for lOOO 
years, in trust to raise 500Z.; and, 
subject to that term, he devised 
all his said freehold lands, &c. to 
the, testator's wife for her natural 
life, sans waste; remainder to his 
2d son T. A. for life, sans waste j 
remainder to trustees to support 
contingent remainders; remainder 
to the lirst and other sons of A. 
in tail male; remainder to the 3d 
and other after-born sons of tfie 
testator (except his eldest son) in 
toil male; and if the testator should 

have 
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have no third son, or when his son 
T. A., or any of his sons except 
H. U. A.f should succeed to a certain 
estate entailed on T. A. by an uncle, 
the testator devised his said freehold 
estate in the parish of B. to his 
daughters F. and C, and any other 
daughters he might thereafter have, 
to take os tenants in common. Held 
that the daughters took a fee. 
Utkwatl v. Bryant. Page SI/ 

9. The word estate, used in the opera¬ 

tive clause of a will, although refer¬ 
ring to locality, conveys a fee-simple, 
unless there is in the will other matter 
to control that signification. Randall 
V. Tuchin. 410 

10. Devise to T. C. of various houses, 
described by situation, abuttals, di¬ 
mensions, and occupiers, all which 
estates, being copyholcf of the manor 
of K., I devise to T. C. for life, 
.‘ind after his decease, to his son 
M. C." Devise to M. P. of various, 
other houses and premises similarly 
described, including the tVhite Bear 

« public-house, and abutting on the 
copyhold estate before given, all 
which said estates being copyhold of 
the manor of JST., I devise to M. P. 
for life, and after her decease, to her 
son Af- R, and I order that so long 
as tv. P. shall choose to live in the 
public-house and keep the same in 
good repair, he shall not be charged 
more than his present rent. And 1 
devise to M. P. the son, all my free¬ 
hold estate, situate, &c. And 1 bc- 
queijth to S. Q. and H. his wife, and 
the survivor, the sum of 5s. per week 
Voi.,VI. 


out of the estates bequeathed to 
ilf. P. and M. P." Held that M. P' 
the son took on estate in fee in the 
copyhold. Randall V. Tuchin. 

Page 410 


DEVISEE, 

See Dbvise, 4, 5. 


E 

EJECTMENT, 

See Devise. 

ELEGIT. 

Semhle that tenant in elegit may enter 
by virtue of the writ of elegit with¬ 
out a prior judgment in ejectment. 
Rogers v. Pitcher, 203 

ENEMY, 

See Amen Eneuy. 

EQUITY, , 

See P.\YMENT. New Tbiai,, 2. 

i * ERROR, 

And see Infant. • Interest of Money, 
^Judgment, 6. 

The Court gave interest on affirmance 
in error of a judgment for the pro¬ 
ceeds of stock fraudulently sold Out 
by one holding a power of attoniey 
to sell. Mitchell v. Miniken. 117 


ESCAPE, 

See Shekipf. 

2X 


ESCROW, 



EVIDENCE. 


E8GKOW, 

See Fawksb. ' 

EVIDENCE, 

I. 0/ the Competency of the fVit- 
nessee. 

II. 0/ the Evidence of particular 
Facts or Averments. 

111. Secondary Evidence, when ad¬ 
missible. 

1 . 

See Judgment. Widd. 

II. 

And see Attbstino Witnesses. In- 
BUBANCE, III. 5. FeEADING, III. 

1 . p. and fF. being general partners 
under the firm of D. and Co., and 
P. and Co. taking a share with three 
others in a particular adventure, 
which D. and Co. manage, and in¬ 
sure for the account of D. and Co., 
it is a latent ambiguity, to be exr * 
plained by evidence, whether the D. 
and C 04 for whose account the in- 
suraaM is made, means D. and IV. 
only, or all who are partners of D. in 
that particular adventure. Carjuthers 
-V. "Sheddon. , Ffige 14 

S. The allegations in a rule of court'do 
opt peove the facts allied. fVood- 
rojfp, q. t. V, WUUams. 19 

3 * In replevin, proof of payment of 
rent to the avowant, is primft facie 
evidence that he is the owner of the 
land. 202 

>#.!Eut in a epe where the plaintiffs 
did not or%inally receive the pos- 
...WWiiia of the land from the avow¬ 


ant, it is competent to the plaintiff to 
rebut the titie of the avowant, by 
shewing that he paid rent under cir¬ 
cumstances which did not entitle the 
avowant to the rent. Page 202 

6. And such evidence may be given on 

the issue non tenult modo et formd. 
Rogers v. Pitcher, *6. 

. 6. A statement by a debtor made to an 
executor, that the testator alwuys 
promised not to press the defendant 
for a debt, is not evidence to prove a 
promise to pay made to the testator 
within six years. Ward and Wife v. 
Hunter, 210 

7 . On a warranty of prime singed bacon, 

evidence is not admissible of a prac¬ 
tice in the bacon trade to receive 
bacon to a certain degree tainted as 
prime singed bacon. 446 

8. Nor of a practice to preclude the 
purchaser from all remedy, if he does 
not discover and point out the defect 

* by an early day. Yates v. Pt/m. ib. 

9. Where proclamations appeared to be 
duly indorsed on a fine, but no other 
evidence was given of their having 
been made. Held, that the proclama¬ 
tions were not proved. Doe v. Black. 

, 485 

10. Where a person produces notes 
issued by bankers since become bank¬ 
rupts, and proves that payments were 
made to him to that amount in notes 
of that bonk shortly before the bank¬ 
ruptcy, that is evidence to be left to 
a jury, whether he did not hold these 
identical notes at the time of the 
bankruptcy. Mom v. Height, 6 I 7 

. HI. 



III. 

See Attbstino Witnesses. 

EXECUTION OP POWER, 

See Attbstino Witnesses. , 

EXECUTION, 

See Sheriffs. Fractiob, VI. 

EXECUTOR AND ADMINIS¬ 
TRATOR, 

See Amenduent, 3. Attesting Wit¬ 
nesses. Pleading, I. 

EXPORTATION, 

See Insurance, 1. 3. 


F 

FELONY, 

See Forgery. 

FIERI FACUS, 

See Practice, VI. 

FINE. 

1. Devise in fee, with on executory de¬ 
vise over: whether the fine of tlie 
devisee in fee shall bar the executory 
devise over, quare. Romill^ v. James. 

Page 263 

3. The proclamations on a fine are not 
proved by production of the cyrograph 
whereon they are indorsed. Doe on 
the demise of Hatch v. Blwh, 487 


FINES, Ac. 661 

FINES AND RECOVERIES, 

PRACTICE OF PASSING, 

And see Evidence, II. 

1. The court permitted a fine mr coa- 
eessit to pass, which comprhsed an' 
estate for the lives of two and the 
survivor, and a contingent reversion 
in fee in the same tenements, on the 
failure of issue of the conusors. 
Prideam, Plaintiff j Gifford Deforci¬ 
ant. Page 31 

3, The praecipe and concord of a fine 
being lost, the Court permitted them 
to be supplied from the copy thereof, 
which had been left with tiie clerk 
of the Chief Justice signed by the 
parties, and the fine to be perfected. 
PMis V. Johnson. 231 

3. 'Where the vouchee's warrant of 
attorney in a recovery, omitted in 
the body of the warrant to express 
against whom the plea of land was 
brwjght wherein the attorney vras 
made, but by the prsecipe engrossed 
at the head of the warrant of attor¬ 
ney it appeared who was the de¬ 
mandant, the Court held, that the 
authority, must refer to that plea 
described by the praecipe, and per¬ 
mitted the recovery to pass. Forster^ 

* Demandant. 373 

4. The Court will not on the last day 
of term, receive a motion dither for 
amending or for passing fines or 
recoveries. Fox, Demandant. 653, 

• perperdm pro 632 

5 . Fine permitted to pass, where .the 
Christian name of one party had been 
interlined after acknowledgmmtt by 
another party. Clarke and Others^ 

3X3 Conusors ,* 
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FINES AND RECOVERIES, Sec. 


Conusors; Barrow and Another, Conu- 
sees. Page 596 

FINES AND RECOVERIES, 
AMENDMENT OF. 

1. Where the concord of a fine by mis¬ 
take varied in the number of mes¬ 
suages from the writ of covenant and 
prsecipe, the Court refused to amend 
it in fieri and pass it, as being the 
agreement of the parties, who were 
still alive, unless they should all re¬ 
acknowledge it after the amendment. 
Clutlerbuck, Plaintiff; Brabant, De¬ 
forciant, 1 

,2. The Court will not amend a fine by 
so increasing the number of acres of 
the several qualities of land therein 
comprized, as to comprehend the 
whole of the premises under each 
quality. Bartram, Plaintiff; Totone 
and Another, Deforciants. 58 

3. The Court permitted a fine to be 

amended by the subsequent deed de¬ 
claring the uses. RowUU and Another 
V. Orleb^r. 73 

4. The Court cannot amend a deed to 

lead the uses. * 145 

6. Where a vouchee bail, in his ^$truc- 
tions to suffer a recovery and in \he 
deed to lead the uses prepared in pur¬ 
suance thereto, misdescribed the pa¬ 
rish in which cerUun closes were, 
though they were described in the 
deed with truth and certainty in*four 
other circumstances, the Court re- 

. Aised to substitute in the recovery 
grille parish in which the lands lay for 
* 41it parish wuned in the deed and 


recovery. Steele, Demandant; Clen- 
nell. Tenant; Benn, Vouchee. 

Page 145 

6. Fine amended by substituting Old B. 
a lieu conus, for the parish of S., 
there being no such parish. 162 

7- The Court are not induced to amend 
fines by the difficulties raised by pur¬ 
chasers. Shelly, Plaintiff; Miller and 
Wife, Deforciants ; Johnson, Plaintiff; 
Same Deforciants. 162 

8. Where a deed to lead the uses of a 

recovery conveyed land by a minute 
specific description, and afterwards 
added a general description of the 
parish, which was incorrect as to a 
particular parcel, and the recovery 
specified that parish only, the Court 
permitted the parish wherein that 
parcel lay to be added in the recovery. 
Sidney, Demandant; llulme. Tenant; 
Austen, Vouchee. 171 

9. 'Fine of a rent-charge amended by 

substituting lauds out of which it 
issued, for the premises out of which 
the fine erroneously described it to 
issue. Carey, Plaintiff. 276 

10. Where a fine comprized only lands 

lying in the parishes of S. and >s'., 
within a larger district, the island of 
F., the deed so describing the hinds, 
which were in truth within the parish 
of F. in the same district, the Court 
refused to amend the fine by insert¬ 
ing also the parish of F. Cotterel 
Plaintiff. 285 

11. A fine cannot be amended without 

. an 



FINES, &c. 

an affidavit connecting the fine with 
the deed produced to warrant the 
amendment. Fawcett, Plaintiff. 

Page 432 

12. Where the parties intending to 

suffer a recovery of the great tithes 
of near 1000 acres of land, suffered 
the recovery only of a portion of 
tithes issuing out of two closes, the 
Court, with great hesitation, suffered 
the great tithes of the whole to be 
added to the recovery, but refused to 
strike out the portion. Ross, De¬ 
mandant. 489 

13. The Court will not amend a war¬ 

rant of attorney, which is the deed 
of the party. Forster, Demandant; 
Forster, Tenant j Darcy Bolton, 
Vouchee. 373 

14. Where the vouchee’s warrant of 
attorney, in a recovery, omitted in 
the boily of the warrant to express 
against whom the plea of land Wiis, 
wherein the attorney was made, but 
it appeared by the praecipe engrossed 
at the head of the warrant of attorney 
who the defendant was, the Court 
held that the authority must refer to 
tliat idea described by the priecipe, 
and permitted the recovery to pass. ib. 

15. Tlie Court will not amend a war¬ 
rant of attorney, because it is pie act 
of the party. Fox, Demandant ; Ben- 
bow, Tenant; Earl Gower, Vouchee. 

652 

16. The Court will not on the last day 
of term receive any motion either for 
amending or passing recoveries, ib. 

FIRE, 

See iNSt'RANCB, 1. 11. 


forgery, 653 

FOREIGNER, 

See Bills of ExcnAxca. 

FOREIGN ATTACHMENT. 

The Court will not stay proceedings in 
an action commenced here, to abide 
the event of an action in the mayor’s ' 
court, where it is sought to try in a 
foreign attachment the title to the 
same property which is in suit here. 
Smidt and Another v. Ogle, Page 74 

FORGERY. 

An indictment charged that the prisoner 
feloniously and falsely made, forged, 
and counterfeited a certmn promis¬ 
sory note for the payment of money 
which was as follows; ** On de¬ 
mand, we promise to pay Mes- 
dames S. JV. and S. D. stewardesses 
for the time being of the Provident 
Daughters’ Society held at Mr. Papers, 
the Hope, Smithffeld, or their succes¬ 
sors in office, sixty-four pounds, with 
r> percent, interest for the same, value 
received this seventh day of February, 
1815. For F. C. and Co., J. F." This 
is a valid promissory "note within 
the stat. 2 G. 2. c. 25., and the con¬ 
viction fi'as affirmcci. The King v. 
Box . 325 

• • • 

* FRAUDULENT SALE, 

See Bjvnkkvft, 5. Ebror. 

FlUEIGHT, 

Apd see Insurance, 1L 
1 . If the consignee of goods accepts any 
benefit by the carriage, he cannot de¬ 
fend himself from the payment of 
freight on the ground that the goods 

have 
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FREIGHT. 


have been damaged by the master in 
carrying them. Puge 65 

2. Though the damage exceed the 

amount of the freight. ib, 

3. The master a special property 

in the vessel, and may declare for 
the freight of goods as carried in his 
vessel, though he be not owner. 
Shields v. Davis'. ib. 

4 . If, pending an insurance on fireight, 
and a cargo shipped, the vessel be¬ 
comes incapable of bringing the cargo 
home, the master Is bound or not 
bound to repair her, and earn what 
fteight he can on the homeward 
voyage as a salvage for the tmder* 
writers on freight, according as a 
prudent owner, having regard to the 
state of his ship, but without refer¬ 
ence to any insurance on the freight, 
would pursue or not pursue that 
course for his own advantage. 68 

5. Semble that an abandonment of 
fireight to the underwriters on freight 
is impossible and unnecessary. Green 
V. Royal Exchange Assurance Company. 

ib. 

8. Where an entire verdict passes in 
covenant for liquidated freight, pay¬ 
able at a certain dtfte after delivery, 
and for unliquidated damages for de¬ 
tention of the ship, the Court cannot 
sever them in order to give interest 
on the freight. Martin v. Emmote. 

530 

f, Tte master of a storeship in the 
kjl^s service took in the bullion of a 
j p Hw de merchant on freight from 
iSlibraUar' to IVooluich. Hdd that 


GOODS, kt.. 

an action lay against him fbr the 
loss of die bullion. Balchwell v. 
Cooke. Page 577 


G 

GOODS BARGAINED AND SOLD, 

Semble, that after a re-sale of goods by 
a vendor, as upon default made by 
the first purchaser, he cannot recover 
against the first purshaser for goods 
bargained and sold. Hagedom v. 
Laing. 162 

GOODS, CONTRACT FOR SALE OF, 

And see Infant. 

1. A contract for selling and delivering 
oil not yet expressed from seed in the 
vendor’s possession, is exempted from 
stamp duty as a contract relating to 
the sale of goods within the stat. 48 

3. c. 149., schedule, part 1., Agree¬ 
ment, Exemption. fPilks v. Atkin.- 
son. 11 

2. In every contract to furnish manu¬ 

factured goods, however low the 
price, it is an implied term tihat the 
goods shall be merchantable. Loing 
v. Fidgeon. 108 

3. A contract to furnish goods with a 

certain latitude as to the price, as 
saddles at 24s. or 26s. may be de¬ 
scribed as a contract to furnish them 
at a reasonable rate. ib. 

4. The Defendant bought goods by 
auction, upon the condition that 
they were to he cleared away at the 

bvyer’s 



OOODS> &(!. 

buyer's cxpencein fourteen days> and 
the price paid on or before ddivery; 
if any lots remdoed uncleared after 
the time allowed, the deposit money 
should be forfeited, the goods re¬ 
sold, and the loss on resale made 
good by the present purcliaser. The 
broker gave a bought note, which 
allowed fourteen days for receiving 
and delivery. Held, that only the 
buyer had fourteen days to deliver, 
but that the seller was bound to de¬ 
liver instantly. Hag^orn v. Laing. 

Page 162 

5. On a warranty of prime singed 

bacon, evidence is not admissible of 
a practice in the bacon trade to re¬ 
ceive bacon to a certain degree taint¬ 
ed, as prime singed bacon. Yules v. 
Pym, 446 

6 . Nor of a practice to preclude the 
purchaser from all remedy if he does 
not discover and point out the defect 
by an early day. 

7. Under a contract to sell 50 torts tff 
hemp at a price per ton, to be shipped 
from St. Petersburgh or Cronstadt in 
June or July, and the ship’s name 
declared as soon as known j in case 
the ship should not arrive before 31st 
December, the contract to be void j 
the seller is not bound to send all by 
one ship, and having announced more 
to be coming by one ship than the 
fact was, he was at liberty to declare 
the residue to be coming by other 
ships. Thornton v. Simpson. 556 

8 . A contract for the sale of tallow, 
warranted it to be ready for delivery 
from ship or warehouse before 1 st 


IMPAEtANCE. 65$ 

November. Held, that this was equi¬ 
valent to a contract to be generally 
ready for delivery before tliat day, and 
need not be specially averred. Thom-’ 
ton V. Jones .1 Page 581 

GOODS SOLD AN1> DELIl^RED. 

And see Affioavit to aotv to bail, 
and Avctiokeeb. 

1 . One who contracts to build a house, 

furnishing both timber and labour, 
cannot recover for the materials on a 
count for goods sold and ddivered, 
though by reason of a deviation from 
the original plan, the contract is 
superseded as to the price. Cotlerel 
V. Apsey. 322 

2 . Wliere goods consigned to an agent 
to be sold on commission, by a pro-, 
prictor who still retains the absolute 
control over them, have been shipped 
and dispatched, but are not yet ar¬ 
rived, the consignor, pending the" 
voyage, may, in pleading, still de-' 
scribe the sending them as a thing 
future and executory. Smithy. Brown, 

. 340 


I and J* 

ILLEGAIi CONTRACT, 

See Ix5URA\CK, I. 4. 6, 7* 

IMPARLANCE. 

MTiere a writ is returnable on the last 
return-day of one term, the jPlaintiff, 

wno 





IMPARlfANCE. 


INSURANCE. 


who is not bound to declare de bene 
esse, is under no compulsion to de* 
clare before the essoign-day of the 
next tormj and therefore the De¬ 
fendant is not entitled to an imparl¬ 
ance. Kentv. Fates. Page261 

c 

INDICTMENT, 

See FoaoESY. 

INFANT. 

The trading; contract of on infant is not 
void, but he may enforce it at his 
election. Bruce v. Warwick. 118 

INQUIRY, WRIT OF, 

See Notice. Peacticb, IV. 1.8. 

INSOLVENT, 

And tee Witness. 

1. The Court will not prevent one who 
has assigned his property under an 
insolvent act, from suing for a debt 
due to hin\,before his assignment, the 
assignee refusing to sue. 123 

S. Nor wiU the Court compel .the 
Plaintiff to give security for costs. 
Snow V. Townsend. «. 

« 

9 . A Defendant taken in execution in 
Trinity vacation, under a writ of 
capiat ad satit/aeiendum returnable in 
Miehaelmat term, if he applies for bis 
discharge under 32 G. 2. c. 28., ip 
Hilary term following he is in due 
time. Nichollt V. Neilton. 493 

a prisoner has been remand- 
' by Uie insolvent debtors' court for 


'* not satisfactorily answering, the court 
in which he is committed 'will not 
refuse to inquire into the case on his 
being again brought up before them. 

Page 493 

5. A Defendant may be holden to bail 
upon a promise made after his dis¬ 
charge under the insolvent act, to 
pay a debt contracted before his dis¬ 
charge. Horton v. Moggrvl^e. 663 

INSURANCE. 

I. Of the Validity of the Insurance.' 

II. Of the Effect of a valid Insurance. 

in. Of the Acts of the Insured. 

IV. Return of Premium. 

V. Of the Construction of particular 
Expressions in a Policy. 

VI. Of the relative R'^his of Assured^ 
Broker^ and Underwriter. 

I. 

And see Pleading, III. 5. 

1 , The conditions of a life-insurance 

required a declaration of the state of 
the heidth of the assured, and the 
policy was to be valid only if the 
statement were free from all misre¬ 
presentation and reservation: the 
declaration described the assured as 
resident at Fisherton Anger ; she was 
then a prisoner in the county gaol 
there. Held, that it was a question 
for the jury, whether the imprison¬ 
ment were a material fact and ought 
to have been communicated. Ilugue- 
nin V. Rayley. 186 

2. The Plaintiff having one of seve¬ 
ral warehouses, next but one to a 
boat-builder’s shop which took fire, 

ron 



INSURANCE. 


667 


on the same evening, after that fire 
was apparently extinguished, gave 
instnictions, by an extraordinary con¬ 
veyance, for insuring that warehouse, 
then having others uninsured, but 
without apprizing the insurers of 
the neighbouring fire. Though the 
terms of insurance did not expressly 
require the communication, held 
that the concealment of this fact 
avoided the policy. Bufe v. Turner. 

Vage 338 

3. A licence to export to an hostile 
country was to continue in force for 
exporting until the 10th of Septem^ 
her. The ship cleared at the Custom 
House in London on the i^th Sejttem- 
her, and on the 12th received her 
clearing note at Gravesend. No evi¬ 
dence being given by the assured to 
account for the delay, held that the 
ship hail not exported the cargo be¬ 
fore the 10th, and that the insur¬ 
ance was void. Williams v. Marshall. 

390 

4. It is gross negligence in an* insur¬ 
ance broher employed to insure goods 
from a certain point in their voyage 
home, to eflect a policy at and 
from that point, " bcginuiiig the 
adventure from the loading thereof 
on board.” Park v. Hammond, 

• 495» 

Wliere an assured, licensed to ex¬ 
port l.^O barrels of gunpowder, which 
was prohibited by proclamation un¬ 
der a statute, exported 300 barrels. 
Held that he might recover the value 
of the 150 barrels licensed. Keir v. 
Andrade. 498 

6 . The master of ship drew a bill on 
his owners for supplies for the ship. 


and wrote on the bill, ** If this be 
not honoured, the holder will insure 
the amount, and place the premium 
to the drawer's account.” The bill 
being dishonoured, the holder in¬ 
sured the ship for three months, 
and declared interest in the bill, 
which was to be sufiicieut proof of 
interest. Tlie ship was lost after 
the three months. Held that the 
holder of the bill was authorized 
to insure for his own benefit, and 
was warranted in insuring for three 
months, and that he might recover 
the premium against the drawer. 

Page 234 

7- Whether such an insurance be void 
within stat. 19 G. 2. c. 37., guare. 
Tasker v. Scott. 234 

8 . Where a trader shipped goods for 
Cagliari on board a general ship, 
represented as sailing with licence 
and without convoy, and bound for 
Gibraltar, Cagliari, and Majorca, 
which had a licence to sail without 
convoy, to Gibraltar ovA.y, and sailed 
from Gibraltar without convoy or 
licence, an officer being appointed 
there to grant licences under cer¬ 
tain circumstances. Held that an 

‘ insurance of such goods by the 
shipper was void. Darby v. Newton. 

• ^ 544 

9 . A person who has several interests 
in a cargo, viz. ns pactner in 7-16ths, 
as consignee of the whole, and as 
having a lieu on the whole for ad- 

> vances, may protect them all by 
one insurance, without expressing in 
the policy the number or nature of 
his interests. Carruthers v. Sheddon, 

14 

II. 
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ITfldei* ^ atenMent that after loading 
the cargo the ship sailed on the 
voyage and ^ais lost, the Plaintiff 
cannot recover on proof that the 
ship before she fiad half h«r cargo 
' on board, was driven from her mOor- 
iogs and lost. AHtbol v. Bristow, 

Page 4G4 

III. 

1. In aii insurance upon a voyage to 
the Southern Whale Fishery, dur¬ 
ing the ship's stay and fishing, and 
at and from thence back to London^ 
eemhUf that if the ship sends home 
by another vessel a part of what 
•she has taken, and continues her 
' fishing, the adventure is not ended 
by her shipping such part for Eng- 
land. And it clearly is not thereby 
terminated, if the part sent home 
consisted of damaged skins, which 
would, if kept on board, have 
damaged the residue of the cargo. 
Phiitips and Another v. Champwn. 

. 3 

fi. The seizure and sale of a vessel 
' by a neutral state, no sentence of 
condemnation being shewn, does not 
change the property. Therefore^ 

■ where, in sjjch a case the muster • 

• had re-purchased the vessel, though 

• he acted without authority from the 
assured, who reftised to accept the 

- ship or iepSy him the price, the 
awureds who had not abandoned,* 
were not permitted to recover for 
.a total loss. WiUmv. Forster. 

$f. If pending an insuraaee on freight 
and a cargo shipped, the vessel 


becomes incapable of bring^ the 
cargo home, the master is bound 
or not bound to repair her and earn 
what he can on the homeward voyage 
ns a salvage for the underwriters 
on freight, according as a prudent 
owner, having regard to the state 
of his ship, but without reference 
to any insurance on the freight, 
would pursue or not pursue that 
course for his own advantage. 

Page 68 

. Semble, fiuit an abandonment of 
freight to the underwriters on freight 
is impossible and unnecessary. Green 
V. Royal Exchange Assurance Com¬ 
pany. ib, 

I. Where the master of a vessel, con¬ 
demned for a breach of blockade, 
swore he was bound for another des¬ 
tination, held that this did not so 
disaffirm his owner’s privity and con¬ 
sent to the breach of blockade, as 
to enable the Plaintiff to recover os 
for a loss by barratry. Everth v. 
Ilamam. 375 

I. An assured is entitled to a reason¬ 
able time for acquiring a foil know¬ 
ledge of the state of a damaged cargo, 
before he is bound to elect, whether 
h||S shall abandon to the underwriters 
as for a total loss. 3Ki 

. Wherfe a cargo of sugar damaged 
by sea-water came into an English 
port on 20th January, began to be 
unshipped and examined on 21st, 
but the assured did not receive the 
complete report of the survey till 
7 th January, held that an abandon¬ 
ment on 7th January was made 
within a reasonable time, though 
the Plaintiff had in the meantime 

content- 
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fcottiemplated that the loss would 
be partial, and that the adventure 
mig'ht he pursued. Gemoa v. Rnynl 
Exchange Asturance. Page 383 
8. Insurance ** against all the damages 
which the plaintiffs should sulFer 
by fire ” ** on stock and utensils 
in their regular built sugar-house,*' 
docs not extend to damage done 
to the sugar by the heat of the usual 
fires employed in refining, being ac¬ 
cumulated by the extreme mismn* 
nagement of the Plaintiffs, who in¬ 
advertently kept the top of their 
chimney closed. Austin v. Dreme. 

43« 

IV. See VI. 2. 

V. 

1. The warranty to ** depart ” before 
a certain day, which is used by tlie 
Royal Exchange Assurance Company 
in their policies, does not mean merely 
to break ground, but fairly* to‘set 
forward upon the voyage. 241 
•2. Therefore, where a ship in com¬ 
plete sea-readiness weighed anchor 
with some little prospect of more 
favourable weather, but in half an 
hour was beaten back, and came 
to anchor within the bar, half it 
mile nearer to the sea than the place 
of loading, held, that this was 
not a departure within the warranty. 
Moir V. Royal Exchange Assurance. 

241 • 

VI. 

1. The several underwriters on the 


same policy have such a community - 
of interest in the subject insured, 
that if they all agree to refer the 
demand of the assured on that policy, 
one stamp for the agreement to re¬ 
fer, and one stamp for the award 
are sufficient. Goodson v. Forbes, 
Same v. . . Page I 7 I 

!. After the death of an underwriter, 
a broker who has an account open 
with him for premiums due to the 
latter, and has Imd an authority to 
receive returns of premium for him, 
and place them to his credit, can¬ 
not longer receive or retain any 
further returns of premium, but is 
bound to pay over to his executors 
the amount of all premiums due at 
his decease, without setting off the 
returns. Housloun v. Robertson, 

448 

1. It is gross negligence in an insur¬ 
ance broker, employed to insure 
goods from a certain point in their 
yoyagokhome to effect a policy ** at 
and from" that point, beginning 
the adventure from t^ploading there¬ 
of on board.” Park v. Hammond, 

493 

4. SemhlCj that an insurance broker 

'* cannot set off against premiums 

due to the assignedTof a bankrupt, 
on policies underwritten by the 
bankrupt, losses which occurred be¬ 
fore the bankniptcy, though the po¬ 
licy was effected in the broker’s name 
as agent. Baker v. Langhorn. 519 

5. If an insurance broker debit the 
un derwriter with a loss, and take his 
acceptance for the balance of account 

between 
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between broker and underwriter, 
payable at a later date than the 
time when the loss would be pay¬ 
able in cash, the assured may main¬ 
tain an action against the broker 
for money had and received. 

Page 1 lO 

6. Though the acceptance was dis- 
honomed, and the broker never re¬ 
ceived any money. Wilkinsoa v. 
Clay. no 

INTEREST OF MONEY. 

1. The Court gave interest on affirm¬ 
ance in error of a judgment for the 
proceeds of stock fraudulently sold 
out by one holding a power of at¬ 
torney to sell. Mitchell v. Miniken. 

117 

% On the execution of a writ of en¬ 
quiry, a sheriff's jury ought to give 
interest in such cases where the 
courts at Westminster would allow 
it. 346 

3. Interest given on affirmance of a 

judgment in an action on*an attor¬ 
ney’s undertaking to pay debt and 
taxed costs *on or before a day cer¬ 
tain. - V. Edmunds. 346 

4. Where an entire verdict passes in 

covenant for liquidated freight, pay¬ 
able at a certain date efter delivei^, 
and for unlk|Uidated damages fur 
detention of the ship, a Court of 
error cannot *'sevcr them, to give in¬ 
terest on the freight. Martin v. 
Eamote. 520 

« 4 

INTRUSION, WRIT OF. 

1. Whether a devisee in remainder can 
maintain a writ of intrusion. 


2. Or a writ to be framed on the sta¬ 
tute of Westminster the 2d in the na¬ 
ture of a writ of intrusion, quatre. 
Romilly v. James. Page 263 

JOINT CONTRACT, 

See Money Paid, 4. 

JUDGMENT, 

And see Amendment, Intebxst of 
Money, Fbactice, V. 

1. A Plaintiff who defers proceedings, 

in order to await the decision of the 
Court on a similar question in another 
cause, will not be relieved on that 
ground against a rule fur judgment 
os in case of a nonsuit, unless he 
makes it appear to the Court, in what 
cause the question will arise, and 
what the point is to be decided. 
Wynn v. Bellman, clerk. 122 

2. In opposing a rule for judgment 

as in cose of a nonsuit, upon tlic 
ground that certain doeumentary evi¬ 
dence could not be procured in time 
for the trial, it is not necessary to 
state what the evidence is. Green- 
hill v. Mitchell. 1.50 

3. W^hcrc two of three joint covenantors 

suffer judgment by default on counts 
on several deeds, and the third de¬ 
fends dnd succeeds on some counts, 
the Plaintiff cannot hold his judg¬ 
ment on those counts against the 
other two. 398 

4. In such case neither party is en¬ 
titled to costs on the counts on which 
the Plaintiff fails. Morgan v. Edwards. 

3PS 

5. Although a Plaintiff, subject to the 
jurisdiction of the London Court of 

Recjucs/s, 
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Reqflests, suing in a Court at West- 
ninsteTj claims a sum exceeding 
filf yet if he recovers a less sum 
than &l., he is subject to double 
costs by the statute 39 & 40 G. 3. 
c. 104. s. 13. Yminger v. Wilshy. 

Page 452 

6, Where entire judgment is given 
for the Plaintiff on two counts, one 
of which is bad, the Cotirt may re¬ 
verse it as to the first, and nflirm it 
as to the second count. Everard 
V. Patterson. 

C45, perperdm pro 625 

7. After judgment for Plaintiff on de¬ 
murrer without argument, and gc- 
neral damages assessed, the Court 
will not permit the Defendant to 
move in arrest of judgment on the 
ground that the damages appear to 
be partly given upon a count which 
cannot be sustained, because the 
Defendant had the opportunity oi* 
excepting to that count on demurrer. 
Creswell v. Packliam. 

650, perperdmf>ro^30 

JURISDICTION. 

iSee Ixsoi.vftXT, 4, 

JURY. 

Where a person not summoned on the 
jury, was sworn on a jury sit nisi 
prius in the name of a person for 
whom a summons to serve on that 
jury was delivered, and to whose 
house he had succeeded j the irregu¬ 
larity being noticed before verdict, 
the Court awarded a venire dc novo. 
Dovey v. Hobson. 4C0 


L 

LATENT AMBIGUITY. 

See EviDRNCii, II. 1. 

LE.4SE. 

See Deko. Peeadixc, III. 

LESSOR AND LESSEE. 

Semhlc, that the owner of land, agree¬ 
ing to grunt a lease, does not 
thereby impliedly engage that he 
has a good title to the fee-simple, 
and that he will deliver a written ab¬ 
stract. Temple v. Brown. Page GO 

LIBEL. 

1. It is not sufficient to declare that 

the Defendant published a libel 
concerning the Plaintiff in his trade 
purporting that his beer was of bad 
quality and sold by deficient mea- 
.-'ure; the libel itself ought to be set 
out. • 169 

2. And such a declaration is bad on 
general demurrer. Wood v. Brown, 

ib, 

LICENCE, 

See Ci.eruV. 

LICENCE TO SAIL WITHOUT 

CONVOY, 

Sec Ixsi UAXcE, I. 

• LICENCE TO TRADE, 

See Insukanck, I. 3. 

LIEN, 

See I.NscuANCK, 8. 


tlFE^ 



&c. 

LIFE-INSURANCE, 

See. Insubanoe, I; 1. 

LIMITATION OF ACTIONS, 

See Action, Limitation' or, and 
Etidencb, II. ‘6. 

* LOCAL ACTION, 

See Action on the Case. Venue. 

LORDS’ ACT, 

See Insolvent. 


M 

MASTER OF A SHIP, 

See Fbeight. Inbubance, III. 3. 
And Money paid. 

MEMORANDA. 514, 516, 516, 517. 

MEMORIAL, 

Set Annuity. 

MISNOMER, 

Abatement, 1. Deed, 6. Peac> 
TICE, II. 2. 

MONEY HAD AND RECEIVEDy 
^nd see Clergy, 11 . Insurance, VI. 
2.4. 

1; The Defen^nts took a bill, ac¬ 
cepted payi4>le at the Plaintiffs, 
who were the drawees* bankers, and 
indorsed to their, the Defendants’ 
agents, to whom the Phuntiffs paid, 
ft when due, and seven days after 
sent it as thdr voucher to the 
! drawee, who apprized them that the 
■vacceptance was-forged. Held by 


MONEY TAtD. 

three agiuinst Ckandtre L, that the 
Phuntiffs could not recover from the 
Defendants the amount wluch they 
had thus paid them on the fbiged 
acceptance. Smith and Othen v. 
Mercer and jinother. Pofe 76 

S. A bankrupt’s assignees had con¬ 
tracted for the sale of lus copyhold 
lands, and received a deposit. The^ 
commission was afterwards super¬ 
seded, because, when it issued, the 
petitioning .creditor’s debt was not 
due. Another commission issued 
upon the petition of another credi¬ 
tor, and the same assignees were 
chosen. Held that the Plaintiff, 
having abandoned his contract 
pending the old commission, might 
recover back his deposit. Bartlett v. 
Tuch'm. 259 

3. A practice had prevaQed during 
the incumbency of several vicars, 
that upon the burial of any stranger 
in the parish of H. certain fees 
should be paid, of which the vicar 
took one moiety and the church¬ 
wardens the other for the use of 
the poor. The fees were paid to 
the sexton, who prid over the 
moieties to the respective parties. 
A new vicar refosed to accede to 
this arrangement, he buried several 
strangers, and procured the sexton, 
to whom the fees were paid, to pay 
over the entire fees to himself. 
Held that the churchwardens might 
recover from the vicar one moiety 
as money had and received to their 
use. Littleieood v. Willianu. 277 

MONEY PAID. 

1. The master of a slUp drew a bill 

on 
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on his owners for supplies for the 
ship, and wrote on the bill, ** If 
this be not honoured, the holder 
will insure the amount, and place 
the premium to the drawer’s ar< 
count" The bill being di^onoured, 
the holder insured the ship for 
three months, and declared interest 
in the bill, which was to be sufficient 
proof of interest. The ship was 
lost after the three months. Held 
that the holder of the bill was au¬ 
thorised to insure for his own benefit, 
and was warranted in insuring for 
three months, and that he might 
recover the premium against the 
drawer. Page 235 

3. Whether such an insurance be void 
within stat. 19 G. 2. c. 37; quaere. 
Tasker v. Scott. ih. 

3. One joint contractor, who pays 
money for another under an equi¬ 
table claim, may recover it from 
the other as money paid to liis use. 
Hutton V. Eyre. 289 


N 

NAVY, 

See Siiir an'o FnaiuHT. • 

NEGLIGENCE, 

See Insurance, VI. 3. 

NEUTRAL, 

See Insurance, III. 3. Smr, 4. 
NEW TRIAL, 


1. If the FlaintiflF’s counsel acqwesces 

in the judge’s ruhng< at the trial, 
whereby the Defendant takes a 
verdict without going into his case, 
the PlmntTff wiU not be afterwards 
permitted to mpve for a new trial 
on the ground of a misdirection. 
Robinson v. Cook. Page 336 

2. A motion for a new trial, upon an 
issue directed by a court of equity, 
must first be made in that court, as 
well where the point relates to the 

. admissibility of evidence, as on 
other occasions. Barker v. Nixon, 

444 

NOLLE PROSEQUI, 

See Practice, IV. 5. 

NON-RESIDENCE, 

See Ci.CRGY. 

NOTICE, 
see Arbitration, 3. 

1. Fiftcetf days’ notice is required of 

the execution of a writ of inquiry 
in replevin after jut^ment on de¬ 
murrer for the avowant. Burton 
•V. Hickey. 57 

2. A notice of declaration needs not 

• <o state tlie damages laid. Hether- 

ingtonv. Hobson. •• 331 

3. The notice of intention to apply 

for admission as atf attorney, re¬ 
quired by the rule of Court Trin. 
term 31 G. 3., must be given during 
the term next immediately pre¬ 
ceding tl'.e application. Ex parte 
Bonner. 335 

4 . Where a Defendant was master pf 
a vessel, on board of which he slept, 

aud 


•.Snd see Titbss. 
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NOTICE. 


PAWNEE. 


and had no other home, he was 
deemed to^ be resident where his 
ship was roistered, and that being 
more than 40 miles from London, 
he was held entitled to- 14 days’ 
noUce of, executing a writ of in- 
. qiury. * Page 458 

5. An undertaking to accept short 
.notice of trial does not entitle the 
Plaintiff to give short notice of ex¬ 
ecuting a writ of inquiry. Blaaw 
V. Chalers. 458 


o 

• OFFICE, 

And tee Actiok ox the case, 3. 

To a voluntary office and not cast 
by law on the party, it is neces¬ 
sary to aver not only an appoint¬ 
ment, but an acceptance by the 
person appointed. Setra v. fVr^ht. 

45 

OFFICER, , 

.See Wakoex or tee FnEXT. FrbioeTj t. 
Ship, 5. * 

OIL, 

t; « 

5s4 Goods, Coxtract for Salk 

^^9 I* ^ «• 

ORIGINAL WRIT, 

See Practice, I. 


P 

PARTNERS, 

And BvihExCE, II. 1. pLSADtxo, I. 


1. The partners in one house of trade 

cannot maintain an action against 
the partners in another house of 
trade, of which one of the partners 
in the Plaintiff’s house is also a 
member, for transactions which 
took place while he was partner in 
both houses. Page 597 

2. And that, whether the action be 
brought in the lifetime of the com¬ 
mon partner, or after his decease. 

ib. 

3. But after his decease the surviving 
partners of the one house may sue 
the surviving partners of the other 
house, upon transactions subse¬ 
quent to the decease of the com¬ 
mon partner. Bosanquet v. Wray, 

ih. 

PARTY-WALL. 

A tenant who rebuilds a house In 
London without a lease or agree¬ 
ment for a lease, and therein makes 
use of the party-wall of the ad¬ 
joining house, cannot be sued for 
half the cost, os owner of the im¬ 
proved rent, though he afterwords 
obtains, in consideration of the re¬ 
building, a beneficial lease at a low 
ground rent, habendum from a day 
before the rebuilding. Taylor v. 
Reed.* 249 

PAWNEE. 

If the vendor of a leasehold estate 
delivers the Conveyance os an es¬ 
crow, to take effect on payment of 
the residue of the purchase-money, 
the property in the title-deeds of 
the estate is so vested in the ven¬ 
dee, that the vendor, obtaining pos¬ 
session 
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possession of them^ and pawning 
them, confers on the pawnee no 
right to detain them after tender of 
the residue of the purchase money. 
Hooper and Mother, assignees ^ 
H^elb y. Ramabottom and Otiwrs 

Page 12 

PAYMENT. 

A creditor receiving money without 
ahy specific appropriation thereof 
by the debtor, shall be permitted in 
a court of law to ascribe his receipt 
to the discharge of a prior and 
purely equitable debt, and to sue 
his debtor at law for a subsequent 
legal debt. Bosanquet and Others v. 
Wray. 597 

PENAL ACTION, 

And see Pilot. Titbes. 

1. In a qui torn action, if the decla» 

ration do not appear on the record 
to be filed witliin a year of the writ, 
it is necessary to connect it with 
the writ by evidence of the time 
when the declaration was filed, and 
by shewing the writ to be con¬ 
tinued on the roll down to that 
time. 141 

2. In the Common Fleas, the pZnet- 
tum being always entitled bf the 
term in or after which the trial 
takes place, it furnishes no evi¬ 
dence of the date of the decla¬ 
ration. Thistlewood v. Craycraft, 

141 

PETrriONING CllEDITOR, 
Bankrupt, I. 

VOL. VI. 


PILOT. 

Under the statute 52 6.3. it. 39. «. 11. 
a master of a vessel who, coming 
from the Westward bound to any 
place in the Thames or Sfedwagp 
refuses to take a pilot on board, ia 
liable to a penalty equal to ‘ 

the amount of the • several sums 
payable for pilotage from the place 
where he is bound first to take a 
pilot on board, to the termination 
of his voyage. Mackie v. London. 

Page 256 

PLEADING. 

^ 1. Of the Form of Action and Joinder 
of Actions. 

TI. Of the Parties thereto. 

III. Of Certainty in Pleading. 

IV. Of the Manner of Pleading in 

General. 

I. 

And see Action on tbs Case. 

1. Counts iipon a promise by the 
Defendant and another, since be¬ 
come a bankrupt and* certificated, 

. may in an action against the sol¬ 
vent pastner alone, be joined vrith 
counts on promises by ^e Defend¬ 
ant solely since the other became 
a bankrupt. 179 

2. But the Defendant might plead 
the joint contract i& abatement. 
Hawkins v. Ramsbottomf In Error. 

i5. 

3. * Counts on promises to a testator, 

may be joined with counts on 
promises to an executor, if the 
damages recovered under the 'last, 
^ Y would 



m 


PLEADING. 


would be assets Inliie hands of the 
mocv/bot .' PMey v. Newton, 

P(^e 456 

IL 

It tort Dtasora whp unite in 

' toqrbyttriousacttiBay be sued, each 
«iie severally. Sutton ▼. Clarke. 

80 

8t The pattMTs in Due house of trade 
‘p—*T* maintain an action against 
the partners in another house of 
pf which one of the partners 
in the Plaintiff’s house is also a 
member, ibr transactions which 
took place while he was a partner 
in both houses. 597 

3. And that, whether tiie action be 

brought in the lifetime of the 
eoipmoa partner, or aftw his de> 
cease. ih, 

4. But after his decease, the suni- 
ving partners of the one house may 
sue the surviving partners of the 
oth» house, upon transactions sub* 
•sequent to the decease of the 
soiamon partner. Bosanquet v. tVray. 

4 ib. 

» 

ni. 

y Ik pleading it it sufficient on all 
, pccations after the parties Iv^ve 
been firstjaamed, to describe theid 
itf the terms ** the said Plaintiff,” 
** and tiie mid Defendant,” Damon 
Savage. 181 

% A lease granted liberty to make 
levds# pits and soughs: A declu* 
ration in covenant stated it as a 
^ liberty to snake sloughs: held 
W^flK.rttto, noecitur a sociis/^e 
IflIRt could discover this to be the 


word soughs, only rnls-spelt, and 
that it was not a £stid variance. 
Morgan v. Edwards. Page 394 

3. A declaration described demised 

lands to be in the parish of B. and 
M. : the deed demised lands in the 
parishes of B. & M., the Court held 
the variance fatal. t&. 

4. Lands in the ^cupations of B. 

& C, intended of the several occupa* 
tions of .rf. jB. & C. Ub. 

5. The words Plaintiff and Defendant, 

used throughout a declaration, 
after the parties have been once 
named, are a sufficient designation 
of them without their respective 
names being afterwards expressed in 
the several counts, and without its 
being expressly shewn who are 
the persons desigpmted ^by the words 
Plaintiffs and Defendants. Stephenson 
V. Hunter, 406 

IV. 

And see Boun, 8. Goons, Coxtracc 

• FOR SALE OF, 3. 

1. To a voluntary office and not cast 
by law on the party, it is necessary 
to aver not only an appointment, 
but an acceptance by the person 
appointed. Serra and Othei’i v. 
Wright. 45 

8. In ‘debt on bond given to the 
obligee, conditioned for payment 
of an annual sum to the wife of the 
obligor, a breach assigned in non¬ 
payment of the annual sum to the 
obligee, is ill. Lunn v. Payne. 140 

3. Where goods consigned to an 
agent to be sold on commission by 
a proprietor who still retains the 
absolute control over them^ have 

•been 
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been.shippM and dispatched^ but 
are not yet arrived, the consignor, 
pending the voyage, may, in plead- 
ing, still describe the semUog them 
as a. thing future and executory. 
Smith V. Brown. Page 340 

4. In an action on a policy of insu¬ 

rance on goods at and from M. to 
L., the declaration averred, that 
a^r the loading of the goods on 
board on a certain day, the ship, 
with the goods on board, departed 
and set sail on her intended voyage, 
apd afterwards, and while the ship 
was in the course of her voyage, 
they were destroyed by perils of 
the sea. The evidence was that 
before the ship had half her cargo 
on board, she was driven from her 
moorings by bad weather, and lost. 
Held, that the Plmntiff was not 
entitled to recover. Abitbol v. Bris¬ 
tow. 467 

5. A count for a deceit, averring that 

the Defendsmt represented to^ the 
Plaintiff that his lessor required 
1501. premium for a lease, whereas 
he required only lOOl., whereby 
the Defendant fraudulently ob¬ 
tained from the Plaintiff and con¬ 
verted to his own use 501., is suffi¬ 
cient. Pewtriss v. Ansten. . 552 

6. Where a submission is, ** so that 

the award be in writing, under the 
banctof the arbitrator,” it must be 
shewn in ploiding that the award 
is under hsmd as well as in writing 
Bverard v. Pat^son, 625 

PLURALITIES, 

Ste CbSROY, 


POWER, 

Ajid see Attestiko Wiymessbs* 

1. A defective attestation of the 
execution of a power canned be 
supplied by parol ^evidence of ^the 
attesting witness given tm « triel. * 

PitgedOS 

2. A power to appoint by deed or 
writing under the donee’s hand attd 
seal, and attested by two or Bsete 
credible witnesses, is iH purBued 
by a will apparently under the testa¬ 
tor’s hand and seal, which seal 
u attesting witness believte was 
affixed before execution and attesta- 
tation, if the attestation does not 
notice the sealing as well as the 
signing. Doe dcm. Hotchkis v. Pearce, 

402 

PRACTICE. 

1. Belatine to Process. 

U. Arrest, Detainer, Bail, and Ap^ 
pearq/ice. 

ni. Pleadings, and Bill of Particulars, 

IV. Trial, Inquiry, and J^vidence. 

V. Judgment, and Reference to the 

Prolhonotary.. 

Vl. Execution. 

VIL Stayuig and setting aside Pro* 

• ceedings* ^, 

VIII. Costs. 

IX, Waver of Irregularity. 

: I. 

• 

1. If a Plaintiff joins severe DelSnid- 
ants in one common process, one, 
iipon whom it is irregularly served, 
applying before declaration to' set 
it aside, may entitle his rule and 
2 Y 2 ^nflSdavit 
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aflSdavit in a taosi of the Plaintiff 
against himself only. Dand v« Barnes, 

Page 5 

S. In an action on a recognizance of 
h^il, the bail must be served with 
prooess four days before the retom 
of the writ. Mackenzie v. Martin. 

SSd 

S. In common process the year needs 
' not to be expressed in words at 
la^th. Eyrey. fVabh. SS3 

4. No action can be regularly com¬ 
menced against the warden of the 
fteet in the time of vacation. Crook 
V. Eylet. 347 

Stock V. Eyles. 352 


And see Bail Bond. 

SnEBirr. 


InSOLV ENT. 


1. If bail above who are excepted to 
and have not justified> afterwards 
procure their recognizance to be 
put on the roll, the Court will, at 
the instance of a Plaintiff suing on 
the bail-bond, cause it to be taken 
off, that,the Defendants may not 
prove by that evidence the issue of 
comperuerunt ad diem. Leigh V. 
Barilo. * 167 

9, The Court will not dischai]^ a 
DefendanI,. arrested*, by a wrong 
Christian name, who has signed 
that name in dealing with the 
' Flidntiff. Walker v. Willoughby. 

530 

3. If a Defendant changes his attorney 
' withopt leave of the Court, and 
gtiret notice of new bail, the Plain- 
ymiiiay prevent them fiom justifying. 

K^y.Roe. 532 

C^rt will not dischurge a 
^ l]^ndant out of custody on a 


defect in the affidavit to hold to 
bail, after he has given bail to the 
Sheriff and bail to the action, which 
last have rendered him. Shaaman 
V. Whatley. Page 185 


And see Notice. 

1. The Court will not alter the memo¬ 

randum of a decimation in a penal 
action at the mere instance of the 
Plaintiff without a reason shewn. 
Woodroffe q. t. v. Williams. 19 

2. In a qui tarn action, if the declara¬ 
tion do not on the record appear 
to be filed within a year of the 
writ, it is necessary to connect 
it with the writ by evidence of the 
time when the declaration was filed, 
and shewing the writ to be continued 
on the roll down to that time. 141 

3. In the common pleas, the placitum 
being always entitled of the term in 
or after which the trial takes place, 

, i<^ furnishes no evidence of the 
date of the declaration. Thistle- 

wood V. Craycraft. 141 

4. Where a writ is returnable on the 

last return-day of one term, the 
Plaintiff, who is not bound to de¬ 
clare de bene esse, is under no com¬ 
pulsion to declare before the es- 
soign-day of the next term; and 
therefore the Defendant is not en¬ 
titled to an imparlance. Kent v. 
Yates, 261 

5. Where the Court, on demurrer, 
gives leave to amend by stating 
particularly that which before was 
stated too generally, the Plaintiff 
may add new counts, though more 
than two terms have elapsed from 
the commencement of the suit, if 

they 



mcTiCE. 


they contain no new cause of action^ 
but only various specifications of the 
matter which the Court permitted to 
be more particularly stated. Brown 
V. Crump. Page 300 

6. A notice of declaration needs not 

to state the damages laid. Hetker- 
ittgton V. Hobson. 331 

IV. 

1. Fifteen days* notice is required of 

the execution of a writ of enquiry 
in replevin, after judgment on de¬ 
murrer for the avowant. Burton v. 
Hickey. 57 

2. Inspection refused to a Plaintiff in 

replevin of the deed, (to which he 
was no party,) assigning to the 
avowant the reversion of the de¬ 
mised premises. [ Brown v. Rose. 

283 

3. Where two parts of an indenture 
of charter-party were alleged to 
have been interchangeably execu¬ 
ted, and the part of which the 
master of the chartered vessel *had 
the custo<ly was lost at sea with the 
ship, the Court would not compel 
the charterer, being sued thereon, 
to grant inspection and a copy of 
the other part, for the purpose of 

. the Plaintiff’s declaring witljj cer¬ 
tainty. Street v. Brown. 302 

4. An amendment of the Plaintiff’s 
declaration does not necessarily en¬ 
title the Defendant to plead de 
novo, but only where the amend¬ 
ment alters the state of the De¬ 
fendant's case. Woodroffe v. Watson, 

400 

5. After demurrer to one count of a 
declaration, a Plaintiff may cnt$f a 


nolle pfotequi on that count, and 
proceed to trial on his other counts. 
Bertram v. Gordon, Page 444 

6. Where a Defendant was mastor 

a vessel, on board of which, he 
slept, and had no* other honse, he 
was deemed to be resident where ' 
his ship was registered, and that 
being more than 40 miln distant 
from London, he was held entltjifil 
to fourteen days* notice of execu¬ 
ting a writ of enquiry. 458 

7. An undertaking to accept chort 

notice of trial does not entitle the 
Plaintiff to give short notice of 
executing a writ of enqiury. Bhum 
V. Chaters. 458 

V. 

1. A Plaintiff who defers proceeding 
in order to await the decision of the 
Court on a similar question in an¬ 
other cause, will not be relieved on 
that ground against a rule for 
judgment as in case of a nonsuit, 
unless he* makes it appear to the 
Court in what cause the question 
will arise, and what is the point to 

, be decided. Wynn v. Bellman, derlb 

122 

2. In opposing a rule for judgment, as 
in. case of a^nonsuit upon the ab- 

* sence at the last trial "of documen¬ 
tary evidence necessary for the 
Pldntiff, it is not nec^sary to state 
what the evidence is. GreenhUl ▼. 
Mitchell. 150 

S.’The Court will, after judgment by 
default, refer it to the prothonotary 
to compute the rent due on a cove 
nant. 

4. But not so in debt on simple txp- 

. tract 



MACTICE. 


m 


traolf ferrelrti or use tad oocnpation. 
CamjpImv.Crmi^ui^. 

YL 

H 0 AeriiF makca a sdiure under 
a wit of jfe/i /acttw, the Plaintiff 
enOnot take the defendant in ocecu- 
tion mider a writ of capias ad satiffam 
tfiandanlj till the writ of /eri /Muts 
is fetnmed, thot^h he abandons 
the srisure (ff the goods. Miller y. 
PortieU. 370 

vn. 

jtiid see Stayihg awo bsttiko aside 
FaooBKDiiras. 

The Court will not stay proceedings 
in an action commenced here, to abide 
the event of an action in the mayor’s 
court, where it is sought to try 
in a foreign attachment the title to 
the same properiy which is in suit 
here. Smide and Another v. Ogle. 

74 

vm. . 

And see JoDOMBNT. Court or 
* Bwiubsts. 

1 . Ihe Court will not decide a motion 
Ibr security for costs on* the merits 
of the cause. 20 

9 . Security for costs •Is not exatffetl, 
so long 1/ the Plaintiff remains in 
this countiy*, ^ragno v. Hasson. 

20 

9. If a witness is hand fide sent for 
flmn a foreign country for the sake 
uf^his Uhtimony in an Intended ac- 
titni, though the writ is not sued out 
4 Bltil after his arrival, the Plaintiff 
4i entitled in that cause to the costs 
bria^fhig him uNner, his subsistence. 


and compensatkm ibr his loss of time 
spent here pending the suit for the 
purposes thereof, and to the costs 
of his return, TVanota v. Barrett. 
Same v. Faith. Page 88 

4. But if the witness bring smt for 
to give evidence in one action, the 
Plaintiff uses his testimony in an¬ 
other action against a different party 
and relaxes his diligence in the first, 
he is Intitied in the second action 
to the costs only of the witness's 
subsistence and detention for the 
purpose of the second action, but 
not of his voyage hither or his re¬ 
turn. ib, 

6 . The court will not compel an insol¬ 
vent to give Kcurity for costs, suing 
for a demand, for which the assignee 
(ff his property under the insolvent 
act refuses to sue. Snow v. Townsend. 

123 

8 , If a Defendant who pays money into 
court afterwards obtains judgment 

, aj in case of a nonsuit before the 
Plaintiff has taken it out, the Fhuntiff 
cannot afterwards have his costs 
taxed up to the time of paying the 
money into comrt. Postle v. Beth- 
ingten. 158 

7 . The Court wilt not compd a De¬ 
fendant reridmit abroad to give se¬ 
curity for costs, as the price of com¬ 
pelling the Plaintiff, resident abroad, 
to g^e the cfcfendant security for 
costs. Baxter v. Morgan. 379 

DC. 

1 . A party may apply to set aside pro¬ 
ceedings for irregularity at any time 
before the irregular party has taken 
• a ftiither 



PRTZS. ' 


RSUSASB. 


m 


a further step, if the latter has not 
by the delay of the former been in¬ 
duced to place himself in worse 
situation than he would have been 
in if the other had come earlier. 
Hand V. Barnes. ^ 

2. A party who would set aside pro¬ 
ceedings for irregularity, must ap¬ 
ply instantly after the irregular party 
has taken the flrst further step; if 
he lets him take a second further 
step, he waves the irregularity. 
Fletcher v. Wells. 91 

PRECEDENCY, 

See Attorney General. 

PRESENTATION, 

See Clergy 

PRISONER, 

See Set-off. 

PRIZE, 

And see Insurance, III. 2. « • 

1. No action lies against the com¬ 
mander of a British ship of war, for 
seizing and detdning a vessel on 
suspicion of her being hostile prize. 

439 

2. Though he afterwards dismisses her 
without libelling her in the* Court of 
Admiralty. 

3. And though he detains her partly on 

suspicion of matters which are causes 
only of forfeiture if she is British. 
Faith V. Pearson. 439 

PROCEEDINGS, 

See Staying and setting aside 
Proceedings. 


PROCESS, 

See Practice, L 

PROCIiAMATIONS, 

See Fine, 2. 

• \ • 

PROMISSORY NOTES, 

See Affidavit to hold to bail, BfU^s 
OF Exchange, and Forgery. 

PROMOTIONS, 

(And see Attorney General,) 514, 
515, 516, 517. 

PURCHASER, 

See Vendor and Vendee. 


K 

RATE, 

See Averment. 

RECOGNIZANCE, 

See Bail, II. 1. Practice, XI. L 
• ♦ 

RECOVERY, 

See Fines and Rbcovjsbibs. 

rbfebenpe. 

See Arbitration. 

* RELATION OF TIME, 

See Sheriff, I. 

RELEASE, 

See Covenant, 4. 

RENT, 



immsviN. 


SUBRIFF. 




RENT, 

Set Riputin ash Tskoki. 

% 


REELEVIN, 

’ J$»d fue Dssd, Notiob. Fbaoticb, 

■P\ »• 

repki^, proof of payment of 
<j font to the avowant is piiauf /ode 
fWvideiioe that he is the owner of the 
laodk Page 802 

a case where the Plaint did 
ip! originally recdve the possession 
of the land from the avowant, it is 


co m petent to the P laintiff to rehut 
the title of the avowant by shewing 
liMrtihe paid rent under circumstances 
did not entitle the avowant 
to the rent i&. 


3. And such evidence may be given on 

the issue non UnuU mode et formS. 
Sogen V. PtlcAa*. ib. 

4. A Defendant in replevin does not 
by giving time to the Plaintiff in re< 
plevin discharge the sureties in the 
rqdevin bond, jifoore y.JBowmaker, 

379 

5. To an avonsrry for rent, it is a good 

plea, that before the lessor had any 
thing in the land, a termor granted an” 
annuity or rent-charge, and granted 
and covenanted that the grantee 
might distrafo on the premises; tWt* 
the annuity was in arrear, and the 
grantee deniended it, and threatened 
distress; ai^ the Plaintiff paid her 
the amount of the rbit then due to 
the avovraat, and so, nothing in ax* 
rear. Tofflor v. Zamira. 584 


RETURN OF PREMIUM, 

Ese laaoBAMca, VI. 8. 


ROYAL EXCHANGE ASSURANCE 
COMPANY, 

See Risubance, III. 3, 4,5. V. 1, 8. 


s 

SALE OF LAND, 
See Dbbd. 


SALE BY SAMPLE, 

See Goons, Contbact fob Sale of. 


SALE OF GOODS, WHERE 
COMPLETE, 

See Goons, Contbact fob Sale of, 
ANn Goons SOLn Awn nELivsBEn. 

SALVAGE, 

Sye I^suBABCB, 111.3. 

SET OFF, 

And see Insvbance, VI. 3.4. 

The Court muU not upon motion enable 
a prisoner to set off in a summary 
way %debt for which he has obtained 
no jiulgment, against the Pluntiff’s 
execution. Philipson and Another v. 
CalduMtU, Page 17S 


SHERIFF, 

And tee Pbacticb, VI. 

1 . The sheriffr of the late and pre¬ 
set year signed in November the 
return of non eat inventua on a writ 

.of 



SHERIFF. 


I 


SHIP. 


673 


of Trinity term. In an action against 
the late sheriff for not arresting, held 
th^ his return related to the of 
his quitting office; and that to make 
him liable for the defoult of the 
officer employed, it was not enough 
to shew that a warrant was made 
to the officer, but it must be shewn 
that the warrant was delivered to 
the officer, and neglect committed, 
while the Defendant was in office. 
Fonsec v. Magnay Page 231 

2. A sheriff cannot justify breaking the 

inner dqprs of the house of a stranger, 
uimn suspicion that a Defendant is 
there, to search for him, in order 
to arrest him on mesne process. 
Johnson y. Leigh 24G 

3. Where the sheriff had taken the 

Defendants on a capias ad satisfacien¬ 
dum, erroneously issued on a judg¬ 
ment on a bail-recognizance, and 
they had paid him the amount of the 
judgment and costs; whereon he dis¬ 
charged them, and receiving notice 
that the money belonged to the as¬ 
signees of a bankrupt, refused to pay 
it over to the Plaintiff. Held, l.that 
the sheriff was guilty of an escape; 
but, 2. the Court relieved him from 
the action for an escape, leaving him 
liable to the counts for money had 
and received, for the Plaintiff to liti¬ 
gate with him the assignee's right to 
the money in the sheriff's hands. 
Wooden v. Moxon. 490 

4. Where the sheriff had omitted to 
take a bail-bond, and an action had 
been commenced for an escape, 
the Court would not stay proceed¬ 
ings on the the terms of the sheriff’s 


charging the Plaintiff in custody in 
the original action, though the she¬ 
riff never was ruled to return the 
writ, and though the Defendant was 
charged in custody in several other 
actions. Birn v. pond. Page 6S4 

5. A sheriff may take a bail-bond on 
an attachment out of Chancery. 

.. 669 

6. But he is not compellable to take 
bail thereupon. Morris v. Haymrd. ^ 

ib. 

7. Where no criminal act is shewn on 

the part of the bailiff, the Court will 
not grant a motion that the sheriff 
should amend his return by particu¬ 
larly specifying the goods sold, he 
having only made an aggregate re¬ 
turn. Willet v. Sparrow^ 576 

SHIP, 

Jlnd see Arbitratiox. Goods, Com- 

'I 'lACT FOR TUB Sai.E OF. INSURANCE. 

• 

1. No action lies against the com¬ 
mander of a British s^ip of .war for 
seizing and detaining a vessel on 

* suspicion of her being hostile prize. 

* 439 

2. «*Though h^ afterwards dismisses her 

without libelling her*is the Court of 
Admiralty. tb, 

S. And though he detiuns her partly on 
suspicion of natters which are merely 

. causes of forfeiture if she is BrUish. 
Faith V. Pearson, ih. 

4. The seizure and sale of a vessel 
by a neutral state, no sentence of 
condemnation by any competent 

Court 



m 




' STAWTES. 


Cbfirt'bdng ddii not chahge 

the i)^pe^. WiUon y. Forster. 

Page 525 

5. Therdbre, where, in such a case, 

the mdstifer had repurchased the vcs- 
ad, though he acted without autho> 
rhj from the assured, who refused 
to actept the ship, or repay him 
the price, the assureds who had not 
abandoned, were not permitted to 
recover for a total loss. fFtlson v. 
forsUr, ib. 

6. The master of a store ship in the 
King’s service took in the bullion of 
a private merchant on freight from 
G&raltar to M'oohoich. Held, that 
an action lay against him for the loss 
of 4he bullion. Hatchwell v. Cooke. 

" 577 

SIMONY, 

See Tithes, 4. 


2. The several underwriters on the 
same policy have such a community 
o^, interest in the subject insured, 
that if they all agree to refer the 
demand of the assured on that policy, 
one stamp for the i^reement to rder, 
and one stamp for the award, are 
sufficient. Goodson v. Forbes. 

Page 171 

STATUTE, CONSTRUCTION OF, 
See Ambndmum*. 

STATUTE OF LIMITATIONS, 
See Actions, Limitations of. 

STATUTE REMEDIAL, 

See Amendment, 10, 11. StocK'* 
JOBBING. Tithes, 3. 

STATUTES referred to bn this volume. 


SLANDER, 

Hen. 6. 


SeeJoBUL. 

23. c. 9. (Bailbond.) 

570 . 3. 

SOUCITOR-GENERAL, 

Hen. 7. 


9^ A^hmbNJBT-GuNEaAt. 

4. (Fines.) 

266.276 

SOLICITOR, 

Hen. S. 


A 

ASm Attornbt. 

32. c. 2. s. 6. (Limitation of actions.) 



267 

. STAMPS, 

• 

Edw. 6. 


. Set Goods, Contbact fob Saj:.e or, I, 

2 & 3. c. 13. (Tithes.) 

297 

1. A contract* for selling and deliver¬ 
ing oR, not yet expressed from seed 

Jac. 1. 



in the vendor’s possession, is es- <.. 15 . ,. 3 . (Bankrupt.) 632 
empted from stop-duty, as a con- c. 16. (Limitation of actions.) 
tract relating to tiie sale of goods, 4 ]^^ 

lih the stat. 48 Geo. 3. c. 149. 



lule, l^art I. tUle Agreement, 
iiioiK fPWts Vt Atkinson. 11 


Car. 2. 

12. c. 4. (Gunpowder.) 


499 

Ann. 



statdteI 

Ann. 

3 & 4. e. 9. (Promifisory notes.) 

Page 316 

7* c. 38. (Local) (Rectory of JJasly 
united to deanery of Wind¬ 


sor.) 48 

9. c. 4. s, 1. (Gaining.) 141 

Geo. 3. 

2 . c. 25. (Foi^ry.) 328 

7. c. 8 . (Stockjobbing.) 419 

91 c. 36. (Charitable uses.) 359 

19. c. 37. (Insurance.) 234. n. 

29. c. 16. (Gunpowder.) 49 *^ 

Geo. 3. 

6 . (Road Act. Banbuty to Luiler- 
voorth.) 29 

6 . ( {Staffordshire and Worcester 
10. f Canal.) 151 

13. c. 78 * s. 82. (Highways.) 37 

17. c. 26. s. 4. (Annuity.) 8 

c. 42. (Bricks.) ' 502 

32. c. 78 . s. 13. (Insolvent.) ] 494 

33. c. 2 . s. 4. (Gunpowder.) 499 


— C.34. (Friendly Societies.) * 328 

38. c. 60. s. 30. (Land-tax redemption.) 

470,473 

39. c. 6. s, 36. (Land-tax redemption.)^ 

470.3 

39. & 40. c. 104. s. 12. {London Court 
of Requests.) ^ 452 

42. c. 116. s. 120. (Land-tax redemp-* 

tion.) 470 

43. c. 84. s. 12. (Clei^ residence.) 

48. 55 

.. s, 19. (Licence of non-resi¬ 
dence.) 48. 52 ‘ 

— . . s. 20. (Licence by the Arch¬ 

bishop.) 52. 56 

48. c. 149. Schedule, Fart I. (Stamps.) 

11 


STAGING, &c.' m 

4S. e. 121. s, 8 . (Bankrupts’ Sureties.) 

Page 329 

62. e. 39. s. 11 . (Pilot Act.) 256 

53. c. 102. s. 7 . (Insolvent.) 493 

54. c. 54. 8. 4. (Clergy non-residence.) 

59 

— c. 173. 8. 12 . '(Land-tax redemp¬ 
tion.) 470 


STAYING AND SETTING ASIDB 
PROCEEDINGS, 

And see Abatement. Feacticb, IX. 

1 . A party may apply to set aside pro¬ 

ceedings for irregularity at any time 
before the irregular party has taken 
a farther step, if the latter has not 
by the delay of the fbrmerjbeen in¬ 
duced to place himself in a worse 
situation than he would have been in 
if the other had come earlier. Dand 
V. Barnes. 5 

2. A party who would set aside pro¬ 
ceedings for irregularity, ^musi ap¬ 
ply in^antly after the irregular party 
has taken the first further step; if he 
lets him take a second further step, 
he waves the irregiuarity. Fletcher 

V. WclU. 191 

# 

3. Where a Defendant sued by a wrong 

Mnome omits to plead in abatement, 

and suffers the Plaintiff to proceed to 
judgment, though he never has ap¬ 
peared to the wroDg«ame, the Court 
will not interfere to set aside tho 
proceedings. Smith v. Patten. IIS 

4 . Where the Court had given time 
to one of the bail to justify before 
a Judge at Chambers in the vaca¬ 
tion, a Judge’s summons for fur¬ 
ther time, returnable bdbre the 

original 



STEWARD.' 


^ TITLE. 


ete 


original time had expired, operates 
as a stay of proceedings. Bedford v. 
Edie, Page 240 

» STEWARD, 

1. A steward of a ipanor is entitled to 
* be paid for admissions of a tenant to 
several copyholds only according to 
a quantum meruit^ unless certain fees 
. are proved to be dUe by the custom 
of Ids manor. Everest v. Glgn. 425 
C. There is no general custom for all 
copyholds. ifr. 

3. And therefore, although the steward 
at the tenant's request prepare six 
several admissions on separate in¬ 
struments to six tenements, he is not 
entiUed to six tiroes the fees which 
are due on the first, there being less 
labour in preparing the five last than 
the first. 423 

STOCKJOBBING. 

See AMmfDMBNT, 10,11. 

4 

STOPPAGE IN TRANSITU. 

A resale vi goods by a vendee, and 
payment to Um, does not destroy the 
. vendor's right of stoppage in transitu. 
Craven v. Byder. i 433 

SUGGESTICft^, 

See Bankbupt; lil. 3. 

SURETY, 

8^ RBPI.SVIK, Bankbupt, IV. 2,3. 


T 

TENANT, 

See'EtMuH^ avo Papty Walz..' 


TENDER. 

1. A tender of a larger sum, requiring 

change, is not a good tender of a 
smaller sum. Page 336 

2. A plea of tender of half a year’s 

rent simply, is not supported by evi¬ 
dence of a tender of the half year’s 
rent, requiring the lessor to get 
change and pay back the property- 
tax. Bobinson v. Cooke. Vi. 

TrrHEs, 

And see Fimes and Recovebies, 
Amendment of. 

1. In an action for not setting out tithes, 
the onus of proving that the land is 
barren, lies on the Defendant. 297 

2. The proper test of barrenness with¬ 
in this statute, is, whether the land 
requires extraordinary expence either 
in manure or labour to bring it into 
a proper state of cultivation. ih. 

3. The statute 2 & 3 Edw. 6. c. 13. is 

9 rejniedial act, and in an action 
thereon the Court will grant a new 
trial for the mistake of the jury. Lord 
Selsea v. Powell, ih. 

‘4. A parishioner who has compounded 
with the parson one year for his 
tithes, and has not determined the 

« composition, cannot set up as a de¬ 
fence to an action for the next year's 
composition-money tlwt the Plaintiff 
is simoniacus, Broolfsby, clerk, v. 
Watts. 333 

TITLE. 

Semble, that the ovmer of land agree¬ 
ing to grant a lease, does not there¬ 
by impliedly engage that he has a 



TITLE DEEES. 

good title to the fee*siinple> and that 
he will deliver a written abstract. 
Temple v. Brown. Page GO 

TITLE DEEDS. 

!• If the vendor of a leasehold estate 
delivers the conveyance as an escrow, 
to take effect as a deed on payment 
of the residue of the purchase-money, 
the property in the title deeds of the 
estate is so vested in the vendee, that 
the vendor, obtaining possession of 
them, and pawning them, confers on 
the patimee no right to detain them 
after tender of the residue of tlie pur¬ 
chase-money. Hooper and Another, 
Assignees of Wells, v. Ramsboltom 
and Others. IQ 

TOLL, 

See Can'al CoJiPan'v. 


VENIRE ^E NOVO. 677 

levels, pits, and soughs. A dedara* 
tion in covenant stated it os a liberty 
to make sloughs: held that by the 
rule, noscitur a sociis, the Court could 
discover this to be the word soughs, 
only mis-spelt, and that it was not 
a fatal variance. * Page 39^ 

jL 

'■Z. A declaration described lands demised 
to be in the parish of B. and M. $ 
the deed demised lands in the parishes 
of B. & M., the Court hdd the vari¬ 
ance fatal. tfr,. 

.3. Lands in the occupations of A. B. 
& C, intended of the several occu¬ 
pations of A. B. & C. Morgan v. 
Edwards. ib. 


VENDOR AND VENDEE, 

And see Stoppage in Tiiansivu. 
1*.\WNEE. Title. 


TRESPASS. 
See Sheriffs, and Ship. 

TRIAL, 

See Practice, IV. 3 uhy, 1 

TRUSTEE, 
See Action on the Cask. 


U and V 

VARIANCE. 

See Plbadino, III. Deed, 5. Insu¬ 
rance, II. 1. Tender 3. 

1. A lease granted liberty to make 


1. A bankrupt’s assignees had cdnA 
tracted for the sale of his copyhold 
lands, and received a deposit. The 
commission was afterwards super¬ 
seded, because, when it issued, the 
petitioning creditor’s* debt was not 
due. .Another commission issued Upon 
.the petition of another creditor, and 
tlie same assignees were chosen. Held 

•that the Plaintiff, having abandoned 
his contract pending •the old com¬ 
mission, might recover back his de¬ 
posit. Bartlett v. Tmhin. 259 

2. In a Court of law every title that is 

not bad is marketable. Bomilly v. 
James . 8G3 

I’ENIRE DE NOVO, 

See Jury. 

VENUE, 



m 


VENUS. 


VENUE. 

4nd tee Ahxndmbmt^ 7* 

1. If 4 ^ trpnoh cut in the county of N. 
CVia^ tine FiaintiflrB lands to be 

, OTWifi^nred in the county of fF. al> 
though a statute requires all actions 
to be brought and cried in the county 
where the cause of action arises, the 
action may be broq^t and tried in 
W, Sutton ?. Clarke. Page ^9 

9. The Court will not, without reason¬ 
able ground shewn, permit a Plaintiff 
to amend by changbg the venue, 
ilyres v. Bustan. 408 

3. The Raintiff may retain the venue 

where he has laid it, on undertaking 
to give material evidence in any 
county, in which, if the venue were 
laid, the Defendant could not truly 
make the usual affidavit to change 
the venue from that county. 564 

4. Evidence oi any fact material to the 
causes though it go not to the whole 
cause of action, satisfies the under¬ 
taking given to retain the venue, tb. 

5b When ^e oanse of action arises in a 
foreign country the Plaintiff may re-, 
tain the venue without apy under- 
tsltinSi to g^ve material evidence. 
Savorff V. Spooner. Nmle v. Netdl. 

• • * 665,666* 

• USES, 

And see Fives and Rvcovebies, 

4M«VnKBNT OF. 

1. A grant of lands in trust perpetu¬ 
ally to rqpenr, and if need be, rebuild 
a vMilt and tomb standing on the 
Vtad, and (icniut the same to be used 


• Wltu 

as a family vault for the donor and 
her family, is not a charitable use 
vrithin the statute. 9 6. 9. c. 36. 

Page 359 

3. If there be in a deed one limitation 
wliioh is to a diaritaMc nse within 
the statute 9 6. 3. e. 36., thirt statute 
does not therefore avoid other limita- 
tioBS in the same deed, which are 
not within the act. Doe v. Ptieher. 

tb. 

w 

WARRANT OF ATTORNEY, 

See .4hx.>ii>ment, 3 8. Avnuitt. Fines. 

Aukndment or Dfan. 

WARRANTY, 

See Evidence, II. 7 . 

WARDEN OF THE FLEET, 

Nb action can be regularly commenced 
against the Warden of the Fleet in 
time of vacation. Crook v. Eyles. 347 
Stock V. Eifles, 352 

WATERCOURSE, 

See Action upon the Case. 

WILL. 

An executor of a tester possessed of 
real and personal estate, cloathed 
with a trust to pay debts, and to lay 
out money for the benefit of the tes¬ 
tator's children, and with a power to 
sell freehold lands in fee, but taking 
no beneficial iaterest under the will, 

• is 



WITNESS. 


WORK AND LABOUR. 679 


is a good attesting witness to the 
will. Phipps and Another y. Pitcher. 

Page 


WITNESS, 

And see Will. Attestino Witness. 

1. The Court will not grant an attach¬ 
ment against a witness, for disobedi¬ 
ence to a subpoenA, unless it be a 
clear case of contempt. Horne v. 
Smith. 9 

3. If a witness is bom fide sent for from 
a foreign country for the sake of 
his testimony in an intended action, 
though the writ is not sued out until 
after his arrival, the Plaintiff is enti¬ 
tled in that cause to the costs of 
bringing him over, his subsistence 
and compensation for his loss of time 
spent here pending the suit for the 
purposes thereof, and to the costs of 
his return. SS 

3. But if, the witness being sent for 
to give evidence in one action, the 
Plaintiff uses his testimony in an- 


. other action against a different party, 
and relaxes his diligence in the first, 
he is entitled in the second action to 
the costs only of the witness’s sub¬ 
sistence and detention for the purpose 
of the second action, but not ef his 
voyage hither or of his return. JVe- 
niain v, Barrett. Same y. Faith. 

Page 68 

4. The insolvent debtors’ court is such 
a court os privileges parties and wit¬ 
nesses attending from arrest eundo, 
morandOi et redeundo. Willingham y. 
Matthews. 356 


WORK AND LABOUR, 

See Affidavit to hold to bail. 5. 

1. A.t employed by the Defendant to 
transport goods to a foreign market, 
delegates the entire employment to 
the Plaintiff, who performs it with¬ 
out the privity of the Defendant. 

* Held that thfe Plaintiff, cannot recover 
from the Defendant a compensation 
for such service. Schmaliitg y. Tom- 
Ufison. 147 


END OF THE SIXTH VOLUME. 


Ji, Jfetulcfff Bolt Court f Fleet Street. 









